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Ramchandra Ganesh Prjbhaje 156 (l) 
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gappa Jotuppa Mandwe ’ 420 

Rajmal Kamnarayan v. Budansaheb 
AbduEaheb 81 

** Ramachandra Venkatesh Sholopure 
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BOMBAY HIGH COURT 
SUBJECT INDEX 

Absence of Star denotes Cases of Provincial or Small Importance* 
• Indicates Cases of Great Importance. 

** Indicate Cases of Very Great Importance. 


A 

Administrator 

Will, providing for reasonable 

expenses of marriage-Spending i 
of estate is unreasonable — Decree 
against administrator as heir — 
Payment of decree must be given 
credit to in accounts. 341 

Adverse Possession 

Adverse possession of Equity 

of Redemption — Clear evidence is 
necessary 451 (a) 

—Civil Prncedure Code (Act V of 
1908) O. XXT, R. 95— Decree for 
possession and symbolical posses- 
sion would interrupt adverse pos- 
session — Adverse possession 27 (2) 

Co-owners — Onus is on person 

settingup adver^eness to prove it 94 

* — Co- owners — Sole possession 

and enjoyment by one without 
denial of the right of the others 
is not adverse to the others — But 
ouster, may be presumed from 
sole possession for long period 150 

• Symbolical possession is effect- 

ive only in* cases where it is recog- 
nised by the Civil Procedure Code 2 

Tacking — Possession cannot be 

tacked unless identical in nature 

211 (b) 

Appeal 

— —Evidence not to be allowed to 
be led in appeal * 147 (b) 


Approver 

Ses Criminal Procedure Code, 

S. 337 

Arbitration Act (9 of 1899) 

Court has no power to issue 

commission to witness to give 
evidence before private arbitra- 
tion 444 (a) 

B 

Bombay Abkari Act (5 of 1878) 

Ss. 6 and 7 — Public servants 

(non- covenanted) of Government 
in Excise Department — Appoint- 
ed by Commissioner — Dismissal 
— Provisions of S. 7 must be 
strictly complied with. 17 

Bombay Act (1 of 1880) 

Khoti Settlement .Act, S. 10 

— Transfer of a portion of the 
Khoti land by the occupant — 

Only such portion will be at the 
disposal of the Khot 257 (2) (a) 

Bombay Co operative Societies Act 
(1912) 

S. 43, R. 34 — Award— Court 

which can execute award can 
transfer it for execution 3?7 (2) 

Bombay District Municipal Act 
(3 of 1901) 

Ss. 36 (2), 96— New buildings 

— Permission granted by P. W, 
Committee— General Body can 
revoke the permission 247 (a) 
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Bombay District Municipal^Act 

iConcld^) 

59 — Scope — Double house 

tax — Municipality cannot levy a 
tax on the building anJ land on 
which it stands and again ano- 
ther tax on the land 158 

‘Ss. 96 and 97 — Charge of off- 
ence under S. 96— Offence not 
proved — Charge cannot be alter- 
ed into one under S. 97 read 
with S. 155 97 

S. 122 — Obstruction in a pub- 
lic street — Municipality cannot 
Order removal of, after 30 years 111 
Ss. 167 and 40 — Non-perfor- 
mance of contract — Deduction 
from deposit — Suit for recovery 
of, will be governed by S. 167. 380 (1) 

S. 188, sub-Section 1 — 

Rules under Rr. 27 (1), (2), (3), 

(4) & (5) — Permission cannot be 
refused for indefinite period — 
Notice given under R. 27 (1) — 
Conviction under R. 27 (5) is 
wrong 221 

Bombay District Police Act (4 of 
1890) 

Ss. 57 and 58 (2)— Finder of 

property— No claim by anybody 
— Finder is entitled to it 240 

Bombay Hereditary Offices Act 
(3 of 1874) 

S. 5— Mortgage by Vatandar 

void against heirs of Vatandar — 
Decree or other arrangement 
thereon is also void against them 110 

S. 18 — Mhaiki Fa^an-Panch 

not appointed by Collector but by 
Karkun — Award by such Panch 
is invalid — Suit, independent of 
award does not lie in Civil Court 41 Q 

Bombay High Court Civil Circulars, 
(1912) 

* Cl. 55 — Pleader summoned as 

witness — Subsistence allowance 
— Special fees cannot be allowed 116 

Bombay High Court Rules, 

R. 214 — Declaratory relief — 

Originating summons — Court can 
grant declaratory relief in 84 (a) 

Bombay Irrigation Act (7 of 1879) 

Ss. 3, 31, 34 and 35 — Suit for 

compensation for loss for non-sup- 
ply of water — Civil Court has no 
jurisdiction to try 8 


11 

Bombay Land Revenue Code (Bom. 
Act 5 of 1879) 

S. 81— Registered occupant 

failing^^to pay assessment— Action 
taken by Collector under section 
— Co- sharer paying up 3,nd Khata 
transferred in his name — Regis- 
tered Occupant does not lose his 
occupancy rights. 198 

S. 83 — Origin of tenancy 

though old, traceable — Section . 
does not apply 25 

-S. 83 — Tenancy — Presump- 
tion — Commencement of the ten- 
ancy — Means commencement 
within a particular period of time 
^ 402 (a) 

-S. 121 — Enquiry Officer — De- 
cision as to rights of one owner 
over the land of adjoining owner 
— Decision is ultra Demand does 
not oust Jurisdiction of Civil 
Court* 293 

Ss. 203, 204 — Land held 

free of rent — Notice of demand to 
pay assessment by Mamlatdar is 
not an ‘order* 274 (a) 

Bombay Mamlatdars Courts Act (2 
of 1906) 

S. 5, Exp] — Possessory suit 

against co-sharer — Joint posses-^ 
sion cannot be given 126 

Bombay*MunicipaI Act (1888) 

S. 145- A— Permission to build 

on old wall — Pulling down the 
wall and rebuilding it — Munici- 
pality cannot withhold permission 344 

S. 154 (2) — Valuation of pro- * 

perty — Deduction for tub baths, 
etc. cannot be made 386 

Bombay Pleaders* Act (13 of 1920) 

S. 10 (3) — Section is not ex- 
haustive and no fresh Vakalat- 
nama is necessary for applying to 
set aside decree 207 (b) 

-—(17 of 1920) S. 10— Execution 
proceedings — Vakil appearing in 
suit — No separate vakalatnama is 
necessary 113 (2) 

— Suit by landlord to eject tenant 
■ — Pleader’s fee must be calculated 
On actual value of property and 
not the valua fcr Court fce$ 171 
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Bombay Pleaders* Act — {Goncld.) 

S. 25 — Criticism pending trial 

in public meeting is improper 
conduct — Disciplinary action 361 

Bombay Rent Act (2 of 1908) 

— — S. 9 — Lease — Sub-lease — 
Rights of sub-tenant when the 
lease terminates, also terminates 197 
S. 9 (2) — Ejectment of a ten- 
ant by the landlord — Occupation 
' of servant is not that of- landlord 
where it is in part for remuner- 
ation— But such occupation is 
a sufficient cause for ejecting 
tenant 70 

^Ol|lbay Rent (War Restrictions) 
Act. (1918) 

' Ejectment decree against lessee 

— Execution — Sub-tenants can- 
not resist delivery of possession 

273 (a) 

* S. 9 — Ejectment — Landlord 

requiring rented premises reason- 
ably and bonmJid6 — Landlord and 
not the Court, is to decide bow 
much space he requires 222 

—Sub-tenants* have no greater 
right than the tenant as against 
Landlord 273 (b) 

Bombay Revenue Jurisdiction Act 
(JO of 1876) 

— . — S. 11 — Notice of demand by 
Mamlatdar — Suit for declaration 
of rent-free rights is not barred 
by failure to appeal against the 
notice 274 (b) 

Bombay Salt Act (2 of 1890) 

Ss. 11 and 47 — Lease— Condi- 
tion, not to sub-lease without 
written permission — Sub-lease 

without permission is void 78 

Bombay Summary Settlement Act 
(1863) 

— — S. 7 — Property described as 
private in sanad. — Suit to esta- 
blish it as temple property is not 
barred 438 (a) 

C 

Civil P. C , (5 of 1908) 

Ss. 2 (2) and 97 — peccan 
Agriculturists* Relief Act, S. 15 — 


Civil Pj-C. — (O^ntd.) 

Decision that plaintiff is an /agri- 
culturist is not a preliminary 
decree 336 (2) 

** S. 10— Stay of Suit — Does not 

prevent passing of interlocutory 
orders 276 (a) 

S. 11 — Application for making 

decree final accepted as being in 
time — Decision cannot be re-con- 
sidered in later execution proceed- 
ings 11*8 

S. It — Decree for redemption 

of mortgage — Second suit for re- 
demption is barred 127 (a) 

S. 11, Expl, 4 — First suit 

under the Deccan Agriculturists’ 
Relief Act (XVIII of 1879). 

S. 10 A, for a declaration that 
a sale was in reality a mortgage — 
Second suit for specific perfor- 
mance of an agreement to re-sell 
is not barred 29 

** S. 11 — Execution proceeding 

— Application dismissed as time 
barred — Subsequent application 
relying on a valid acknowledg- 
ment is not barred 238 

S. 11 — Partition — Claim that 

ought to have been but was not 
raised in partition proceedings — 
Separate suit does not lie 119 

S. IL — Eesjndicata — Suit by a 

Hindu widow for declaration dis- 
missed as being barred under 
S. 47, Civil P.C.— Decision is 
not one on merits and does not 
bar suit by reversioner for posses- 
sion 96 (a) 

* S. 16 (e) — Suit for mesne profits 

— Lands outside British India— 

But defendant residing within 
jurisdiction of British Indian 
Court — Suit in that Court lies 188 

* S. 20— Some defendants living 

outside jurisdiction — Leave not 
given — Suit cannot go on 152 (a) 

— — S. 39— Award— Court which 
can execute award can transfer 
it for execution 377 2) 

—— S. 42 — Decree transferred to 

another Court —Application for 
transfer to third Court, whether 
can be made to first Court is 

doubtful 359 (b) 
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8.4^^ — Decree r partition — 

Properties ^o\d a ly subsequent- 
ly — Executing C ' rt should de- 
cide as to distri ution of sale 
proceeds 380 (2) (b) 

~ — S.*47 — Need not be strictly 
construed 370 (c) 

S. 48 — Decree nisi under Dek- 

khan Agriculturists* Relief Act of 
. 18 of 1879 — No need to apply to 
the Court for decree absolute — 
Application for decree absolute 
will not give the starting point 
for the period under S. 48 95 

Ss. 35 (4), and 145 — Proceed- 
ings against surety — Court has 
discretion to refuse to make an 
order in favour of judgment- 
creditor 340 

S. 64— Alienation after attach- 
ment by one creditor— Invalidity 
of alienation — Subsequent* at- 

taching creditors can also take 
advantage of — “ All claims en- 
forceable under the attachment’* 

* — Meaning of 241 

S. 73— Rateable distribution 

— Court cannot go behind decree 
— Plea that the decree is obtain- 
ed by fraud — Remedy is under 
S. 73 (2) 31 

S. 75 and O. 26, Rr. 1 to 4— 
Powers of Court under, can be 
exercised only in a suit and not 
otherwise 444 (b) 

_ — S. 100 — New plea -New plea 
cannot be raised for the first time 
in second appeal 329 (b) 

j: S. 100 — New point of law re- 

quiD°g evidence cannot be allow- 
ed in second appeal 148 

S. — Question of law de- 
pending on evidence cannot be 
raised 233 (c) 

S, 100— Whether a word is 

used in a restricted sense is a 
point of law 416(c) 

S. 109— Final order — Order 

setting aside — Decree on compro- 
mise and directing Lower Court 
to try suit on merits is not a final 
order 383 

S. 110, Cl. 3 — Substantial 

question of Law, meaning of— 
Right or wrong exercise of dis- 


cretion by the High Court is not 
a sub^^tantial question of law 11 

S. 115— Party refused hearing 

on merits, without just grounds — ■ 
Interference is open 207 (c) 

* S. 115 — Point of law not taken 

in lower Court — High Court not 
to interfere in revision 149 (2) 

S. 151 — Court ‘has no power 

to summon witness before a pri- 
vate person 444 (c) 

S. 151— Dismissal of suit for 

want of letters of administration 
but giving plaintiff liberty to apply 
for restitution on getting letters 
— Order must be taken to be one 
suspending suit until letters were 
got — Practice — Successor cannot 
go behind orders of predecessor 210 

S. 151 — Remand — Appellate 

Court’s power to remand is not 
confined to O. 41, R. 23 — Ex- 
parie decree, appeal from — Ap- 
pellate Court can, under O. 41, 

R. 33 and S. 151 remand 167 

8. 151 and 0.33 — Order direct- 
ing pauper to pay costs of amend- 
ment — Is not a proper order 385 (1) 

O. 1, Rr. 1, 9— Joint family — 

Rent Note to jagirdar — Junior 
members of family need not be 
made parties to suit by Jagirdhar 
on the note 354 (b) 

O. 1. R. 1 and O. 7. R. 4— 

Joint fkmily — Suit by manager 
on promissory note — Other mem- 
bers are not necessary parties 281 

O. 1, R. 3 — Redemption suit — 

Transferee, from mortgagee 
claiming under Art. 134, Limita- 
tion Act — Can be impleaded as 
party 350 (a) 

O. 1, R. 8 — Caste — Manage- 
ment vested in Managing Com- 
mittee-President though autho- 
rised by resolution to file eject- 
ment suits in his own name — 
Cannot do so except under O. 1, 

R. 8 — Bombay Rent Act — Turn- 
ing out tenant for putting in their 
own men as tenants is not a5ona- 
fide requirement. 109 
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Civil P; C. — {Contd.) 


U 

Civil P. C. — (Contd.) 

O. 1, R. 10 (2) — Suit for rent 

by A against B — B having already 
paid C at A's request — C cannot 
be impleaded 454 

O. 2, K. 2 — Partition suit — 

Subsequent suit for profits prior 
to suit for partition is barred 9 (1) 

O. 2, R. 2~Second suit for 

rent for period covered by fiist 
suit is barred 152 (b) 

O. 6 — Pleadings — Suit for 

right of way — Relief based on 
ownership or in the alternative, 
user — Defendant claiming owner- 
ship — Relief on the ground of 

user can be given 199 (a) 

O. 6, R. 14— Plaintiff’s ser- 
vant signs and presents it — Vahd- 
patra also signed by servant — 
Proof of authority wanting— 
Plaint is not properly pre- 
sented 113(1) 

O. 7, R. 10 — Suit not instituted 

in wrong Court— Rule does not 
apply 152 (d) 

♦ O. 7 , 11 — Plaint not dis- 

closing cause of action should be 
rejected — Trustee— Mortgagor is 
not liable to account to benefi" 
ciary unless realisation from 
estate leaves surplus after paying 
mortgage 152 (c) 

O. 9, R, 7 — Ex-parte order — 

Party appearing before hearing is 
entitled to be heard • 345 (1) 

♦ O. 9. R. 13 and O. 5, R. 20— 

Service of summons by register- 
ed letter — Ex-parte decree — De- 
fendant alleging non-service is 
entitled to retrial 377 (1) 

O. 16, R. 2 — Pleader, sum- 
moned as witness — Subsistence 
allowance — Special fees cannot 
be allowed 116 

♦ O. 21, R. 2 — Adjustment not 

certified cannot be pleaded in 
execution 380 (2) (a) 

O. 21, R. 89 — Auction sale — 

Deposit in Court of the amount 
realised by sale with an under- 
1 3 king to pay in full is not a 
valid deposit 193 

♦ O. 21, Rr. 93 and 91-Exe- 

cution sale — Judgment-debtor 
having no saleable interest in pro- 
perty sold — &ii/ by auction-pur- 


chaser for refund of purchase- 
money does not lie '205 

O. 21, Rr 97. 99; O. 1, R. 7 

— Ejectment decree against lessee 
— Execution-Sub-tenants cannot 
resist delivery of posses'-ioij 273 (a) 

O. 23, R. 1 — Application to 

withdraw with liberty to sue 
afresh, on the ground that notices 
on the heirs could not be served, 
should not be allowed 449 (1) (b) 

O. 23, R. 3 — Agriculturist — 

Defendant admitting claim — 
Dekkhan Agriculturists* Relief 
Act, S. 12 — Application of — Is 
not barred 331 

O. 25, R. 1 — Security for 

costs — Temporary residence in 
British India for the purpose of 
Court proceedings is not ordinary 
residence in British India 299 

0.33, R. 9 — Concealment of 

property insufficient to pay 
Court-fee, not a ground for dis- 
paupering plaintiff 215 

O. 34, R. 1 — Mortgage Suit- 

Purchaser of equity of redemp- 
tion not Party — Purchaser in 
execution of mortgage decree 
cannot dispossess him 334 

O. 34 R 1-Suit by mortgagee, 

to redeem sub-mortgage- -Original 
mortgagor is not a necessary 
party 424 (b 

O. 34, R. 1— Suit for redemp- 
tion— Part owner of equity of 
redemption is a necessary party 451 (b) 

O. 34, Rr. 7 and 8— What a. 

preliminary decree should pro- 
vide indicated 127 (b) 

O. 34, R. 14--Decree — Remedy 

against property alone gieven— 
Decree cannot be executed per- 
sonally 237 (b) 

O. 34, R. 14 — Personal remedy 

barred — Instalment decree provi- 
ding for sale of property in 
case of default — Application for 
sale dismissed as premature — 
Maintainability of suit for sale 
is doubtful 237 (c) 

O. 38, R. 5 — Grounds for order 
— Vague allegations are insuffi- 
cient 276 (b) 
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Civil P. C-{Oonold.) 

O. 39, Rr. 1, 2 — Decree for 

jpossessioh by tenant against sub- 
tenant — Landlord cannot sue to 
prevent execution by injunction 385 (2) 

6. 41, R. 23 — Power of 

remand not confined to R. 23 — 

E» parfe decree — Appeal from — 
Appellate Court has power to 
remand, under O. 41, R. 33 & 

■ S.151 267 

— ^O. 41, Rr. 33 and 23 — Decree 
— Ex parte — Appeal — Appellate 
Court has power to remand for 
retrial — C. P, C., S. 151 267 

O. 47 — Extracts from records- 

of -rights not produced in the 
first Court — Plea abandoned in 
appeal — Non-production is no 
ground for review 114 

O. 47, R. 1 — Review — Dis- 
missal of appeal to High Court 
under O. 41, R. 11 — Application 
for review to lower Court does 
not lie 130 

— -fSch. II— Application to file 
award out of Court, as adjust- 
ment of suit under O. 23, R. 3, 

C. P. C. — Subsequent reference 
of dispute through Court to 
arbitration— Failure of arbitra- 
tion — Application under O. 23, 

R. 3 cannot be pressed. 436 

Company 

Shares — Delivery of share 

certificate with transfers execut- 
ed in blank — Transferee gets 
npt property in the shares but 
gets legal and equitable title 
which will enable him to vest 
in himself the shares without 
the risk of being defeated by 
the registered owner or persons 
clairning through’ him 303 (b) 

Contract 

— Condition in the Contract, not 
to demand damages in case of 
breach — Party cannot commit 
breach without giving any reason 44 

Service — Payment by daily 

wages— Calculation at the end of 
month —Contract is not one of 
monthly service 184 
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Contract Act (9 of 1872) 

S. 19 — Obtaining by fraud, the 

performance of a contract — Con- 
tract is ‘not voidable 303 (c) 

S. 23 — Where principle of 

T.P. Act, S. 14 applies to any 
contract, the contract is void if 
it offends that principle 84 (b) 

Ss. 23, 24— Agreement to give 

in adoption — Annuity as consi- 
deration — Agreement is invalid 382 

S. 30 — Suit of contract — 

Defence of wager — Onus is on 
the defendant to prove it 81 (a) 

S. 30 — Wagering contracts — 

Teji and mandi explained and 
discussed— TejV transaction is 
not a wagering contract unless 
agreement -not to claim perfor- 
mance in case of market rising, 
is proved 66 

S. 30— Wagering contracts— 

Teji Mandi contracts--No general 
presumption — Proof of common 
intention to pay differences only 
in all cases, is necessary in each 
case 408 

S. 39 — Refusal to perform by 

one party — Not accepted by the 
other — Contract is not put an 
end to 303 (d) 

S. 73 — Forward contract — 

Failure to take delivery — Right 
of vendor to sell* at ‘the then 
price’ and claim damages.depends 
upon consent of vendees 203 

** S. 108 — Bona fide purchaser 

fiom agent gets good title — 
Brokers in Bombay share market 
^xedel era /ere agents 30' (f) 

S. 108 — Share certificate®, 

are goods 303 (a) 

Co-Sharers 

Hindu Joint family — Notice by 

one cO'Sharer to other refusing 
right in property if he did not pay 
his share of redemption money, is 
not ouster — Ouster cannot be pre- 
sumed from long possession 156 (1) 

Court Fees Act (7 of 1870) 

♦♦ S. 17 — Suit for balance on 

account — Court fee is payable not 
on each item but on aggregate 
balance * 376 
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Court Fees Act— {Coneld.) 

♦ Art. 1. Sch. II, Art 17— Decree 

against one defendant only — 
Appeal for decree against others 
also — Court-fee must be paid on 
amount for which they are sought 
to be made liable 172 

Criminal P C. (Act 5 of 1898) 

— -Ss. 133, 137— Conditional 

order — Evidence taken by one 
and final decision by another 
Magistrate— Procedure is irre- 
gular w 

Ss. 164 and 337— Accused- 

Tender of pardon can be made 
only during inquiry into an 
offence 138 (a) 

♦ S. 179 — ‘Consequence* has only 

its ordinary meaning— Money 
sent from place A to agent in 
place B — Breach of trust in B — 
Court at A can try offence 39 

► S. 195— Appeal— Order by 

single Judge of High Court 
exercising original Jurisdiction — 
Appeal lies to a Bench of two 
Judges “^35 (a) 

S. 195 — Penal Code, S. 193 — 

False evidence— Sanction to 
prosecute should not be granted 
unless there are chances of 
conviction — Statements should be 
mentioned in the sanction 38 

— — S. 195 (1) (a)— Subordination 
— A Court is subordinate to that 
Court to which appeals from the 
former Court lie 453 

S. 250 (1) (a)— Fake and vexa- 
tious complaint — Order of com- 
pensation to accused cannot be 
passed in complainant’s absence 409 

-S. 288 — Statement as witness 

before committing magistrate — 
Retraction before Sessions Judge 
— Previous statement can be 
used as substantive evidence 108 (a) 

S. 307— Want of sanction 

under S. l95 does not bar inter- 
ference by High Court under 
S. 537 368 

S. 337 — Tender of pardon not 

legal — Statement of accused 
under such pardon cannot be 
basis of charge under Penal Code 
S. 193 138(b) 

♦ S. 342 — Summons Ca^e — Non- 

Examination vili^tes conviction 290 


Crimillifil P. C. — (Cenc/d.) 

S. 344 — Police — Prosecution — 

Costs of adjournrnent-^Com- 
plainant should not be saddled * 
with .239 (1) 

Ss. 408 and 413 — Cattle 

Trespass Act, S. 22 — Order of 
compensation is appealable — ’ 

Compensation is not fine 19l 

— — Ss. 512 and 337 — Tender of 
pardon for purpose of receiving 
evidence under S. 512 — Pardon 
is validly tendered 177 ' (1) 

D 


Decree 

Instalment — Failure to pay — 

Default clause — Court has wide 
powers to relieve party from 
consequences of [default 170 

Deed 

Construction — Hindu widow 

as executrix — Conveyance reci- 
ting both capacities, must be 
taken to be as executrix 179 (b) 

• Construction— Language'of one 

instrument does not afford much 
assistance' in the construction of 
another ^ 352 (a) 

Construction — Words ‘Subject 

to*— Effect IS to introduce condi- 
tion or proviso 404 (b) 

Dekkhan Agriculturists’ Relief Act 
(17 of 1879) 

— _S. 2 — Agriculturist — Person 

deriving greater part of income 
from fruits of mango trees is an 
agriculturist 146 

S. 10 A— Scope — Section is 

not restrirted to suits of the 
nature mentioned in S, 3, Cls. 

(w), (y) ort(x) 4*15 (a) 

— — Ss..l2 and 13— Suit on mort- 
gage— -Accounts showing larger 
amount due than that due ofi 
bond — Larger amount ‘will not 
be deerf ed 201 

— — S. 13 -Mortgage — Accounts 
showing larger amount due than 
the *iBond amount— No decree 
can be given for more than the 
bond amount 289 

S. 13— Suit on trading transac- 
tions against agriculturists — 
Account must be taken under the 
Act 108 (bj 
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Dekkhan Agriculturists’ Relief Act 

— {Goncld.) 

S- 15-B. — Person becoming 

agriculturist after decree — S. 15-B 
does not apply 220 

is. 22 —Section does not apply 

when propsrty descends to non- 
agriculturist heirs 213 

E 

Easements Act (5 of 1882) 

S. 15 — Easement acquired 
before burning of a house — Re- 
building — Right to the same 
access of light and air is not 
lost — (Dominant) House burnt 
during the process of acquiring 
easement — Immediate re-building 
— Enjoyment will not be deemed 
to be interrupted —Delay in re- 
building may be evidence against 
the intention to resume user 3 

S. 15 — Right of passage for 

plaintiff’s pnvy — Sweeper can be 
acquired by 20 years user 79 

Ss. 15, 17 (c) — Right to receive 

.water falling on higher land — 

Can be acquired by prescription 378 

S. 22 — Right to a line of way 

once set out cannot be altered 407 

Evidence Act (I of 1872) 

S. 32 (2) (6) — Family pedigree 

— Proof by the books kept by the 
family chronicler — Chronicler’s 
deposition and books are -admis- 
sible 51 

S. 35 — Death Register — Pre- 
pared during times of Epidemic 
— Not of much value to prove 
ddate of death 347 (b) 

- — S. 65 — Secondary evidence— 
Certi6ed copy - Original produced 
in an old suit — Copy can be re- 
lied upon by Court rl77 (2) 

73 — Comparispn of hand- 
writing — No safe inference can 
be drawn by comparing a post- 
care^ with the folio page of a 
will 296 (b) 

- — S. 92, Sale deed — Oral evi- 
dence to vary terms of the deed 
is not admissible 41 

— — S. 92 — Proviso 1 — Appellant's 
knowing that plaintiffs were the 
true owners, it would* be a fraud 
on their part under Prov* 1 to 

' insist on their claim ^ ^56 (2) 

1922 N.*& S^T. (Bom;)— 3 


Evidence Act — {Goncld) 

S. 92 — Specific Relief Act, 

(rofl877), S. 26, Ulus, (b)— 
Variation as a defence— Evidence 
to prove variation can be let in 

336 (1) 

S. 102 — Evidence on both 

sides let in — Onus is immaterial 

233 (d) 

S. 114 — Deaths — Order in 

which they took place — Older 
man must be presumed to have 
died first 347 (c) 

S. 114 — Party not examining 

himself as witness — ^Adverse pre- 
sumption can be drawn against 
him 81 (b) 

S. 115 — Shares— Delivery of 

signed transfer form — Bona fido 
purchaser — Owner is estopped 
from claiming right to the shares 

303 (e) 

S. 115 — Transfer of Rever- 
sionary interest — Transferee not 
acting thereon — No estoppel is 
created 437 (b) 

S. 155 — Depositions. before 

Committing Magistrate can be 
used to contradict evidence in 
Sessions Court 108 (b) 

Execution 

Construction of decree — Exe- 
cution Court cannot deal with 
matter not dealt with by trial 
Court 370 (a) 

— —Decree varied in appeal — De- 
fendant not party to appeal 
affected — Executing Court can- 
not go behind the decree 195 

F 

Ferry 

Acquisition of right — Can 

be by grant express or implied 
and not by prescription 245 

Forgery 

890 Penal Code, S. 467. 

G 

Grant 

Vatan — Palkhi Inam to Va- 

tandars by Mahomedan King of 
Bijapore is a grant of property 
in soil and an appanage of the 
Vatan 



18 


Subject index, 1922 bombay 


Grmnt—iConcld.) 

Vatan lands — Bombay Here- 
ditary Offices Act, S- 5 — Auction 
sale against widow— Reversion- 
ers bound by sale of purchaser 
is also a vatandar 96 (b) 

Vatan — Patilki and Kulkarniki 

Vatan — Possession of Jahagirdar, 
is not adverse 'to Vatandars until 
the latter is made aware of set- 
ting up of title by the former — 
Office of Patilki and Kulkarniki 
cannot be acquired by adverse 
possession 18 

Guardians and Wards Act (8 of 

1890 ). 

S. 19 — Minor in custody of 

father— Stranger cannot be ap- 
pointed guardian on the ground 
that child was going to be married 
at age of 4 \ ears 278 

Ss. 19, 25— Custody of minor 

son— Application for guardian- 
ship by father is not competent 

405 (a) 

S. 24 — Marriage of Minor — 

Application by guardian for sanc- 
tion— Should be disposed of on 
merits 335 

S. 25 — Application for custody 

of Minor — Que-tion to be consi- 
dered is welfare of minor 405 (b) 

Gujrat Talukdars’ Act (Bom. Act 

6 of 1888) 

S. 29' B —Mortgage by Taluk- 

dar— Sub-mortgage by mortgagee 
— Failure to notify claim. Sub- 
mortgagee can claim possession 
as long as the mortgagee’s rights 
remained 200 

S. 29- B — Notice of claim is 

necessary before claim can be 

considered 350 (b) 

S. 31 — Talukdari land — Mort- 
gage of, is void 342 (a) 

H 

Hindu Law 

— Adoption — Adoptee is in same 
position as natural son 321 (b) 

Adoption — Capacity to adopt 

— Minor widow aged 12i cannot 
make valid adoption 105 

•• Adoption — Daughter-in-law 

succeeding t.s» gotrAja §ap%nda 


Hindu Law — (Contd.) 

cannot adopt to her husband so 
as to affect the devolutiort of the 
estate inherited by her as g^traja 
iapiuda 321 (a) 

* Adoption — Adoption by nus‘- 

band — Wife is bound by the 
adoption — Whether valid op not 397 

Adoption by minor widow of 

her guardian’s son — Onus of pro- 
ving validity is on adoptee who 
sets it up 218 

• Adoption — Daughter’s husband 

can be adopted 239 (2) 

Adoption — Husband dying 

after making invalid adoption — 
Widow cannot make a second 
adoption during lifetime of adop* 
tee or until adoption is declared 
invalid by a competent Court at 
instance of somebody other than 
the widow, interested m the estate 500 

Adoption — Person who has a 

dumb grandson is not sonless 
and cannot adopt 173 

** Adoption — Widow succeeding 

as Ootraja sapind ' cannot make 
a valid adoption so as to affect 
the reversioner’s rights 347 (a) 

Alienation- Consent of rever- 
sioner to one sale cannot validate 
another sale 346 

* Alienation — Gift made by 

widow with the consent of the 
next reversioner— Latter IS estop- 
ped from challenging gift 102 

Inheritance — Dumbness con- 
genital and incurable is a ground 
for exclusion — But a person 
having a dumb grandson is not 

* sonless’ and cannot adopt 

another 173 

♦ Inheritance — Sudra ascetic — 

Succession to, is regulated .by 
ordinary law— Guru Bandhu is 
not an heir 295 (a) 

♦ Inheritance — Widow inheri- 

ting as a gotraja aapinda to fe- 
male — Widow takes absolute 
estate 134 

Joint family — Contract by 

adult members to dispose of dila- 
pidated house — Minors are bound 
— ‘ Benefit’ may sometimes mean 

* necessity’ 12 
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[^indu Law— (Oowfd.) 

—Joint family — Intention to se- 
parate — Advance of ‘money to 
father after the expression of in- 
tention but before actual division 
— Other members are liable 147 (a) 

Joint family— Sale of his share 

by a co-parcener — Suit for parti- 
tion by the purchaser — Suit lies 
— Share belonging to vendor to 
be given to him if possible 137 

— — Joint family — Suit by Manager 
on promissory- note — Other mem- 
bers are not necessary parties 281 

Joint property — Notice by one 

co-sharer to other refusing right 
in property if he did not pay his 
share of redemption money, is not 
ouster— Ouster cannot be pre- 
sumed from long possession 156 (1) 

Maintenance — Suit for, by 

member, not entitled to claim 
partition, is maintainable 292 (a) 

Marriage — Annhma marriage 

between a Vaishya male and an 
^illegitimate girl of a Vaishya, 
born of a Sudra woman is valid 32 

Partition — Sale of his undivid- 
ed share in a particular item by a 
CO- parcener — Alienation of the 
whole item by manager to ano- 
ther — Sait for partition of the 
particular item between strangers, 
without suing for general parti- 
tion is not tenable 413 

— Rel. Endowment — Succession- 
Math — Heir designated by the 
• 6Vru— Absence of formal initia- 
tive ceremonies is not material 
and heir will succeed 202 

Succession — Bandhus — 

Mother’s sister’s son and Mother’s 
brother’s son are both entitled to 
succeed equally under the Bom- 
bay School 420 

——Succession — Bandhus — Son’s 
daughter’s son is preferred to 
Sister’s daughter — Males are pre- 
ferred to females only where 
Bandhus are equally remote from 
propositus 321 (c) 

——Succession — Daitputra must 
be the issue of a permanent mis- 
tress ^ ^354 (a) 


Hindu Law— (OonoW.) 

• Succession — Preferential heir 

— Consanguine brother preferred 
to uterine brother — The word 
“Sodara” used in the Miiakshara, 
does not mean uterine brothers 27 (1) 
Succession— Sudras — Legiti- 
mate grandson cannot succeed to 
illegitimate son’s property l76 

Widow— Mortgage right— Sold 

in execution of decree against 
widow-Purchaser allowing mort- 
g’age to be redeemed — Redemp- 
tion binds reversioners 381 (b) 

— —Widow — Savings from her 
limited estate is her absolute 
estate 144 

Widow and mother-Residence 

in family house — Mother should 
not be asked to reside ebe where 
except in cases of disagreement 
between them 28 

Will — Devise to widow as 

*maltk* but asking her in her life- 
time to apply and spend it * in 
good way’ — Only gets life-estate 
but with full powers of disposi* 
tion by acts inter vivos 1 79 (a) 

* -Will — Donee named as 

adoptee — Gift is to donee as a 
persona dengnata and not condi- 
tional on adoption being valid 352 (b) 

I 

Immoveable Property 

Mortgage right is not 387 (a) 

Income Tax Act (1918) 

— — -S. 9 ‘Profits’ means chargeable 
income — No deduction, not de- 
tailed in S. 9 (2) can be allowed. 75 
S. 51-Case disposed of by Re- 
venue authority — Application for 
reference thereafter, cannot be 
made 345 (2) 

Interpretation of Statutes 

Forfeiture clause should be 

strictly construed 257 (2) (b) 

General and Special Provision 

— Special provision prevails 247 (b) 
—Illustrations in statute, are 
relevant and valuable 415 (b) 

LanguEige — Context to be look- 
ed into 416 (b) 

— Marginal notes are not rele- 
vant 161 (c) 
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Judicial Order 

JBx-parU order — Application 

to set aside — Must be considered 
on merits 280 

Jurisdiction 

— Consent— Cannot give 384 (b), 444 (d) 

K 

Khoti Settlement Act 

S. 21 and Ss. 16 to 20— ‘ Deci- 

sion*, meaning of— Mere entry in 
Botkhat is not a ‘decision* 329 (a) 

L 

Land Acquisition Act (I of 1894) 

Ss. 11 and 12 — Award — Pro- 
posal by Land Acquisition Officer 
submitted for approval to Con- 
sulting Surveyor is not an award 
within S. 11 16l (a) 

— — S. ‘18~Compensafion-Valuation 
of land should' not be less than 
what the claimant had purchased 
it for 399 

Ss. 18 and 29 — Land unfit for 

quarrying purposes — Should not 
be valued on the quarrying basis 
— Toka tenure land — Valuation 
of occupant’s right — Govern- 
ment’s interest in the land — 
Principles of valuation 254 

Ss. 23. 24. 15 and 11— 

Land Acquisition Officer has wide 
scope of inquiry but must make 
the award as to matters n ention- 
ed in S. 11 having regard to 
Ss. 23 and 24 161 (b) 

Landlord and Tenant 

Khot — Bbati land can be 

acquired by prescription by viL 
lagers — If such is acquired by 
Government — Compensation 
should be apportioned between 
Khot and tenant 365 

^ — Permanent Tenancy-Long pay- 
ment of rent at fixed rate is not 
by itself sufficient to show per- 
manent tenancy 402 (b) 

Land Tenure 

Khoti lands — Khoti Niibai 

lands — Khoti Khasgi lands-Pur- 
chaser of, is liable to pay Faida 235 

Vanta tenure is prescription of 

remote antiquity without any 
deeds or grants^ « 342 (b) 


Lease 

—Lease to le$see putra pouttadi 
santati — Death of lessee ‘before 
expiry of lease — Lease would 
descend to his heir and is not 
resumable by grantor 45 (a) 

Legal Practitioner 

Admission by — Parties are 

bound unless counsel was misled 
by mistake 233 (b) 

Bombay High Court Civil 

Circulars 1912, Cl. 55 — Pleader 
summoned as witness— Subsist- 
ence allowance — Special fees 
cannot be allowed 116 

Civil P.C., O. 9, R. 13 — jB;*- 

parte decree — Application to set 
aside — No fresh Valcalatnama 
is necessary 207 (a) 

Lettara Patent (Bombay) 

Cl. 10 — Bombay Pleaders Act, 

S. 25 — Criticism pending trial in 
public meeting is improper 
conduct — Disciplinary action 361 

Cl. 12 — Administration suit is 

not a suit for land — Part of the ^ 
property outside original jurisdic- 
tion of High Court — Suit is not 
incompetent 443 

Cl. 15— Judgment— Order re- 
fusing sanction to prosecute is 
not 455 (b) 

Limitation 

Accounts — Khafas — Several 

Khatas between the same parties 
— Accounts in all of them taken 
in 1913 — Suit on accounts within 
time from that date is not bar- 
red 168 (a) 

Limitation Act 

S. 5 and Art. 177 and Amen- 
ding Act XXVI of 1920-Mistake 
of Law — Application after three 
months — Delay may be excu§^- 
ed 449 (1) (a) 

S. 7 — Discharge — Joint mort- 
gagor- — Major member not filing 
suit for redemption in time — 
Minor member is not barred 319 (b) 

S. 14-Order of return of plaint 

— Delay in returning plaint — 
Limitation begins only on date 
of actual return 160 

— - — S. 19 — Jxuzu Khata acknow- 
ledgment implies promise to pay 
and itcelf form basis of suit 18S 
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Limitation Act — (Gontd.) 

S. J9 and Art. 148 — Acknow- 
ledgment — Must point With cer- 
tainty to the disputed liability 356 (a) 
«-« — S. 20 (2) — Period if not ex- 
tended in favour of mortgagor 356 (b) 

Art. 23 — Suit for malicious 

prosecution — Time runs from date 
of discharge and is not suspended 
by proceedings to set it aside. 209 

Art. 118 — Suit for possession 

* where plaintiff cannot succeed 
without displacing an adoption— 

Art. 118 does not apply. 223 

Art. 120 — Bombay Summary 

Settlement Act, (1863), S 7 — 
Record of land as ‘private’ land 
of temple servants— Subsequent 
alienation by servant — Cause of 
action for declaratory suit is the 
alienation and not the grant of 
Sanad, 438 (b) 

Arts. 120, 61— Defendant mis- 
using plaintiff’s land without per- 
mission — Plaintiff fined — Suit for 
recovery of fine — Art. 120 ap- 
plies. 257 (1) 

Art. 134 — Invalid mortgage by 

trustee — Later sale by him — 
Time runs only from date of 
sale. 211 (c) 

Art. 134 — Transfer by mort- 
gagee as owner — Purchaser for 
value without notice — Subse- 
quent knowledge by the trans- 
feree will not stop limitation 
running. 234 

Arts. 142, 144— Suit in eject- 
ment — Dispossession within 
twelve years — Possession of open 
sites — Possession will presuma- 
bly follow possession of property 
to which they adjoin. 243 

Art. 146 A — Bom. Dt. Municipal 

Act. (3 of 1901), S, 122— Obstruc- 
tion in a public street— Municipa- 
lity cannot order 'removal of, after 
30 years. Ill 

— —Arts. 181, 165 — Applicability 
of — Judgment-debtor dispossessed 
of his properties in execution — 

His application one month after 
dispossession, is within Art. 181 
and not Art. 165 and is not barred. 271 

Art. 182 — Instalment decree — 

Application for recovery of one of 


Limitation Act {Oon old-) . 

several instalments due is step-in- 
aid with regard to whole decree. 194 

Art. 182, Cl. (5) — Application 

for making decree final accepted 
as being in time — Decision cannot 
be le-considered in later execu- 
tion proceedings 118 

Art. 182 (5)— Transfer of decree 

— First Court ceases thereafter to 
be the proper Court. 359 (a) 

Art. 182, Cl. 7 — Instalment, 

non-payment of — Subsequent 
payments of other instalments — 
Appropriation — Earlier instal- 
ment must be deemed paid off 237 (a) 

M 

^Mahommedan Law 

Will — Right of heirs is only to 

two- thirds after assets are realis- 
ed after payments and debts of 
funeral expenses. 392 (b) 

Pre-emption — T. P Act, S. 54 

— Payment of price and delivery 
of possession — No registered sale 
deed — Right of pre-emption arises. 124 

Mortgage 

♦ Discharge— Joint owners — 

One cannot give a valid discharge 
without concurrence of others 319 (a) 

Production of title deeds — 

Mortgagee in Bombay is not 
bound to produce or deliver to 

mortgagor until actual redemp- 
tion. 433 (b) 

Redemption — Property lost 

through negligence of mort- 
gagee — Liability to account for, 
must be decided in the redemp- 
tion suit itself, 156 (2) 

Relief — Claim on mortgage — 

Personal Decree can be given 441 (b) 
Shares — Fresh capital — Sub- 
shares whether accretion depends 
upon whether it is treated as 

capital or dividend, 370 (b) 

Motor Vehicles Act of 1914 

Ss. 10 and 11— -Bombay Motor 

Vehicles Rules of 1915 as amend- 
ed by Rules of 1918— Rule 6 (1) 

(B) and Schedule D — Ultra Vires 
— Fixing of time limit of the certi- 
ficate is ultra 4^ 
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N 

Native Passenger Ships Act ( 10 oi 
1887) 

Ss. 31, 9, and 10 — Cerlificats 

*A’ — Voyage from Bombay to 
Goa and back is one voyage. 167 

P 

•Partition Act (4 of 1893) 

S. 4 — Benefit of section avai- 
lable only to transferee of a share 
suing for partition 121 

Part Performance 

^Vendee given possession but no 

sale deed executed — Consideration 
received by vendor — Vendor can- 
not sue to recover possession 9 (2) 

Penal Code (45 of 1860) 

Ss. 71. 121. 124-A and Cr. 

P. ’C.j S. 35, Explanation — 
Speech coming under Ss. 121 
and 124 A — Accused liable only 
to one punishment. 284 (b) 

* Ss. 12 1 and 124-A — Instigation 

to wage War — Incitement to 
action is necessary, 284 (a) 

S. 193 — Tender of pardon not 

legal — Statement of accused 

under such pardon cannot be 
basis of charge under S. 193 138 (b) 

S. 196 — False evidence — Use of 

. — Criminal charge — Accused on 
his defence — 'Corruptly/ meaning 
of, discussed 99 

S. 228~Complaint pending be- 
fore Magistrate — Comments in 
the newspaper — Peflecting on im- 
partiality of Magistrate is con- 
tempt of Magistrate’s Court — 
Contempt of lower Court may be 
contempt of High Court 52 

* S. 228 — Contempt of Court — 

Cr. P. C. (1898). S. 480— Imput- 
ation of prejudice to presiding 
Judge, made in accused’s state- 
ment is contempt 261 

•• S. 228— High Court — Delivery 

of final judgment- -Scandalous 
attack on the High Court there- 
after — Jurisdiction to commit for 
contempt exists 426 

S. 467 — Forgery — Receiving 

money- order addressed to an- 
other — Making false signature 
of the payee — Payee not inform- 
ed by the receiver — Offdhce was 
held proved. • * 


Penal ‘Cdde — [Conoid) 

•• S. 499 — Defamatory state- 

ment by a complainant, when 
examined by Magistrate is not 
privileged. 

Practice 

Issues — All issues in case 

must be raised 292 (b) 

New plea— Plea abandoned at 

earlier hearing cannot be raised * 
later on 233 (a) 

Pleadings in Mofussil Court- 

Technical defect — Pleadings not 
to be read strictly 199 (b) 

Question of Jaw — Right or 

wrong exercise of discretion by 
the High Court is not a sub- 
stantial question of law 11 

Pre-emption 

Contract for, creates an equi- 
table interest in land and not 
merely a personal Covenant- 
Transfer of Properly Act, S. li 
— Principle applies to such con- 
tracts — If the principle is offend- 
ed, the contract is void 84 (b) 

Presidency Towns Insolvency Act 

Ss. 18, 22 — Proceedings pen- 
ding in two courts — District 
Court is not subject to super- 
intendence of Commissioner in 
Insolvency— No transfer of In- 
solvency Proceedings from Dis- 
trict Court can be made under 
S. 18 390 

Principal and Agent 

Bona fide purchaser from agent 

gets good title— Brokers ihBom-^ 
bay share market are del credere 
agents 303 (f) 

Probate and Administration Act 
(5 of 1881). 

— S. 90 — Hindu widow as execut- 
rix — Conveyance reciting both 

capacities, must be taken to be, 
as an executrix 179 (b) 

# Ss. 90, 59 and 12— There 

is no necessity of probate for 
vesting of title 392 (a) 


82 
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Provincial Insolvency Act (3 of 
1907) 

Ss,15, 14 6 (3) -Peti- 
tion by a debtor — Enquiry as to 
the true and full disclosure of the 
• property is not relevant in enquiry 
under S. 15 — Disposal of property 
• by.Insolvent is ground for admit- 
ting petition and not dismissing 
it. 80 

R 

Railways Act 

Risk Note B — Theft in running 

train — Company is not liable 256 (1) 

* S. 72— Risk-note— Form B— 

Carrying of consignment by a 
longer route against the contract 
— Loss — Company cannot rely 
on risk-note 74 

S. 72 — Risk-note H — Conduct 

of tbe Railway Company — Prima 
facie evidence against company 
let in — Onus of proof shifts to 
Railway Company 46 

— S. 7d — Risk Note H — Loss of 
goods consigned — Plaintiff must 
prove wilful n^^glect before burden 
shifts to company of proving theft 
in running tram 189 

S. 75, Sch. 11. — Shawls — 

Means a shawl of special vaiue 
as understood in India 416 (a) 

S. 77 — Goods taken along 

several Railways— Mistake of 
one Railway in taki g goods 
along wrong route — Oiher Rail- 
ways are not liable — Notice only 
to one Railway — Other Railways 
not liable 157 

Redemption 

— — See T. P. Act, S. 60 

Reformatory Schools Act (8 of 
1897) 

— Adult and Juvenile convicted — 
Former given one year’s impri- 
sonment — Latter’s punishment 
should not exceed it 169 

Registration Act 

♦ S. 17 — Equitable mortgage by 

deposit of title deeds — Writing 
evidencing ' the charge is not ad- 
missible without Registration 440 (a) 

Res Judicata 

See Civil P.C., S. 11 


1922 BOMBAT 

Revision, (Civil) 

See Civil P.C.. S. 115 

S 

Sea Customs Act (8 of 1871) 

—^8. 30, cIs (a) and (b;— 

“ Wholesale cash price ” means 
the ri arket price at the time and 
place of importation 12 

(8 of 1878), Ss. 182 and 

187, Cl. (3) — ConBscation and 
penalties, adjudication of, need 
not be on legal [ rinciples and 
where no injustice done, will not 
be interfered with 30 

Second Appeal 

-See Civil PC.. S. 100 
Secondary Evidence 
--See Evidence Act, S. 65 
Specific Performance 

Agreement to sell immovable 

property — Conduct of parties 
treating time as not of essence — 
Subsequent notice by one party 
to complete contract within a 
short time — Court can enforce 
contract beyond time fixed if the 
notice is unreasonably short 14 

Specific Relief Act (I of 1887] 

Ss, 9 and 56 — Decree under 

S. 9 against A, in possession — 

A can sue to establish title and 
for injunction restraining decree- , 
holder from executing decree 216 

' ^ S. .21 fc) Lease — Condi- 

tions of lease to be determined 
subsequently — Uncertainty — 
Contract cannot be enforced 
specifically 404 (a) 

S. 26, IlluB. (b) — Variation 

as a defence — Evidence to 

prove variation can be let in 336 (1) 

S. 56 — Projection of eaves — 

Discharging rain-water — Enjoy- 
ment a little short of twenty 
years — Injunction to restrain fur- 
ther enjoyment will not be barred 83 

T 

Tranif er of Property 

— Statement in a will— Cannot 
transfer property 295 (b) 

T. P. Act (4 of 1882) 

— S. 6 (a) — Interest of the next 
reversioner in the property in the 
hands oj a Hindu widow is not 
transferable 437 (a) 
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T. P. Act — io^ntd.) 

S: 14 — Pre-emption contract 

for, creates an equitable interest 
in land and not merely a personal 
covenant — S. 14, principle of, 
applies to such contract — ^If the 
principle is offended, the contract 
is void 84 (b) 

S. 41 — Benami transaction — 

Sale cannot bo held to be partly 
henami and partly genuine 107 

S. 54 — Pre-emption under 

Muhammaden Law— Payment 
of price and delivery of posses- 
sion — No registered sale- deed 
— Right of pre-emption arises 124 

S. 54 — Vendee given possession 

but no sale-deed executed — 
Consideration received by vendor 
— Vendor cannot sue to recover 
possession 9 (2) 
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ed to vendee — Interest on unpaid 
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S. 59 — Equitable mortgage by 

deposit of title deeds — Writing 
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T. P. Act— (OofjcW.) 

S. 101— Mortgagee purchasing 
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brance — Merger takes place — 
Onus is on purchaser to prove 
intention to keep mortgage 
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Vatan 

Alienations of Tnamt and Miraii 

rights — No evidence to show that 
Uirati rights were acquired 
independently by Vatandar^ 
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the life* time of Vatandar 192 

Vat an Act 
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^Wagering Contract 

See Contract Act, S. 30. 

Will 

Construction — Bequest to ne- 
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by deed or will appoint — Bequest ' 
conveys absolute estate 337 ( 2 ) 

♦-—Oral Will -Proof -Recital in 
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Will entirely written by testa- 
tor ^Prima facie case of genuine- 
ness made out — Onut shifts on 
defendants to establish forgery 
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Words and Phrases 

Putra Poutradi Santati— 

Words convey absolute estate 45 (b) 
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A. 1. K. 1922 Bombay 1‘ 

• Macleod, C. J. and Shah, J. 

Ibrahim Valad Gulam Husen Mulnaji — 
Plaintiff-Appellant 

V, 

Mohiddin Balku Moduk and others — De- 
fendants- Respondents. 

S. A. No. 889 of 1920, decided 
on 5th December, 1921, from the decision 
of Dist. J., Ratnigiri, in A. No. 293 of 
1919. 

T. P. Act, S. 72^Adverse possession— Pur' 
chase by mortgagee from a cQ‘ mortgagor— 
Redemption— Other co mortgagor knowing of 
the purchase — Time runs against him and 
right to redeem is extinguished after 12 years. 

If a mortgagee gets in the equity of redemption 
from one of two co-mortgagors and claims to be 
in possession as owner to the knowledge of the 
other CO' mortgagor then it may be said that the 
right of the co-mortgugor to redeem his share 
will be extinguished after 12 years. If the co- 
mortgagor is not acquainted with the purchase of 
the equity of redemption from the oth r co-mort' 
gagor time does not run against him m favour of 
the mortgagee who has purchased the equity of 
redemption. [P. 1, C. 2.j 

Coyajee and G, B. Chi tale — for Appel- 
lant . 

G. 5. Rao and B, V. Desai — for Res- 
pondent No. 1. 

Judgment— The suit property belong- 
ed to three persons, Gana, Tana and Yesa. 
Whether they were joint owners or ten- 
ants-in-common does not appear. On 6th 
December, 1884, Tana mortgaged the pro- 
perty to Vithal Ganesh by Rx. 54, and 
on the- 15th December, 1884 all the three 
crerted a further charge in favour of 
Vithal Ex. 30. It is mentioned that all 
three agreed to be bound by the previous 
mortgage of Tana. 

On the 26th August, 1889, Chintu pur- 
chased at an auction sale in execution of 
a money- decree against Gana and others, 
the equity of redemption of Gana in the 
suit properly. In 1891 the sale certifi- 
cate Ex. 57 was issued^ on the 27th Sep- 


tember, 1895, Vithal, the original mortga- 
gee and his son Govind sold their interest- 
as mortgagee to the first defendant, on 
the 7th January, 1905 document was pass- 
ed by Vithal, the son of Gana, and by 
Tana to the 1st defendant. 

It purported to be a mortgage-deed in 
substitution ofExs. 54 and 30 and so creat- 
ing a fresh mortgage for the previous 
amounts plus the amount admitted to have 
been spent by the mortgagee on improve- 
ments and further fresh cash advanced on 
the 13th February 1906 ; the 1st defendant 
obtained a conveyance out and out from 
Vithal and Tana. 

On the 20th October, 1<S95 Chintu who 
purchased the interest of Gana and his 
right to redeem these properties, sold his 
right, title and interest to Vithal and his 
son Govind who had only recently on the 
27th September sold the mortgagees’rights 
to the 1st defendant. On the 7th Novem- 
ber, 1908, the plaintiff purchased from 
Vithal’s son Govind and another their 
interest in the property. Defendant now 
resists the claim of the plaintiff to redeem 
on the ground that by the document of 
7th January, 19 J5, the previous.mortgages 
were extinguished and he so held adverse- 
ly to any one who claimed to have any 
right to redeem these mortgages. 

The question is whether the plaintiff, 
after all these various transactions, has 
still retained a right to redeem the mort- 
gaged property. If a mortgagee g^ts m the 
equity of redemption from one of two co- 
mortgagors and claims to be in possession 
as owner to the knowledge of the other 
CO- mortgagor then it may be said that the 
right of the co-mortg£igor to redeem his 
share will be extinguished after 12 years. 
We have not been referred to any autho- 
rity for the proposition that if a co-mort- 
gagor is not acquainted with the purchase 
of the equity of redemption from the 
other co-mortgagor, still, time is running 
against him in favour of the mortgagee 
who has purchased, 
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The first defendant acquired nothing 
by the deed, dated 7th January, 1905 from 
Gana*s son Vithal, since Gana had no 
interest left in the property. If he is con- 
sidered to have taken a fresh mortgage 
from Tana when on the 13th February, 
1908, he obtained a conveyance out and 
out from Tana ; it might be said that as 
far as that mortgage was concerned, the 
equity of redemption had gone, still the 
holder of Gana’s equity of redemption 
would be entitled to fight out the ques- 
tion of redeeming Gana's share from the 
mortgagee, who, he says, bought the 
equity of redemption from Gana’s co- 
mortgagor. 

In any event limitation would not run 
until the 13th February, 1906 in which case 
the suit would be in time. But as far as we 
can see Vithal and his son Govind were the 
owners of Gana’s rights in January 1905 
and it could not be shown that there was 
anything, which prevented them from 
giving out these rights against the 1st de- 
fendant.The plaintiff who purchased these 
rights on the 7th November, 1908, is 
therefore able to sue. 

Although the transactions relating to 
the suit property were somewhat complica- 
ted (and we are much indebted to Mr. 
Coyajee for his lucid exposition of them) 
we think, they were made very much 
more complicated by the lower Court’s 
not taking in clearer view of the issues 
involved. No doubt, in the trial Court 
the real issues were obscured by the 
various other issues,\which had no connec- 
tion with the issues of limitation. 

We think the decree dismissing the 
suit with costs was wrong and the plaint- 
iff should be held to be entitled to redeem 
one-half of the suit property from the 
first defendant on payment of what will 
be found due on half the mortgage. We 
have heard nothing about the third mort- 
gagor Yesa, or his descendants, who may 
be entitled to come in, and ask for redemp- 
tion with regard to one-third of the 
property. 

The plaintiff must get his costs in this 
suit, and in the lower appellate Court 
and will have to pay costs in the trial 
Court. There will be an inquiry as to the 
amount payable by the plaintiff in order 
to redeem his share when that is ascer- 
tained a preliminary decree for redemp- 
tion will be passed. 

Cross-objections are allowed with costs. 


A- I- R‘ 1922 Bombay 2* 

Pratt and Kanga, JJ. 

Ragkunath Vaman Matapurkar and others 
— Plaintiffs Appellants 

V. 

Kondiha Bahaji Mokashi and others — de- 
fendants- Respondents. 

L. P. A. No. 9 of 1921 decided on 
3rd February, 1922 from the order passed 
by Macleod, C. J. 

Adverse possession — Symbolical possession is 
effective onl^ in cases where tt is recognised by 
the Code— Recognises 

Symbolical possession is effective only in the 
cases in which the Code recognises syml^plical 
possession (36 Bom. 373) followed. Where certain 
persons were defendants to a suit for partition 
and against whom the relief of ejectment was 
asked for but not granted, they are in substance 
not parties to the suit and delivery of possession 
as against him is not delivery of symbolical 
possession and the ruling in 20 Bom. L. R. 502 
would not therefore apply to the case. [P. 3,C. 1,2.] 

A, G. Desai — for Appellants. 

S. C. Joshi for Nijsure — for Respond- 
ent No. 2. 

Judgement • — This is a suit by the 
plaintiffs to recover possession of pro- 
perty of which they claim title, from the 
defendants, alleging prior dispossession. 
Both the lower Courts have found 
the plaintiff’s title to the property in suit 
proved but his suit has been dismisse“d on 
the ground that he has not shown, as he 
should show, under Article 142 of the 
Limitation Act that he was in possession 
within 12 years of the suit. 

Now the various proofs which the plaint- 
iffs gave of possession are all issues of 
fact disposed of by the judgments of the 
lower Courts with the exception of one 
that survives in this appeal. That is the 
plaintiffs’ claim to have obtained posses- 
sion under execution proceedings which 
followed on a partition suit filed by their 
brother in 1907. In that suit the two 
plaintiffs were the 1st and 2nd defendants 
and a decree for partition was made on 
the 11th October, 1907. The plaintiffs 
claim that they got possession of the 
property in exa:utioa proceedings under 
that decree and that the defendants were 
bound because they were made parties in 
that suit. 

Now the suit was a partition suit filed 
against the two plaintiffs by their brother 
and the defendants in this suit were im- 
pleaded on the ground that they were in po- 
ssession and colluding to defeat the plaintiff. 
The suit was therefore in effect a suit for 
partition as against the present plaintiffs 
and a suit for ejectment as against th^ 
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present defendants. The decree, however, 
that was made gave the relief of partition 
only as between the two present plaintiffs 
and their elder brother but no relief was 
gi^en as against the present defendants. 

The execution proceedings were re- 
ferred to the Collector on the 17th Decem- 
ber, 1910, and the Surveyor who was the 
ministerial officer of the Collector to make 
the partition, reported that he was unable 
to make the partition because the present 
defendants claimed that they were in 
.possession and that the land was theirs. 

On this report, the Subordinate Judge 
gave instructions to the Collector to the 
effect that the obstruction of the defend- 
ants would be of no avail. The matter was 
then again referred to the Surveyor and 
before the Surveyor on the SOthMay, 1911, 
the two plaintiffs signed an acknowledg- 
ment that they had received possession of 
the land in suit. 

Now the acknowledgment of the 30th 
May, 1911, does not show that the defend- 
ants were dispossessed of the land in suit 
or that physical possession was given. 
Mr. Desai, however, contends that the 
transaction of that date amounted to deli- 
very of a symbolical possession and that 
in tjie recent case of Radha Krishna v. 
Ram Bahadur (1), the Privy Council have 
held that symbolical possession is suffi- 
cient to interrupt adverse possession of a 
person who was a party to the proceed- 
ing in which possession was ordered and 
given. 

But this judgment was given in a case 
where the land was in the possession of 
cultivating tenants and proceeds on the 
basis that the case was one in which 
symbolical possession could be given. It 
in no way affects the Full Bench ruling 
of this Court in Mahadev Sakharavi Parkar 
V. Janu Ramji Batle [2)t that symbolical 
possession is effective only in the cases in 
which the Code recognises symbolical 
possession. 

Here if symbolical possession was 
given, it could only be on the assumption 
that defendants who were in possession 
were not bound by the decree (Order 
XXI, Rule 36). If they were bound by 
the decree then the so-called symbolical 
possession was ineffective. 

Further it is not a case which can be 
brought within the Privy Council ruling 
because though they were parties to the 
partition suit yet in substance the suit 

^ (1) ^o'Bo^ L;^r 7502TP‘ C.j. 

'2) (1912) 36 Bom. 373=* 14 I, C. 447«14 

Bom. L. R. 115 (F.B,). 


against them was only for ejectment and 
no order was passed or n6 decree giver 
against them for ejectment. 

On these grounds, therefore, (1) the 
possession given was not symbolical pos . 
session as justified by the Code and 
(2)they were not in substance parties to the 
suit, the case is outside the scope of the 
Privy Council ruling. 

We accordingly confirm the decree of 
the lower Court and dismiss this appeal 
with costs. Appeal dismissed* 

A. I. R. 1922 Bombay 3- 

Macleod, C. J. and Shah, J. 

Ratan Lal Bhola Ram and others — 
Defendants- Appellants. 

V. 

Gulani Husen Abdul AH — Plaintiff- 
Respondent. 

S. A. No. 286 of 1921, decided on 27th 
September, 1921, from the decision of 
Dist. ]., Khandesh in A. No. 286 of 1921. 

Easements Act, S. 15— Easement acquired 
before burning of a house — Rebuilding Right 
to the same access of light and air is not lost-^ 
House burnt during the process of acquiring 
easement — Immediate re-building — Enjoy- 
ment will not he deemed to be interrupted — 
Delay in re-building may be evidence against 
the intention to resume user. 

If the plaintiff had already acquired an ease- 
ment of light and air for certain windows in the 
building before it was burnt down and had re- 
built his house with windows corresponding with 
the old windows, he would be entitled to the 
same access of light and air as that enjoyed by 
the old windows. 

If the owner of the building, who in the 
course of acquiring a right of easement by pres- 
cription is so unfortunate as to have bis house 
burnt down, begins immediately to rC'build his 
house and places the windows exa^ctly in the 
same position as the old ones, it may be said that 
he has been enjoying the access and use of light 
and air continuously. R however there is any 
delay in re-building then that might be evidence 
of an intention not to resume the user. 

[P. 5, C. 1.] 

P. V. Kane— {or Appellants. 

M. V. Bhat — for Respondent. 

Macleod, C- plaintiff sued to 

restrain the defendants from blocking up 
certain windows of his house. 

The defendants replied that the plaint- 
iff had not acquired a complete prescrip- 
tive right to the light and air of the 
windows mentioned in the plaint, so that 
they were entitled to block up these 

windows. . . x- 

The trial Court granted an injunction 
with regard to the windows of the western 
wall in the second storey of the plaintiff’s 
house. An from this decision was 

dismissed. 
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In the lower appellate Court the only 
question argu^ was whether the windows 
on the second storey of the plaintiff’s 
house were built more than twenty years 
before August, 19 IB, when the plaint was 
filed. Apparently the question whether 
the enjoyment of light and air had been 
continuous since the building of the 
second storey was not argued. 

In second appeal the appellants contend 
that the plaintiff had not peaceable enjoy- 
ment of the light and air which he claimed 
as an easement for twenty years, on the 
ground that the building was burnt down 
in 1905 and rebuilt, so that during the 
period of rebuilding there were no 
windows with regard to which the use of 
light and air could be enjoyed. There 
does not appear to be any authority, 
strange to say, on this question. 

Admittedly, if the plaintiff had already 
acquired an easement of light and air for 
certain windows in the building before it 
was burnt down in 1905, and had rebuilt 
his house with windows corresponding 
with the old windows, he would be 
entitled to the same access of light and 
air as that enjoyed by the old windows. 
But in 1905 the plaintiff was in the pro- 
cess of acquiring an easement of light 
and air for these windows, and since 
peaceable enjoyment for twenty years is 
necessary, it is contended that during the 
period of re-building he could not have 
enjoyed the access or use of light and air 
tp these windows. 

Section 15 of the Indian EasementsAct 
says that the user must be peaceably 
enjoyed without interruption. But ‘ in- 
terruption*? is defined in Explanation 2 
and it is conceded by the appellants that 
the interruption in the user, owing to the 
building having been burnt down and 
having to be re-built, was not an interrup« ^ 
tion within the meaning of the explana- 
tion, because the interruption to the user 
was not owing to the act of some person 
other than the claimant. 

The appellants* argument seems to be 
that the period of re-building ought to have 
been deducted from the period of user. 
But I do not think that this is correct. 
Either the period of re-building must be 
included in the twenty years, or the inter- 
ruption in the user would stop time 
tunning in favour of the owner of the 
building, so that he would have to start 
afresh acquiring a right by prescription 
to an easement of light and air for the 
windows of the new house, ^ 


Therefore this is a case, where, owing 
to an accident, the person who was 
endeavouring to acquire a right by pres- 
cription to an easement of light and air 
for the windows of his house was pp- 
vented during a short period from enjoy- 
ing any light and air as there were no 
windows through which he could enjoy 
them. 

The case of Andrews v. Waited) may 
help us to decide this question, although 
the question there was whether the right 
to the access of light to a building which 
had been enjoyed through one window 
was preserved upon an alteration of "^the 
building. It was decided that the answer 
to that question depended on the identity 
of light, not on the identity of aperture. 
The Judge after setting out the facts said: 

" Has there been such an alteration of his (the 
rlaintiff’s) premises, both in 1888 and again 
still more conspicuously in 1895, as to prevent 
his acquisition of any right to light over the def- 
endant’s premises at all. That, I think, must 
depend upon the proper construction to be put 
upon Section 3 of the Prescription Act, which 
refers to acquisition of rights of light, taken in 
connection with the decisions of the Courts in res- 
pect of the matter. It is said that, except with 
regard to the term necessary for the acquisition 
of the right, the Prescription Act did not alter 
the law as it existed at the time the Act was pass- 
ed, I think that is probably true, but if so" the 
Act shows that the law at that time was, so far as 
the Act purports lo state anything in connection 
with it,” 

Then this is the important passage : — ■ 

“I do not think that any distinction can be 
drawn between what, in the way of alteration, 
involves the loss of the right to light when once 
indefeasibly acquired, and what is sufficient to 
prevent the acquisition of the right during the 
twenty years.” 

Therefore paraphrasing these words, 
non-user during the twenty years must 
be such non-user as would involve 
the loss of the right to light if it had been 
indefeasibly acquired. I may now refer 
to Goddard’s Law of Easements (7th 
Edn.) at page 269 : — 

Mere non-user will not, in every case, 
prevent acquisition of an easement ; but, 
to have that effect, it must be coupled 
with some act indicative of an intention 
to abandon the claim, or it must be of 
such long continuance, and so constant, 
as to indicate an intention not to resume 
the user. Non-user, however, which 
would not prevent acquisition of an ease- 
ment at common law, may often be suffi- 
cient to do so under the Prescription Act, 
which requires actual enjoyment for the 
full period.** 

^Cl) (19bTr 2nCh.“56ba 76luT. "0^7676*97 

I.,T. -15$. 
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I do not think that the last sentence 
in*aay way weakens the effect of the last 
passage of the judgment in Andvews v. 
Waits (1) to which I have referred, because 
it is not necessary that there should be actual 
eitjoyment of the right every moment of 
each twenty-four hours during the twenty 
years. I do not suppose that if the 
owner of a building, who was seeking to 
acquire a right by prescription to an ease- 
ment of ‘light and air for his windows, 
went away for six. months, and daring 
that time the shutters of the windows of 
’his house were closed, such non-ujer 
wonld stop time from running in his 
favour. 

It seems to me, therefore, that the 
question must depend very much on the 
facts of each case, and that if the owner 
3 f a building who, in the course of acquir- 
ing a right of easement by prescription, 
IS so unfortunate as to have his house 
burnt down, begins imniedi'itely to re- 
build his house and pUces the windows 
exactly in the same position as the old 
ones, it may be said that he has been en- 
joying the access and use of light and air 
continuously, and he will be entitled to 
protection after twenty years from the 
first building. If, however, there is any 
delft.y in re-building, then that might be 
evidence of an intention not to resume 
the user, 

* The appeal, therefore, must be dis- 
missed with costs. 

Shah, J. :— I agree. 

Appeal dismissed. 

A.I R 1922 Bombay 5- 

Macleod, C. J. and Shah, J. 

Tungahai Gopal Desai — Plaintiff-Appel- 
lant V. 

Kvishnaji Ramchandra Deshpande — 

Defendant- Respondent. 

Second Appeal No. 1105 of 1918 
decided on 7th December, 1921, from 
the decree of the Dist. J., Dharwar in A. 
No. 120 of 1917. 

Vatan—Palkhi Inam to Vatandars by Maho- 
medan King of Bijapor* is a grant of pro- 
perty in soil and is an appanage of the 
Vatan— 

The village granted to the Deshpande Vatan- 
dars Q.S Palkhi Inam by the" Mahomedan King 
was to pay their Palkhi expenses and therefore 
it was an appanage of the vatan. It was not 
merely a grant of the Royal share of Revenue, 

In this presidency Inams and other similar 
grants are being treated as implying a grant of the 
rt)yal share of the revenue and not necessarily of 
the soil, unless words suitable to indicate a grant 
oi the soil are used in the document evidencing 


the grant. 

[P.0,C. l;P.7.C. 2.] 
K. H. Kelkaf — fer Appellant. 

Coyajee and H, Gumastt — for Res- 

pondent No. 1. 

Macleodt C J* ’• — 'The plaintiff sued to 
recover from defendants Nos. 1 to 5 and 


9 and 10 by equitable partition her one* 
third share in the properties mentioned in 
Schedules A, B and D of the plaint or 
one-third share in the lands in Schedule C> 
even if the property in A was Deshpan- 
degiri Vafan^ and for mesne profits. The 
properties in A, B and D originally 
belonged to one Gurnath Dattatraya 
Deshpande who died leaving three sons, 
Dattu, Shripad and Bhimappa. Shripad 
was the last owner as survivor and he 


died in January 1903 without issu^, but 
leaving three sisters who filed three suits 
for partition. It was further urged by 
the plaintiff that though the property in 
Schedule C was V at any the occupancy 
rights were not Vatan as they existed 
befor^p the grant of the Inam. The 
defence was that the lands were Vatan 


and so the plaintiff was not entitled to 
succeed. One decree was passed in the 
three suits. 


The trial Court held that the occupancy 
rights in the lauds in Schedule C and D 
with certain exceptions were not Vatan. 
The plaintiff was also held entitled to 
certain sites in Schedule A. The 


lower appellate Court held that the plain- 
tiff was not the owner of the occupancy 
rights in the lands mentioned in 
Schedules C and D with the exceptions 
mentioned in the decree. The plaintiff 
has appealed and the only question 
argued in the appeal was wether the 
land in the village of Gudgudi were 
ordinary Inam or Vatan. 

The i.ase has been unduly complicated 
by the view taken by the trial Court that 
the rights of the plaintiff's ancestors in 
the village were partly Inam partly Vatah 
that the original grant was a grant of the 
royal share of the revenue, and any occu- 
pancy rights they possessed were acquir- 
ed afterwards, so that they could not be 
considered as subject to the rules of 
succession to Vatan property. 

The learned appellate Judge seemed to 
think that this was a possible inference, 
but came to the conclusion that the grant 
included extensive proprietary rights and 
was a grant of the soil in that sense sub- 
ject to rights already existing. Now 
if we concede that whatever rights the 
plaintiff’s fatpily now possess in the 
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village arose from, the original grant, 
it follows that those rights are 
either Inatft or Vdtan according to the 
purpose for which that grant was made. 

If, however, only the royal share of the 
revenue was granted for Vatan services 
it would not be impossible for the Vatan 
family to have acquired afterwards pro- 
prietary rights in the village lands which 
would be their personal property and 
•Ivould descend according to the rules of 
Hindu law. But it has not been suggest- 
ed in this case that the occupancy rights 
in the village have been acquired apart 
from the original grant or the Sanad 
issued in 1901. 

Exhibit 112 contains a copy of the 
original grant, from which it appears that 
the village of Gudgudi was given as 
Palkhi Inam to the plaintiff’s ancestors 
who were admittedly Desbpande Vatan- 
days. 

The village was described as having 
fallen fallow, the revenue being 150 
Hons. 6C0 Hons, were to be paid as 
premium while the Vasul was to be paid 
at stated times. Judged by the rules laid 
down by the decisions of the British 
Courts, it might be said that this was only 
a grant of the revenue, but I quite agree 
with the learned appellate Judge that 
those rules have been laid down without 
considering from the lessons of history 
what were the actual conditions when 
grants going back 250 years, as this one 
does, were made. 

‘ To quote from the judgment, they 
assume a stabilised condition of the vil- 
lage granted where all cultivable land is 
occupied by cultivators who are entitled 
to remain '"on the soil so long as they pay 
a definite amount out of the produce or a 
definite share of the produce to Govern- 
ment. In such a case nothing would be 
left to Government to give away except 
what it received itself as revenue. But 
we cannot assume that those conditions 
existed in the seventeenth century. 

The grantee may or may not have 
recognized existing rights but what those 
rights may have been it is impossible for 
us to say. That occupancy rights were 
recognised by Governments previous to 
British Rule may be admitted, but I 
very much doubt whether those Govern- 
ments in making grants considered that 
such grants were anything more than 
grants of the rights which existed in 
Government at the time they were made. 

However that may be, it is clear that 
tb^ village was granted to the Vatandars 


mi 

to pay their Palkhi expenses and was 
therefore an appanage of the Vatan, 
Under the Gordon Settlement which 
dealt with service Inams^ the village was 
classified as Deshpande Vattm and the 
Sanad^ which was eventually issued !n 
1901, after reciting that certain lands and 
cash allowances were entered in the 
Government accounts for the years 1863- 
64 as held in service tenure, declared that 
the said lands and cash allowances should 
be continued hereditarily by the British 
Government on certain conditions. No 
distinction was made between the right 
to levy the assessment and the righiL to 
occupy the land so that it cannot i>e said 
that only the former was settled to be 
Vatan by the Sanad, 

A very similar question arose in Amrit 
V. Hart (1). The original grant was 
made in 1734 by a Maratha Ruler for 
maintenance in return for service. In 
1884 the grantee accepted a settlement on 
the lines of the Gordon Settlement and 
the Sanad issued was in the same terms 
as the Sanad in this case. Shah, J. said 
(p. 249) : In the absence of any clear 
proof that the occupancy right on the 
Survey Number in suit was vested in the 
plaintifif^s ancestor independently of the 
grant and that the land in suit was 6ut. 
side the lands dealt with in the Settlement 
of 1884, I think it must be held to be 
Vatan property like the village itself. 
Thus where the whole village is mention- 
ed in a Sanad evidencing a settlement 
under Section 15 of the Hereditary Offices 
Act, it is for the party, alleging that a 
particular Survey Number of that village 
is outside the scope of the settlement, to 
prove it.” 

Even in the case of Inams, the decisions 
of this Court, that in the absence of 
evidence as to the terms of an Inarn grant 
made by a Native Ruler before British 
Rule, there is a presumption of law that 
the grant was only of the royal revenue 
from the land and not of the soil, may 
require to be re-considered since the 
decision of the Privy Council in S^yya- 
nay ay ana v. Pat anna (2). 

Their Lordships said at p. 218 * ** In 
their Lordships* opinion there is no such 
presumption of law. But a grant of a 
village by or on behalf of the Crown 
under the British Rule is in law to be 
presumed to be subject to such rights of 

(1) (1920) 44 Bom. 237*56 I c7411 = 22 Bom. 

L R. 275. 

(2) A. I. R. 1918 P. C. 169=41 Mad. 1012=43 

I. A. 209 (P.C.) 
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occupancy, if any, as the cultivators at 
the time of the grant may have h id.*’ 

This judgment was referred to with 
approval in Upadrashta Venkata v. Divi 
S/eihavamtfdu (3). 

I think the decision of the lower Court 
was right and all the appeals must be 
disniissed with costs. 

Shahi J.: — The principal point argued 
in this appeal is whether the lands in the 
village of Gudgudi held by the Desh- 
pandes is an ordinary Inam or part of 
their Vatan property. If it be an ordinary 
Inamy whatever the nature of the grant, 
whether the grant be of the soil or of the 
royal share of the revenue, it would go to 
the heirs of the last holder according to 
the Hindu Uw. If it be a part of the 
Vatan property the females would be 
postponed to the male members of the 
family under Bombay Act V of 1886. 

It is urged on behalf of the original 
plaintiff that the original grant was made 
in favour of the defendants* ancestors, 
who were the Deshpandes, by the then 
King of Bijapur about the end of the 
seventeenth century, and that it was given 
in Inam for Palkhi allowance and not as 
part of the remuneration of the office 
wWch the Deshpandes held. 

On the other hand it is an admitted 
fact that the whole of this Deshpandegiri 
Vatan was settled on the lines of the 
Gordon Settlement and the usual Sanad 
was issued in 1901 in which the lands in 
question are referred to as part of the 
Deshpandegiri Vatan, 

Both the lower Courts have found that 
it is part of the Vatan property and not 
an ordinary Inam, This findinor is amply 
supported by the terms of the Sintd and 
by the fact that at least under the British 
Rule the grant has been treated by the 
parfTties and the Government as part of 
the Vatan property and as a part of the 
remuneration for services. 

It is no doubt possible that a Palkhi 
allowance, which was made in favour of 
the original grantee by the Bijapur 
authorities, might not necessarily be part 
of the remuneration of the office held by 
the grantee. But it is also possible that 
it might be an appanage of the office and 
as such would go with the office. The 
terms of the original grant so far as they 
are available do not throw any light on 
the point and the way in which the parties 
and the Government had treated it is 


(3) A. I. R. 1919 P. C. ]11«43 Mad. 166=46 
I. A. 123 (P. C.). 


indicated by the Sanad, This contention 
of the plaintiff must bp disallowed. 

It is further urged that even* in the case 
of Vatans distinction must be made be* 
tween the occupancy rights and the Inam 
rights which would be limited to the 
royal share of the revenue. In view of 
the observations relating to Vatan pro- 
perty in Amrit v. Hari (1) Mr, Kelkar did 
not press this point seriously. It is clasqp 
on the terms of the Sanad that the grant 
must be taken to be a grant of the soil and 
not merely of the royal share of the 
revenue as was held in Amrit v. Hari (1*) 
on the terms of a similar Sanad. 

It is true that the terms of the original 
grant by the Bijapur Kings in this case 
do not clearly indicate a grant of the soil, 
but merely a grant of the royal share of 
the revenue. The usual expression (jal, 
taru, etc.) indicating a grant of the soil is 
not to be found : and if the matter depended 
entirely upon the terms of that grant 
there wjuld be some difficulty in holding 
that it was anything more than a grant of 
the royal share of the revenue. So far 
this case differs from the case of Amrit 
V, Hari (1). 

But in determining the nature of the 
Vatan Inam I think that regard should be 
had to the terms of the Sanad and the 
nature of the settlement under which the 
Sanad was issued and on the point this 
case is similar to the case of Amrit v. 
Hari (1). I do not think that any real basis 
is made out for making such a distinction 
in the case of this Vatan, and for holding 
that it IS the royal share of the revenue 
and not the land or the occupancy right 
therein that forms part of the vatan. 

The result is that the appeal must be 
dismissed with costs. The other com- 
panion appeals also will be dismissed with 
costs. 

1 desire to make it clear that in taking 
this view as to the nature of the Vi%tan 
in this case, I do not mean to doubt 
in any sense the correctness of the view 
accepted in this Presidency as to the 
Inams and other similar grants being 
treated as implying a grant of the royal 
share of the revenue and not necessarilyl 
of the soil unless words suitable to indiJ 
cate a grant of the soil are used in the 
document evidencing ihe grant. 

I have nothing to add to what I have 
stated in the last but one paragraph of 
my judgment in Amrit v. Hari (1) as 
regards the effect of certain observation 
in Suryanarayana v. Patanna (2) on the 
view so far accepted in this Presidency 
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beyond this that the ratio decidendi in 
the recent case of Secretary of State for 
India in Council v. Srinivasa Chariar (4) 
appears to me to support that view. 

Appeal dismissed. 

(4) A I.R. 19^P7cri^44 Mad. 42l-=48 I .XTJe 

(P. C ). 
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Macleod, C. J. and Shah, J. 
^^isnu Vinayak Vaze — Plaintiff-Appellant. 

V. 

Secretary of State for India — Defendant- 
Respondent. 

First Appeal No. 79 of 1921, decided on 
6th December, 1921, from the decision of 
District Judge of Ahamadnagar in Suit 
No. 2 of 1919. 

Bombay Irrigation Act {VH of 7879), 
Ss. 3, 31, 34 and 35 — Suit for compensation for 
loss for non-supply of water — Ctvil Court has 
no jurisdiction to try. 

Under Section 36, the decision of the Collector 
either under Section 34 or 35 as to the amount of 
the compensation to be awarded, shall be final 
unless there is an appeal to a higher authority in 
which case the decision of the higher authority 
shall be conclusive. These words show that it was 
intended that the jurisdiction of the Civil Courts 
should be ousted, so that the holder of land 
should not be entitled to bring a suit for com- 
pensation for loss alleged to have arisen out of 
interruption to the supply of water to his lands. 

[P. 8. Cs. 1. 2 ] 

P. V, Nijsttre — for Appellant. 

S. S. Patkar — for Respondent. 

Macleod, C» J* : — The plaintiff filed 
this suit to recover damages for the 
alleged wrongful failure of the officers of 
Government in-chargfj of the water-supply 
to give a sufficient supply of water to his 
Survey Numbers, during the years 1916 
to 1918. Under Section 35 of the Bombay 
Irrigation Act, VII of 1879, the holder of 
land may apply to Collector for compen- 
sation for any loss arising out of such 
interruption provided that such interrup- 
tion does not come under Section 31, 
Clause id). 

This case cannot come under Section 31 
(d) and, If it did, compensation could not 
be awarded; but the person suffering loss 
might be entitled to such remission of 
water rate payable by him as might be 
‘authorised by the Governor in Council. 
If there is loss, under Section 35 the hol- 
der of land may present a petition for com- 
pensation to. the Collector, and the Collec- 
tor after consulting the canal officer, shall 
award to the petitioner reasonable com- 
pensation for such loss. 

Under Section 36 the decision of the 
Collector either under Section 34 or 35 as 
to the amount of the compensation to be 


awarded shall be final, unless there is an 
appeal to a higher authority, in which 
case the decision of the higher authority 
shall be conclusive. These words, in 
my opinion, show that it wafS intended 
that the jurisdiction of the Civ*il 
Courts should be ousted, so that the 
holder of land should not be entitled to 
bring a suit, similar to the present one, 
for compensation for loss alleged to have 
arisen out of interruption to the supply 
of water to his lands. 

It seems to me that this was the obvi- 
ous intention of the Legislature. Other- 
wise numerous suits might be filed ' by 
cultivators dissatisfied with the operations 
of the irrigation officers, though questions 
which arise between cultivators and irri- 
gation officers, are clearly questions 
which in the first instance must be dealt 
with by the officers in-charge of irri- 
gation operations on the spot, and then 
in appeal by the revenue officers. That 
being, in my opinion, the intention of the 
Legislature I think it has been given 
effect to by the words used. 

Therefore I think that the jurisdiction 
of the Courts is ousted and the decision 
of the Court below was right. The appeal* 
must be dismissed with costs, 

Shah, J. :-~I think it is clear that 'the 
compensation which the plaintiff claims, 
if it falls under Section 31, proviso Clause 
(J), cannot be allowed at all except the 
amount, if any, claimed by way of remis- 
sion of water rates under the last para- 
graph of ihat proviso. But his claim is 
not for such remission, but for compensa- 
tion. He is not entitled to such compen- 
satiOQ so fur as it falls under clause (6) 
of the proviso. But if it does not fall 
under clause (6), of the proviso to Section 
31, it is clear that his claim is one which 
would fall under Section 35. 

The claims falling under that section 
are to be dealt with by the Collector, or 
by the higher officer to whom an appeal 
would lie under the rules framed, and the 
decision of that officer is conclusive. The 
effect of that provision, in my opinion, is 
to oust the jurisdiction of the Civil Courts 
in respect of such claims. The jurisdic- 
tion of the Civil Courts is not ousted in 
terms ; but in view of the scheme of the 
Act and the special procedure laid down 
for compensation for interruption to the 
supply of water to any, land irrigated by 
a canal, it seems to me that the jurisdic- 
tion of the Civil Courts is ousted. 

In either case the result is that theplaln- 
tiff’s claim must fail. Appeal dismissed. 
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Macleod, C. J. and Coyajee, J, 

Vishnu Monshwar Dabholhar and others 

Defendants-Appsllants 

V. 

Gangadhar Ganesh Dabholker and others 

— Plaintiffs- Respondents. 

Appeal No. 290* of 1921, decided on 
10th Jaijuary, 19 !2, from the decision of 
Asst. J., Ahmednagar in A. No, 38 of 1920* 

C. P. C.. O. 2, R. 2 — Partition suit ^Subse- 
quent suit for profits prior to suit for partition 
is barred^ 

4 party is not entitled first to file a partition 
suit, and then when partition has been decreed, to 
file another suit, in effect, for accounts for a 
period prior to the partition. [P. 9, C. 2.] 

P, V.Nijsure — for Appellants. 

D. i?. Patwardhan — for Respondents. 

Macleods C-J-: — First Appeal No. 246 

of 1918 was an appeal against the decision 
of the First Class Subordinate Judge at 
Ahmednagar in Suit No. 741 of 1916. 
The parties were the same as the parties 
in the present Second Appeal No. 290 of 
1921 which is now before us. Suit No. 
741 of 1916 was a suit by the plaintiffs 
against the present defendants to recover 
possession of their four annas share in the 
Jahagir village of Khedle, and I expressed 
a hope when I gave judgment that it was 
the last of a series of suit between the 
parties. I was not aware at that time 
that still yet another suit was pending 
being Suit No. 548 of 1919 from which 
the present appeal arises. 

The plaintiffs in this suit, after judg- 
ment was given by the High Court on 
the 3rd February, 1912, in Second Appeal 
No. 899 of 1908 declaring the shares of 
the parties of the Jahagir village, filed 
Suit No. 2 of 1912 claiming their share 
of the profits for the three years 1905-06, 
1906-07 and 1907-08. They obtained a 
decree for Rs. 616-5-6 and interest in the 
lower Court and recovered that amount 
in execution. But eventually that decree 
was reversed by the High Court on the 
26th August, 1915 and the defendant got 
a refund of the amount that had been 
paid to the plaintiffs. The ground for that 
decision of the High Court, as- I under- 
stand it, was that the property was joint 
and that the suit would not lie between 
the co-sharers of joint family property 
for a share of that property, the proper 
remedy being by a suit for partition. 

Accordingly the plaintiffs brought a 
partition suit No. 741 of 1916 to which 
1 have already referred and partition was 
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decreed. But before that suit was finally 
disposed of they filed this suit on the 
strength of the decree obtained in the 
lower Court claiming exactly the same 
amount which they had claimed in the 
previous Suit No. 2 of 1912. 

Both the lower Courts decided in 
favour of the plaintiffs, but it is difficult 
to understand the reasons for those deci- 
sions. When the suit for partition 
filed, then the plaintiffs were bound to 
include in that suit all the claims that 
they might have at the time the suit was 
filed in respect of the suit property. 

There is no precedent for the proposi- 
tion that a party is entitled first to file h 
partition suit and then when partition 
has been decreed, to file another suit, in 
effect, for accounts for a period prior to 
the partition. It has been contended 
before us that the result of the proceed- 
ings in suit No. 2 of 1912 was to change 
the nature of the plaintiffs* claim for 
their share in the profits for those three 
years and that therefore there was entire- 
ly a new cause of action on which the 
plaintiffs could base the present suit. 
I cannot see any foundation for that 
argument because the plaintiffs suit was 
dismissed in appeal. The fact that it waa 
declared in the lower Court and the 
plaintiffs actually obtained the money 
which was afterwards refunded makes no 
difference to the original cause of action, 
the plaintiffs are not suing to recover 
what they had to refund in the previous 
suit but they are suing on the original 
cause of action on which the previous 
suit was based. Obviously if they wished 
to bring any claim for an account of the 
revenues of the suit village, prior to the 
partition, they should have included it in 
the partition suit, and not having done so, 
they are clearly barred from claiming it 
in a later suit. The decision of the lower 
Court IS wrong and the suit is dismissed 
with costs throughout. 

Coyajee, J. : — I agree. 

Appeal allowed^ 

A.LR* 1922 Bombay 9 (2). 

Macleod, C. J. and Shah, J, 

Venkatesh Damodar Mokashi — Plflf. Appt. 

V. 

Mallappa Bhimappa.Chikkalki and others 
— DeftsRespts. 

S. A. No. 200 of 1921, decided on 2-12- 
1921, from the decision of the Asst. J., 
Belgaum in A. No. 174 of 1919. 

r. P. Aoti $4— Vendee given possession 
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hut no sale-deed exeouted’^Consideration 
received by vendor— tndor cannot sue to 
recover Possession, 

The plaintifif. who sells an immoveable pro- 
perty to defendant, cannot claim possession 
from defendanbvendee who has paid the pur- 
chase-money and has been all along in posses- 
sion. though no sale-deed has been executed. 
The equitable principles which should be applied 
to such facts are perfectly clear. (1916) 40 Bom. 
4^ 41 Bom. 438 (F.B.) Approved. 

^The defendant-vendee who is, and is entitled 
to remain, in possession though no sale-deed has 
been executed in due time, will not be able to sue 
the«plaintiff for sale-deed ; and so will have to 
remain in possession for 12 years before he can 
acquire a good title. [P. 11, C. 1.] 

H, C. Coyajee with A, G. Desai — for 
Appellant. 

Nilkanth Atmaram — for Respondent. 
Macleod) C. — The plaintifF^s 
father Damodhar got a decree against 
defendants. In execution of that decree 
the suit properly was put up for sale ; and 
was purchased by Jayappa in 1905. In 
1906, Jay appa purported to sell the pro- 
perty to Jayaram. But in 1909, it 
appears that Jayappa disregarding that 
sale got symbolical possession, one must 
presume, under his purchase at the Court- 
sale in 1905. In the same year, 1909, 

i ayaram sold back the property to 
)amodhar, and there seems good founda- 
tion for the suggestion that through 
Damodhar the execution creditor was the 
real purchaser, for in 1906 Damodhar 
agreed to re-sell the property to the 1st 
defendant at a certain price and the evi- 
de'nce shows that the price has been 
wholly paid, although Damodhar at the 
time, raised objection to receiving the 
balance of the purchase. money owing to 
there being delay in paying it. 

The result is that Damodhar has agreed 
to sell the property to the 1st defendant, 
who was then in possession ; and had all 
along been in possession since the time 
of the decree and the defendant paid the 
purchase price. It is quite true that the 
defendant has not got a sale-deed and the 
time has passed within which he could 
have sued Damodhar to get a sale-deed. 
But the equitable principles which should 
be applied to these facts are in my opi- 
nion perfectly clear. 

In Gangaram v. Laxaman Ganoha (1), 
the plaintiff sued, for a declaration 
of title to and for possession of 
immoveable property from the defen- 
dant. He based his title upon a 

(1) (1916) 40 Bom. 498=37 I.C, 360=18 Bom. 
L. R. 455. 


registered sale-deed dated the 5th De- 
cember, 1911, from one Narayan, Prior 
to that date the plaintiff had notice of the 
execution of a contract of sa[e of the, 
same property by Narayan to the defend 
dant. It was held that the plaintiff* hav- 
ing purchased with notice of the defen- 
dant’s contract, his suit for possession 
must fail. The Court said, 

“ The question is whether the defendant has a 
good defence to a suit by the purchaser from 
Narayan who can rely upon a registered sale- 
deed; and whether he can, notwithstanding the 
sale-deed, retain possession of the property *on 
the grounds that the plaintiff purchased with 
notice of the defendant’s contract. It is not 
contended that in the defendant’s contract any 
date is fixed for performance, nor is there any 
evidence that before he learnt of the plaintiff’s 
purchase the defendant had any notice that the 
vendor would refuse performance. Therefore, 
at the date of the plaintiff’s suit, namely, the 16lh 
of April, 1912, a suit by the defendant against his 
vendor for specific performance would have been 
within time and if the plaintiff was at the date of 
the suit in the position of a trustee for the de- 
fendant, the latter is clearly entitled to enforce 
that position up to the end of the litigation,” 

It must not be taken from the above 
remarks that the defendant would be in a 
worse position in relation to the plaintiff, 
if at the date of the suit his right to sue 
his vendor for specific performance had 
been barred, since he is a defendant now 
relying on his possession. 

In Lalchand Motiram v. Lakshaman 
Sakadu (2), the facts of the case were 
different. The defendant who remained 
in possession had filed a suit for specific 
performance against the vendor, which 
had been dismissed and accordingly, it 
was held that the plaintiff who had exe- 
cuted a conveyance of the property with- 
out its being registered was entitled to 
recover against his purchaser. 

Then there is a Full Bench decision in 
Bapu Anaji v. Kashinath Sadhoba (3), 
where it was decided that ** where a 
plaintiff being the owner of certain im- 
moveable property seeks to recover 
possession of that property and there are 
no facts operating to the prejudice, it is 
a valid defence to the suit that the plain- 
tiff has agreed to sell the property to 
the defendant, the agreement being at 
the date of suit still capable of specific 

(2) (1904) 28 Bom. 456*6 Bom. L. R. 610. 

(3) (1917) 41 Bom. 438=39 I. C. 103=19 Bgm: 

L, R. 100 (F. B.). 
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Enforcement but there being no registered 
conv^ance passing the property to the 
defendant who has taken possession under 
the agreement for sale and is willing to 
perform his part of it with the plaintiff. 
That decision was based on the fiduciary 
aspect of the vendor’s position and the 
impropriety of permitting him to succeed 
against his vendee in a suit for possession. 
That afgument must also apply where the 
vendee in possession has allowed the time 
for filing a suit for specific performance 
to expire. 

•In this case, therefore, the defendant is 
entitled to remain in possession against 
the plaintiff. He will not be able to sue 
the plaintiff for a sale-deed, and so will 
have to remain in possession for 12 years 
before he can acquire a good title, but in 
the light of our decision, the plaintiff might 
now be well advised, if he passed the sale- 
deed. The appeal will be dismissed with 
costs. 

Shah) J. : — I agree. 

Appeal dismissed. 


A. L R. 1922 Bombay 11* 

Macleod, C. J. and Shah, J. 

Govind Lai Bansilal — Appellant 

V. 

Bansilal Motilal — Respondent. 

O, C.J. Appeal No. 51 of 1921, decided 
on 16th December, 1921, against the 
decrees of Macleod, C. J. and Shah, J. 
and printed as A. I. R. 1921 Bombay 
328. 

Civil P. C. {Act V of 190S), 5. 110, 
Clause 3 — Substantial question of Law, 
meaning of — Right or wrong exercise of dis* 
oretion by the High Court is not a substantial 
question of law, 

A wrong exercise of discretion in. refusing to 
grant leave under Clause 12 of the Letters Patent 
to file an additional written statement is not a 
substantial question of law. 

Whether discretion has been rightly or wrongly 
exercised by the High Court may in some cases 
involve a question of law ; but it cannot be smd 
that any substantial question of law within the 
meaning of Clause 3 of Section 110 of the Civil 
Procedure Code would arise in such a case. 

[P. 12. C. 1,] 

Thomas Strangman — for Appellant. 

Taraponvalla, Jinnah & Munshi — for 
Respondent. 

Mucleodi C* J« : — This is an appiica* 


tion for a certificate for leave to appeal to 
the Privy Council. The first defendant 
wished to file a counter-claim at a very 
late stage of the case, and two questions 
arose: (1) whether the Court had juris- 
diction to accept the counter-claim ; and 
(2) whether, if it had jurisdiction, it 
should exercise its discretion in granting 
leave under Clause 12 of the Letters 
Patent. This Court held it had jurisdic- 
tion to entertain the counter-claim if it 
was considered on the facts of the case, 
that leave should be granted, but consider- 
ing the particular facts of the case ’it 
came to the conclusion that leave should 
not be granted. 

The question, therefore, arises whether 
this is a case which should be certified as 
a fit one to appeal to the Privy Council 
and it can only be so if the appeal involves 
some substantial question of law. It has 
been argued by the appellant that because 
he had a question of law decided in his 
favour, therefore, the appeal involves 
some substantial question of law. 

Reliance for that proposition has been 
placed on the case of Moran v. Mittu 
Bibee (1). But, with due respect, that is 
a proposition which should not, consider, 
ing the facts of this case, be applied. The 
only ground of appeal which the appellant 
could have, if the appeal was taken to 
the Privy Council, would be that the 
Court had wrongly exercised its discretion 
in refusing to grant leave, and as soon as 
his appeal was opened the point would-be 
taken that the question of the exercise of 
its discretion by the lower Court did 
not involve any substantial question of 
law. 

No doubt, if the appeal is once admitted 
and opened for argument, then the ques- 
tion of law, in which the appellant has 
succeeded in the lower Court, can be 
contested by the respondent. But I do 
not think that it follows from the words 
of the last clause of Section 110, Civil 
Procedure Code, that because that course 
is open to a respondent, therefore the 
appeal itself involves some substantial 
question of law, so that we can issue a 
certificate. 

I think myself what this Court has to 
consider is the appeal itself, and as I 
have already stated, the only appeal, 
which the appellant could make, would 
be to ask the Privy Council to hold 
that our discretion has been wrongly 
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exercised. Whether the discretion has 
been rightly or wrongly exercised may in 
some cases involve a question of law ; but 
it cannot be said that any substantial 
question of law would arise, 

I think, therefore, that this is not a 
case in which a certificate should be 
granted, and the rule will be discharged 
with costs. 

Shahi J* i — I agree. Without expres- 
sing any dissent from the cases cited in 
the argument viz., Moran v. Mittu 
Bibee (1), Ashghar Reza v. Hyder 
keza (2), and the observations of Ranade, 
J. in Vishwanbkar v. Emperor (3). I think 
the present application for leave to appeal 
to the Privy Council should be refused. 
Section 110, Civil Procedure Code, re- 
quires that the appeal should involve 
some substantial question of law; and it 
is difficult to say on the judgments of the 
Court that the point, that the discretion 
was wrongly exercised in refusing to 
grant leave under Clause 12 of the Letters 
Patent, is a substantial question of law. 

It is true that in refusing leave, 1 have 
referred to the general consideration as to 
the jurisdiction of the Court to deal with 
immoveable properties situated outside 
British India. But as the discretion was 
exercised on the facts of the case, I can- 
not say that that ground can be treated 
as a substantial question of law within the 
meaning of Section 110, I should have 
been glad to see my way to let the appel- 
lant take his case to the higher tribunal. 
But in view of the provisions of Section 
110 of the Code, I do not see how we can 
grant the certificate prayed for. 

Rule discharged. 


2) (3889) 16 Cal, 287. 

3) (1895) 20 Bom. 629. 

A*I R- 1922 Bombay 12* 
Macleod, C.J, and Shah, J. 

Vacuum Oil Co, — Plaintiffs-Appellants 

V . 

Secretary of State — Defendant- Respon- 
dent. 

O. C. J. Appeal No. 47 of 1921, decided 
on 16th December, 1921, from the deci- 
sion of J. Kajiji. 

Sea Customs Act (VIII of 1871), S, 30,CIs.(b,) 
and (b ) — Wholesale cash price ** means the 
market price at the time and place of import* 
ation. 

The expression wholesale cash price " 
used io Section 30, Clause (a) of the Sea 


issi 

Customs Act clearly indicates that it must 
mean the wholesale cash price for which 
the goods of like kind and quality are 
sold, or are capable of being sold, at the time 
and place of importation. Those wprds clearly 
indicate that it must be the price which the imr* 
porters here would be able to realise on whole- 
sale disposal of the goods by them to any person 
after importation. The expression could not be 
construed as meaning the price which they may 
have paid for the purpose of importing goods to 
Bombay. Clause (b) of Section 30 of the Act only 
applies when the wholesale cash price, of the 
goods imported, is not ascertainable. This clause 
is added in order that the real value might be as- 
certained where no wholesale cash price is 
ascertainable [P. 13, C, 2; P. 14, C. 1.] 

Desaif Coltman and Campbell— lot Appel- 
lants. 

Thomas Sirangman and 0*Gornian — for 
Respondent. 

Macle9d, C. J.;— This is a suit filed 
by the plaintiffs against the Secretary of 
State praying (1) for a declaration that 
the method of valuation adopted by the 
Collector of Customs at Bombay in res- 
pect of the plaintiff’s Mobile oils imported 
into India was perverse, wrongful, 
invalid, illegal and ultra vires ; (2) that it 
might be declared that the sum of 
Rs. 3,391-2-0 had been perversely, wrong- 
fully and illegally exacted from the plain- 
tiffs by way of customs duty in respect 
of their said oils and contrary to the pro- 
visions of the Sea Customs Act ; (3) that 
it might be declared that in the cir- 
cumstances of this case there was no 
wholesale cash price ascertainable for 
which the plaintiff’s Mobile oils were sold 
or were capable of being sold at the time 
and place of importation thereof within 
the meaning and principle of Section 30 
{a) of the said Sea Customs Act ; (4) that 
it might be declared that in any event in 
the circumstances of the case the invoice 
price returned by the plaintiffs in the bills 
of entry in respect of the plaintiff’s said 
oils was the correct basis on which to 
assess the customs duty on the plain- 
tiff’s oils under the Sea Customs Act. 

The suit was dismissed by Mr. Justice 

Kajiji. 

The question in appeal is, what is the 
proper construction of Section 30 of the 
Sea Customs Act (VIII of 1878). 

Under Section 29 of the Act: — 

On the importation into, or exporta- 
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tioir from any customs- port of any goods 
whether liable to duty or not, the owner 
of such goods shall, in his bill of entry 
or shipping bill, as the case may be, state 
the- real valde, quantity and description 
of such goods to the best of his know- 
ledge and belief, and shall subscribe a 
declaration of the truth of such statement 
at the foot of such bill. 

In case t>f doubt, the Customs-Collector 
may require any such owner or any other 
person in possession of any invoice, 
broker’s note, policy of insurance or 
other document, whereby the real value, 
quantity or description of any such 
goods can be ascertained, to produce the 
same, and to furnish any information 
relating to such value, quantity or des- 
cription which it is in his power to 
furnish. And thereupon such person 
shall produce such document and furnish 
such information. ” 

Then under Section 30 : — 

“ For the purposes of this Act the real 
value shall be deemed to be — 

(a) the wholesale cash price, less trade 
discount, for which goods of the like kind 
and quality are sold, or are capable of 
being sold, at the time and place of 
importation or exportation, as the case 
may be, without any abatement or de- 
duction whatever, except (in the case of 
goods imported) of the amount of the 
duties payable on the importation thereof 
or 

{h') where such price is not ascertain- 
able, the cost at which goods of the like 
kind and quality could be delivered at 
such place without any abatement or 
deductions except as aforesaid.” 

No doubt, from the prayers of the 
plaint, it would seem that the first argu- 
ment of the plaintiffs was that there was 
no wholesale cash price which could be 
ascertained under Section 30 (a) of the 
Act ; but from the evidence in the case it 
is perfectly clear that it would be possible 
to ascertain the wholesale cash price at 
which Mobile oil could be sold in Bombay, 
the place of importation, at or about the 
time of importation. And since the 
wholesale cash price could be ascertained, 
it seems perfectly clear that the whole- 
sale cash price was then the real value of 
the goods. 

But there is the second argument that 
the term ** wholesale cash price ” has 
ahother meaning, not the popular mea- 
ning; but this meaning, as far as 1 can 


gather from the arguments advanced, is 
the same as ** the cost of the goods to 
the importer” on the basis that the goods 
should be taken as being sold to the 
importer at the price which it cost him 
to lay them down in Bombay. If that 
is the case, as pointed out by the learned 
Judge, there would be no necessity for 
sub-clause {a) of Section 30 of the Act, as 
in every case the importer would be 
entitled to have it decided that the real 
value of the goods imported was the cost 
of the importation to him. 

It has been pointed out by the learned 
Advocate-General that it is not always 
possible to ascertain the wholesale cash 
price of goods imported, and it is, there- 
fore, necessary in such a case that some 
provision should be made for ascertaining 
the real value ; and so sub- clause {b) was 
added in order that the real value might 
be ascertained where there is no wholesale 
cash price. In this case, as I have 
already pointed out, there is no difficulty 
whatever in ascertaining the wholesale 
cash price of Mobile oil sold in Bombay 
and, therefore, that is the only test to bei 
adopted for ascertaining the real value 
of the goods. That is the plain meaning 
of the section. It is difficult to my 
mind to see how it can have any otheri 
possible meaning, or how the words 
“ wholesale cash price ” can possibly 
be said, as argued by the appellants, 
to be the equivalent of the cost to the 
importer.” 

The judgment of the Court below was 
right, and the appeal must be dismissed 
with costs. 

Shah, J.:-I concur. I desire to deal 
briefly with the two arguments which 
have been urged on behalf of the appel- 
lants, viz., that under Clause (a) ot Sec- 
tion 30 of the Sea Customs Act the whole- 
sale cash price is not the price which, 
the importer realises on a wholesale dis- 
posal of the goods by him but the price 
which is actually paid by him for im- 
porting the goods in Bombay. 

It is further urged that under Clause (6), 
where such price is not ascertainable, 
the real value is the cost at which the 
goods of the like kind and quality could 
be delivered at such place, without 
abatement or deduction except as afore- 
said, for the purposes of taxation , and 
that no different standard could have 
been intended to be adopted for the pur- 
pose of taxing the goods under Clause 
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(a)* It is also urged that as a provision not upon such a priori considerations as 

for taxing the subject, it must be strictly the argument suggests. 

construed. 


As regards this last general considera- 
tion, there can be no question. No doubt 
Section 30 must be construed strictly and 
if the words are ambiguous or admit of 
any doubt, the construction in favour of 
the subject may be adopted. But having 
regard to the terms of Section 30, both 
the contentions urged on their behalf 
must be disallowed. 

As regards the contention that the 
wholesale cash price within the meaning 
of Clause (a) must be the price paid by 
the importer and not the price realised on 
the wholesale disposal of the goods at the 
place and time of importation, I think the 
expression used clearly indicates that it 
must mean the wholesale cash price for 
which the goods of like kind and quality 
are sold, or are capable of being sold, at 
the time and place of importation. Those 
words clearly indicate that it must be the 
price which the importers here would be 
able to realise on a wholesale disposal of 
the goods by them to any person in 
Bombay. The expression could not be 
construed as meaning the price which 
they may have paid for the purpose of 
importing goods to Bombay. 

As regards Clause (b), in terms, it 
applies where the wholesale cash price is 
jnot ascertainable. Here the wholesale 
cash price being ascertainable, the clause 
cannot apply. There is no reason to 
suppose that the standard adopted under 
Clause (b) for taxation would be neces- 
sarily adopted as a standard under Clause 
(a). It may well be, as it appears to be 
the case on the language of the section, 
that the Legislature has adopted one test 
for cases covered by Clause (a) and is 
satisfied with the next best test in other 
cases, to which the first test cannot be 
applied. The argument is based on the 
assumption that the test in both cases 
must be the same, for which the language 
used does not afford any warrant. 

Lastly, it is urged that the Legislature 
could not have intended to tax the profits, 
which the importer would make at the 
time and place of importation ; and that 
the construction adopted by the lower 
Court involves that result. Here again 
the answer is that we can only decide on 
the language used by the Legislature and 


I think, therefore, that the decision of 
the trial Court is perfectly right. 

Appeal dismissed. 


A I R. 1922 Bombai^ 14. 

Macleod, C. J. and Shah, J. 

Mussa Mahomed — Plaintiff-Appellant 

v. 

Motilal Itchalal — Defendant- Respond- 
ent. 

O. C. J. Appeal No. 106 of 1921, deci- 
ded on 20th December, 1921, against the 
decision of Justice Fawcett. 

Specific performance — Agreement to sell 
immoveable property — Conduct of parties treat- 
ing time as not of essence — Subsequent notice 
by one Party to complete contract within a 
short time — Court can enforce contract beyond 
time fixed if the notice is unreasonably short. 

The special jurisdiction of equity to disregard 
the letter of the contract in ascertaining, what the 
parties to the contract are to be taken to have 
really intended as regards its time of performance, 
may be excluded by any plainly expressed stipu- 
lation. (A.I.R. 1915 P.C. 83), followed. 

equity treats the importance of 
such time-limits as being subordinate to the main 
purposes of the parties, and it will enjoin specific 
performance notwithstanding that, from the point 
of view of Court of law, the contract has not 
been literally performed by the plaintiff as regards 
the time limit specified. 

This is merely an illustration of the general 
principle disregarding the letter for tHe sub^ance 
which Courts of equity apply when, for instance, 
they decree specific performance with compensa- 
tion for a non-essential deficiency in the subject- 
matter. But equity will not assist where there 
has been undue delay on the part of one party to 
the contract and the other has given him reason- 
able notice that he must complete within a 
definite time. [P. 16, Cs. land 2.] 

There being nothing in the surrounding 
circumstances to indicate that the defendant 
would be s6 prejudiced by further delay in the 
completion of the contract that equity would not 
assist the plaintiff in getting it performed, and 
considering the extremely leisurely way in which 
both the parties had proceeded from the 
date of the contract, there was no rea(;On 
why the defendant should be entitled to 
demand of the plaintiff that the ‘ ihatter 
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should be completed within four days 
and that in default the contract should be 
considered as broken. Therefore there being no 
special circumstances which would demand that 
the contract should be completed on the 1st 
September, 1919, the notice given on 27th August, 
1919 to complete the contract within four days 
was no^ reasonable, and it offended against the 
general principles of equity which guide the 
Courts dealing with a case of this description. 

[P. 16,C. 2.] 

Therefore the plaintiff was entitled to the 
assistance of the Court in obtaining specific 
performance of the contract. [P. 17, C. 1] 

Mirza and Thomas SUangman — for 
Appellant. 

Dcsai and Mulla — for Respondent. 

Macleod) C. The plaintiff filed this 
suit for specific performance of an agree- 
ment, dated the 27th February, 1919, 
whereby the defendant agreed to sell to 
the plaintiff certain immoveable property 
in Bombay for Rs. 5,000. Clause 3 of 
the agreement was as follows : — 

“ The purchaser shall pay the balance 
of the purchase-money within three 
months from the date hereof, time being 
of the essence of the contract, on the 
execution by the vendor and by all other 
necessary parties (if any whom the vendor 
agrees to procure to join in the execution) 
of the conveyance of the said heredita- 
ments, etc.** 

Whatever may have been the effect of 
that clause in the agreement^ it is now 
admitted that the parties agreed that the 
time for completion of the contract should 
be extended beyond the three months 
mentioned in that clause. It must also 
be admitted that there was considerable 
delay on both sides in preparing requisi- 
tions for title, in answering the requisi- 
tions and in the preparation and approval 
of the draft conveyance. 

On the 23rd August, 1919, the defen* 
dant’s solicitors wrote : — 

“We extremely regret that we have 
not yet received the engrossment of the 
conveyance for our comparison. Requisi- 
tions on title were answered long ago. 
Your clients had inspection of the trust 
deed, and they have been satisfied on all 
the points. Our client has waited 
sufficiently long for completion.” 

And the letter concluded : — 

“ We are therefore instructed to request 
you to send us the engrossment for 
comparison. The draft conveyance has 
already been sent to you duly approved. 
We are expecting the engrossment within 


four days from the receipt hereof by 
you,** 

It is admitted that letter was not 
received by the plaintiff's solicitors until 
the 25th August, 1919, when they 
wrote : — 

“ With reference to your letter, dated 
23rd instant we beg to state that the delay 
was on your client’s part in not replying 
to the requisitions in time and not 
furnishing the Municipal bill for a very 
long time. We received the Battaki 
only recently and have since then taken 
the engrossment in hand which we shall 
let you have as soon as it is ready. Your 
client’s suggestion, that our client has no 
money or that he is trying to secure a 
purchaser, is an imaginary one. Our 
client’s moneys are lying idle with him 
since two months past and he is more 
eager to complete this matter than your 
client.” 

The defendants* solicitors replied on the 
27th August, 1919:— 

“ We are in receipt of your letter of 
the 25th instant. It is not true that our 
client delayed the matter, The Municipal 
bill was sent long ago and as you did not 
get the Battaki certified in time you 
asked our client to send a new bill. With 
reference to the second para, of your 
letter we have not yet received the 
engrossment duly stamped for our com- 
parison, It is strange that the engross-* 
ment should take such a long time. 
Please therefore note that unless the sale 
is completed before Monday 4 p. m., time 
being of essence, our client will treat the 
contract as broken by yours, will forfeit 
the earnest money and proceed in the 
matter as advised.” 

That letter was received on the 28tb 
August, 1919 which was a Thursday, 
and it is admitted that the plaintiff did 
nothing further until the 2nd September, 
1919 when the plaintiff’s solicitors 
wrote ; — 

“ With reference to your letter, dated 
the 27th ultimo we beg to state that you 
sent us only one Municipal bill after a 
very long d?lay, which delayed the 
certifying of the Battaki. It is not true 
that we did not get it certified in time. 
It would be absurd to expect to get the 
Battaki certified without Municipal bill. 
We now send you the engrossment of 



Bombay Mussa, mahombd motilal (Macleodi C. J.) t92Z 


the conveyance for being compared by 
you, whigh please' return duly compared 
by you.” 

On the same day the defendant’s soli- 
citors wrote : — 

“ In continuation of our letter to you 
herein of the 27th ultimo, we are instruct- 
ed to state that our client has forfeited 
the earnest money and reserves his right 
to proceed further against your client as 
he may be advised.” 

Thereafter the plaintiff tendered the pur- 
chase-money but it was refused, and con- 
sequently the plaintiff had to file this suit. 

Now, the law on the subject is clearly 
laid down in the case of Jamshed Khoda- 
fam V. Bufjorji Dhunjibhai (1). After 
referring to the decision of Lord Cairns 
in Tilley v. Thomas (2), their Lordships 
continue : — 

Their Lordships will add, to the state- 
ment just quoted, these observations. 
The special jurisdiction of equity to dis- 
regard the letter of the contract in ascer- 
taining what, the parties to the contract 
are to be taken as having really and in 
substance intended as regards the time of 
its performance, may be excluded by any 
plainly expressed stipulation. But to 
nave this effect the language of the stipu- 
lation must show that the intention was 
to make the rights of the parties depend 
on the observance of the time-limits 
prescribed in a fashion which is unmis- 
takable. The language will have this 
feffect if it plainly excludes the notion 
that these time-limits were of merely 
secondary importance in the bargain, and 
that to disregard them would be to dis- 
regard nothing that lay at its foundation. 

“ Prima facie^ equity treats the import- 
ance of such time-limits as being subordi- 
nate to the main purposes of the parties, 
and it will enjoin specific performance 
notwithstanding that from the point of 
view of a Court of law the contract has 
not been literally performed by the plaint- 
iff as regards the time-limit specified. 
This is merely an illustration of the 
general principle of disregarding the letter 
for the substance which Courts of equity 
apply, when, for instance, they decree 
specific performance with compensation 
for a non-essential deficiency in subject- 
matter. 

( 1 ) A. I. R. 1915 P.C. 83=40 Rom. 289=43 

I.A. 26(P.C.). 

(2) (.1868) 3 Ch. App. 61=16 W.R. 166=17 

L.T.422. 


But equity will not assist where there 
has been undue delay on the part of 
one party to the contract, and the 
other has given him reasonable notice 
that he must complete within a definite 
time.” 

Therefore, assuming that, on 27th 
August, 1919, there had been unnecessary 
delay on the part of the plaintiff which 
entitled the defendant to give him reason- 
able notice that he must complete within 
a definite time, the decision in this case 
depends entirely on whether in equity it 
can be considered that the defendant gave 
reasonable notice by his solicitors’ letter 
of the 27th August, 1919. It is impos- 
sible to lay down any general rule as to 
what period can be considered as reason- 
able. It must depend entirely upon the 
various circumstances which are present 
in each case as it arises. But apart from 
those considerations, it would appear to 
me that in any case four days would not 
be reasonable notice for the completion 
of a contract of this nature. 

No doubt, what actually was required 
to be done on the 27th August, 1919, was 
only the engrossment and stamping of 
the conveyance and handing over of the 
purchase-money, and it might be said all 
that could be done within the space of a 
few hours. But that is not the only con- 
sideration which must weigh with the 
Court. One has to consider whether, as 
a matter of fact, from the surrounding 
circumstances the defendant would be so 
prejudiced by further delay in the com- 
pletion of the contract that equity would 
not assist the plaintiff in getting it per- 
formed. 

Now, it cannot be said in this case that 
it would make very much difference to 
the defendant whether the contract was 
completed on Monday the 1st Septeniber, 
1919, or a few days later. Considering 
the extremely leisurely way in which 
both the parties had proceeded from the 
date of the contract, there was no reason 
why the defendant should be entitled to 
demand of the plaintiff that the matter 
should be completed within four days and 
that in default the contract should be con- 
sidered as broken. 

Therefore, there being no special 
circumstances in the case which would 
demand that the contract should be com- 
pleted on the 1st September, 1919, it ap- 
pears to me that that notice was rot 
reasonable and that it offended against the 
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g;eneral principles of equity which guide 
che Courts in dealing with a case of this 
description. 

I think, tfierefore, that the decision of 
the Court below was wrong and that 
the plaintiff was entitled to the assistance 
3 f l&e Court in obtaining specific per- 
formance of the contract. 

There.will be a decree, then, for the 
plaintiff to the effect that on his pay- 
ing the balance of the purchase price, 
the defendant should execute the con- 
veyance. 

The plaintiff to complete the sale 
within one week. 

The defendant to pay the costs ol the 
suit and oPthe appeal. 

Shah) J* concur. 

Appeal allowed. 
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Kajiji, J. 

Dinshaw J, Javery — Plaintiff 

V. 

Secretary of State for India — Defendant. 

O. C. J. Suit No. 3473 of 1919, decided 
on 4th November, 1921. 

Bombay Abkari Act (Bom. Act V of 
1878) t Ss. 6 and 7 — Public servants (non- 
covenanted) of Government in Excise 
Department — Appointed by Commissioner— 
Dismissal — Provisions of S. 7 must be 
strictly complied with. 

The plaintiff was employed as Acting Inspector 
in the Excise Department on a salary of Rs. 125 
per mensem. He was dismissed from the service 
by the Commissioner of Customs, after making a 
formal inquiry into certain charges of misconduct 
brought against him. Plaintiff filed a suit 
against the Secretary of State for India for 
wrongful dismissal, as the inquiry in respect of 
charges of misconduct against him was not con- 
ducted according to the regulations framed by 
Government for dismissal of the non-covenanted 
servants and therefore claimed Rs. 50,000 as 
damages for wrongful loss of service and injury 
to his reputation. 

Held : — that the plaintiff did not hold the 
appointment at the will and pleasure of the 
Government that the plaintiff was appointed in 
the Excise Department by the Commissioner of 
Customs under Section 6 of the Bombay Abkari 
Act, 1878, and not by the Government direct. 
Gould V. Stuart, (1896) A. C. 575 followed. 

The Legislature by statute has restricted the 
power of dismissal under Section 7 of 1878 and 
that provision must be strictly complied with 
before an officer is dismissed. (P. 18, C5. 1 , 2.) 


Taraporevalla and Setahad — for Plain- 
tiff. 

Desai and Bahadur] i — for the Crown. 

Kajiji. J-: — The plaintiff has filed this 
suit to recover Rs. 50,000 as damages for 
his wrongful dismissal from service. 

It appears that the plaintiff was em- 
ployed as an Acting Inspector in the 
Excise Department on a salary of Rs. 125 
a month and by an order dated the 13th. 
September, 1917 he was dismissed from 
service by Mr. Arthur, Commissioner of 
Customs, Salt, Opium and Abkari, Bom- 
bay. 

Two preliminary issues have been 
raised in the suit : (1) whether the plain- 
tiff held his appointment at the will and 
pleasure of the Crown, and (2) if so, 
whether the plaint discloses any cause of 
action ? 

From the cases cited at page 213 in 
the case of Jehangiy M. Cur set ji v. Secret 
tary of State (1) Mr. Justice Tyabji stated 
that in all those cases it was laid down 
that you cannot limit the power of the 
Crown to dismiss its officers at pleasure. 
It is conceded by Mr. Taraporevalla for 
the plaintiff that if the term of employ, 
ment of the plaintiff was at will and 
pleasure of the Crown then the Crown is 
entitled to dismiss the plaintiff without 
assigning any reason at all. But 
Mr. Justice Tyabji has qualified the above 
proposition to this extent that the power 
of the Crown to dismiss its public officers 
is necessarily limited by any statutory 
provision that may have been enacted for 
the benefit of such public servants, and it 
may not have application to such of the 
servants of Government as are not 
charged with functions, etc. Mr. Tara-* 
porevalla has argued that the plaintiff 
was employed under Section 6 ot Act V 
of 1878 and Section 6 enacts that: — 

‘‘ To aid the Collectors in carrying out 
the provisions of this Act, the Commis- 
sioners may, subject to such orders as 
may from time to time be passed by 
Government in this behalf, appoint 
such subordinate officers with such 
designation, and assign to them respec- 
tively such powers and duties under 


(1) (1903) 27 60m. 189«5 Bpm I, H. 
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this Act, as they deem fit.* 

Mr. Taraporevalla has urged that the 
appointments of subordinate officers in 
the Excise Department are regulated by 
Section 6 of the Act and that power has 
been delegated by the Government to the 
Commissioner and the Commissioner is 
the only person who can make the ap- 
pointments subject to the order limiting 
the number of subordinate officers who 
have to be appointed for the purpose of 
carrying out the provisions of Act V of 

1 1878. The appointment is not made by 
Government direct. 

From the record that has been shown 
to me I find that these appointments in 
the Excise Department are made under 
the signature of the Commissioner and 
I have no doubt in my mind that these 
appointments of officers in the Excise 
Department and of the plaintiff was made 
under Section 6 of Act V of 1878. Then 
Section 7 provides in what cases, under 
what circumstances, and after what 
enquiry, can any such officer be dismissed. 
Section 7 provides : — 

“ The Commissioners may at any 
time after enquiry, recorded in writing, 
fine, dismiss, suspend or reduce any sub- 
ordinate officer appointed, or any officer 
on whom any additional powers or duties 
have been conferred or imposed by them 
under the provisions of the last preceding 
section, for any breach of departmental 
rules or discipline, or for carelessness, 
unfitness, neglect of duty or other 
misconduct.’* 

Mr. Taraporevalla has urged that 
having regard to the provision of Sec- 
tion 7 of Act V of 1878, the Govern- 
ment’s powers of dismissal of one of its 
officers in the Excise Department have 
been fettered and restricted by statute and 
if that is so the rule laid down in the case 
of Gould V. Stuart (2) must apply. 

The Advocate- General on behalf of 
the Government has urged that Section 7 
only restricts the power of the Commis- 
sioner and does not restrict the power of 
the Government. But where Govern- 
ment has delegated the power of appoint- 
ment to other officers and if that power 
is restricted as to dismissal then it has to 
be considered whether the Legislature 
has restricted the power of dismissal or 
not. In my opinion Section 7 does res- 
|trict the power of the Commissioner for 

( 2 ) (1896/ A. c. 575«75 L. T, 110*65 L. J.' 
P. C. 82. 
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dismissal and therefore the employment 
of the plaintiff ceases to be at the 
pleasure and will of Government and the 
provisions of Section 7 of th® Act must 
be strictly complied with before such 
officer can be dismissed. The case of 
Gould V, Stuart is a case in point. 

Mr. Bahadurji says that the dismissal 
has to be confirmed by the Government. 
That, however, does not affect the merits 
of this case. The first order has to be 
passed by the Commissioner and it may 
be that a formal sanction or confirma,tion 
has to be obtained ; it is a mere formality 
that has to be gone into. 

In my opinion the Legislature by 
statute has restricted the power of dis- 
missal under Section 7 of Act V of 1878 
and that provision under Section 7 of the 
Act is made for the protection of officers 
employed in the Excise Department. 

Therefore, the preliminary issues, viz,^ 
(1) will be answered in the negative, (2) in 
the affirmative, and (3) is not necessary. 
Costs costs in the cause. 

Issues answered. 
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Macleod, C. J. and Shah, J. 

Shrinivas Lingo Nadgir — Plaintiff- 

Appellant. 

V. o • 

Secretary of State for India — Defendant- 
Respondent. 

Second Appeals Nos. 132, 157 and 159 
of 1918, decided on 16th September, 1921, 
from the decision of the District Judge, 
Dharwnr in Civil Suit No. 2 of 1913. 

Valan — Patilki and Kulkarniki Vatan-^Pos^ 
session of Jahagirdar, is not adverse to 
Vatandars until the latter is made aware of 
setting up of title by the former-^Office of 
Patilki and Kulkarniki cannot be acquired by 
adverse possession — Adverse possession. 

Assuming that the Nadgirs were entitled either 
by agreement or by custom to get back their 
Vaian lands on payment of Judi, time would 
not begin to run against them until they were 
made aware that the Jahagirdars were setting up 
a title to hold the Vatan lands in their own 
right, Nor is it easy to see how the Jahagirdars 
could acquire the ofi&ces of Patil and Kulkarni by 
adverse possession. 

The Vatan lands had not become the 
absolute property of the Jahagirdars 
considering the way of. in which they were 
treated both by Government its 
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assignees the Jahagirdars. 

[P. 24, C. 2; P. 25. C. 1.] 

Tyahji with K, H, — ^for Plaint- 

iff. . 

S. 5. Patkar — for Defendant No. 1. 

Coyajee with A, F. Desai — for Defend- 
ants.Nos. 3 to 7. 

D» S.Mandlik for B. K, Mehendalc — for 
Defendant No 13. 

Macleod) C. J. i — The village of 
Hebli was granted in Jaghiv to the three 
branches of the family. Laxinan Rao, 
plakitifF and defendants Nos. 12 and 13 
were the oldest members of the branches. 
The Nawab of Savanur granted the 
Jaghif in the year 1749. There were 
three Vatan offices in the village, viz^^ 
Kulkarni, Patil and Nadgir, of which the 
first two offices were allotted 80 Mays of 
land while the latter had 40 Mars of land. 
All the three Vatan were resumed by the 
Government for non-payment of the judi 
before 1723. Plaintiff’s family was 
granted the Vatan land and the offices, 
which were in existence prior to the 
•grant. The Vatan lands were entered in 
the Government record as Kamavishi^ 
But the Jahagirdafs omitted the designa. 
tioft of Kamavishi in their own books. 

The Collector in 1906 held and this 
decision was affirmed by the Government 
in 1908 — under Bombay Hereditary 
Offices Act, 1874, that the Nadgir defend- 
ants were entitled to offices of the Patil 
and Kulkarni and to the lands attached 
to the offices. The Collector further held 
that the emoluments should be recovered 
from the Jahagirdats. In 1913 the 
Government levied a sum of Rs. 969 from 
the Jakagirdats for payment to the Nad- 
gir defendants. 

yhe plaintiff, a member of the Jahagir- 
day family, filed the present suit to 
recover back the sum of Rs. 969, and for 
a declaration that the plaintiff and defend- 
ants Nos. 12 and 13 should be declared 
Vutanday Patils and Kulkarnis by virtue 
of the grant of 1748, and in the alterna- 
tive by reason of their long and exclusive 
possession and enjoyment of the offices 
until 1908; that Vatan Register of Hebli 
as framed should be cancelled after declar. 
ingthat the 120 Mars entered in the Vatan 
Register were not Vatan property and not 
liable to contribution 

The Secretary of State for India (de- 
fendant No. 1) contended inter alia thdX 
the suit was barred by Section 4 (a) of 


Bombay Revenue Jurisdiction Act, 1876, 
by Section 25 of the Bombay Hereditary 
Offices Act, 1874, and by limitation as the 
plaintiff sought to rely on the order of 
the Collector of the 28th November, 1906. 
Defendant 4 on behalf of Nadgirs gene- 
rally supported defendant No. 1. [After 
setting out the pleas as indicated above 
his Lordship continued:] Exhibit 471 is 
a memorandum, dated the 12th November, 
1864, written by Col. Etheridge as Aliena- 
tion Settlement Officer S, D. in reply to 
the Revenue Commissioner’s endorse- 
ment of the 6th September. That docu- 
ment is not forthcoming but it would 
seem as if an inquiry had been made 
regarding certain lands which are set out 
in the memo. Items 16 and 17 are the 
120 Mars now in suit. The memo. para. 4 
says ; — 

“ These items were all settled to be 
Kadim in 1862 by Major Etheridge upon 
the evidence then forthcoming which, 
although defective, was the best procur- 
able. There was no evidence available 
from the Peshwai records. It is remark- 
ed, however, that the land rolls, referred 
to in the para, preceding, show that the 
Heblikars at the date of the acquisition 
of the village did not receive the items 
15, 16 and 17 occupying 200 Mars as bona 
fide Khalsat but as Kamavishi, though, as 
it appears from an order, dated 1792 from 
P. R. Patwardhan a competent authority 
to Trimbakrao Anna, the Subedar of 
Dharwar Taluka, that the Kamavishi 
management at that date still remained 
as before and as there is nothing to show 
that any subsequent period even up to 
the present time had been altered with the 
exception of 7i Mars 13 highas which, at 
sometime unknown, had reverted to the 
Nadgirs, it m^y be allowed that the 
Kamavishi management of the remaining 
92J Mars and 6 highas has assumed a per^ 
manency of tenancy which cannot be 
justly interfered with.” 

Major Etheridge then recommended 
that 7j Mars and 3 highas should be made 
amenable to settlement as held from 
Government when the orders for the 
settlement of alienated villages should be 
authorised. The remainder. Major 
Etheridge thought, should belong to the 
Heblikars. 

With regard to this document the 
learned Judge remarks : — 

"Exhibit 471 embodies the decision of 
the Infwn Commissioner referred to ia 
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issue 10. The decision is in the form of a re- 
commendation to Government. The decision is 
one under Bombay Act XI of 1852 ; although 
Col. Etheridge signed as Alienation Settlement 
Officer, Col. Etheridge was both Inam Com- 
missioner under Act XI of 1852 and Alienation 
Settlement Officer. The inquiry made under the 
Act in question related to claims against Govern- 
ment on account of Inam and other estates 
wholly or partly exempt from the payment of 
land revenue It is hardly necessary to observe 
that the Act applied to the Watan lands of village 
officers and servants (See Schedule B, rules V . 

, Unfortunately it is necessary to observe 
that, by the 5th proviso to Rule VIII, to 
adjudicate on Vatans such as those in 
suit was expressly excepted from the 
powers of the Inam Commissioners, and 
that is probably the reason why Major 
Etheridge signed Exhibit 471 as Aliena- 
tion Settlement Officer, making recom- 
mendations for the guidance of the 
Revenue Commissioner instead of record- 
ing a decision as Inam Commissioner of 
Exhibit 312 which is the decision of the 
Inam Commissioner that the village of 
Hebli was Saramjam and not Sarva Inam. 
Admitting that the advice of Major 
Etheridge was acted upon and that only 

Mays and 3 highas were entered as 
amenable to settlement, the question 
arises, not only whether Government was 
right in reversing that decision on the 
advice of their Revenue Officers in 1903, 
but also whether Government had the 
power to do so. 

The learned Judge considered that 
advice was based on an erroneous view of 
the effect of a judgment of the High 
Court in Civil Suit No. 83 of 1868, Apn. 
No. 3 of 1876, Ratnchandrarao Raghunath 
V. Bhisto Shankar Nadgir (1). He then 
says : “ Upon issue 10 my finding is that 
the decision of Government upon Exhibit 
471 is final.*' But the issue was whether 
the decision of the Inam Commissioner 
and Alienation Settlement Officer was 
final. “ As far as I can gather from the 
evidence, that decision was passed not 
earlier than 1865 and was the only deci- 
sion in the m.atter arrived at by Govern- 
ment under Act XI of 1852.** 

It will now be advisable to turn 
to the proceedings of the Revenue 
Authorities which culminated in the 
final order of 1908 so as to as- 
certain what view was taken by the 
High Court decision in R. A. 3 of 
1876, and then I shall consider that deci- 
T- il) (1877) P. J. 47, 


sion so as to be able to form an opinion 
whether that view was correct. In 1875, 
after the passing of the Vatan Act of 
1874, the Nadgirs presented a •petition to 
the District Deputy Collector asking that 
a Register of the Patilki and Kulkarniki 
Vatan might be prepared. That officer 
Mr. Anding gave his decision on the 10th 
July, 1884 (Exhibit 327). He said; 

“The Jahas'irdars claim the Patil's and 
Kulkarni’s haks because they say there is 
no Kadim Vatan for these offices, that the 
people now claiming cannot show enjoy- 
ment of office in their families and that 
they have carried on the duties through 
Karkoons employed by themselves. The 
Nadgirs on the other hand say that they 
have and hold Kadim Vatan for the 
Patil and Kulkarniship. The points for 
consideration are: — 

(1) Has there been a Kadim Vatan for 
the Patilki and Kulkarniki office ? 

(2) Have the individuals now claiming 
as patils and Kulkarnis enjoyed the offices 
claimed in their families ? 

The Nadgirs do not produce Sanads or 
other deeds of grant to show when they 
received the Vatan claimed, but from the 
papers recorded in the case it appears 
that on account of the Nadgirs* Patilki 
and Kulkirnlki of Hebli there was a 
grant of 200 Mars of land, that of this 
7J Mars are still held for Patilki and 
Kulkarniki and that the rest of the land 
is with the Jahagirdars in Kamavishi 
because the Vatandars did not pay up the 
judi due to the Inamdars as Mamool^ etc., 
etc. 

From the papers recorded it seems to 
me that the Jahagirdars have conducted 
the duties of the Patil and Kulkarnis* 
offices for a long time through Karkodns 
in their pay. 

For all these reasons I decide that the 
claims of the Jahagirdars and' of the 
Nadgir claimants are both inadmissible 
and that the Patilki and Kulkarniki of 
Hebli are both Amani. The nominations 
to office should in future be made by 
Government and the Potagi should be 
paid by the Jahagirdars from the revenue 
derived from the Vatan land in their 
possession.*’ 

The Collector’s decision (Exhibit 326) 
was not recorded until the 14th Febru- 
ary, 1890. He agreeff with Mr. Anding 
that the two offices should be treated as 
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Atnani or stipendiary, but he did not 
think it would be just or equitable to 
deprive the Jahagirdars R.\together of their 
right of nomination. The parties con- 
cerned should be left to establish inter se 
their respective rights in a Court of law. 
Until they did so, no right of nomination 
should be allowed to their party. 

On the 31st October, 1890, the com 
missioner S. D. (Exhibit 325) forwarded 
the papers to Government suggesting 
that they should revise the order of the 
Collector as it was the duty of the Col- 
lecfor, under Section 25 of the Vatan 
Act, to determine the custom of the 
Vatan as to service and what persons 
should be recognized as representative 
Vatandars for the purpose of the Act and 
to register their names. 

The Commissioner pointed out that 
there was a Patil and Kulkarni Vatan 
held at one time by the Nadgir family, 
consisting of 200 Mars which, with the 
exception of 7i Mars 3 high%s^ had passed 
into the possession of the Hebli Inamdars 
and was entered as Kamavishi. The 
Nadgirs made several attempts to re- 
gain possession of portion of the estate 
but^ ineffectually until Bhisto Shankar 
obtained, by suit, restoration of 22 Mars 
from the heirs of Ramchandra Raghu- 
nath the decision being confirmed by the 
High Court in R. A. 3 of 1876. Their 
judgment made it superfluous to cite the 
numerous documents put in in the course 
of many years’ correspondence between 
the applicants, the Commissioner’s Office, 
and that of the Alienation Department 
which were held to be equally worthless. 

As the judgment turned chiefly on the 
interpretation of the term Kamavishi it 
mieht be held to apply for the purposes 
of the then inquiry to the whole of the 
Vatan which was entered under that 
heading and it went against the conten- 
tions of the Inamdars that the Vatan had 
passed absolutely into their possession. 

The Commissioner, therefore, advised 
that the Collector should be directed to 
hold a fresh inquiry and to pass an order 
on the evidence that might be produced 
before him according to law. Annexed 
to that letter, was the precis of 38 docu- 
ments produced by the Nadgirs and 
23, produced by the Jahagirdars in sup- 
port of their respective claims. Exhibit 
384 is a Government Resolution of the 
22nd November, 1890 that the orders 


passed should be reversed and the Col- 
lector should be directed to hold fresh 
proceedings. 

The Collector’s decision dated the 30th 
August, 1893 is Exhibit 323, After set- 
ting out the issues for decision No. (1) 
what is the custom of service ? No. (2) 
who are the representative Vatandars ? 
the Collector proceeds : 

“ Before addressing myself to decide 
these issues I must dispose of the pre- 
liminary issue, ‘ are the Nadgirs or the 
Jahagirdars^ Vatandars ? * This question 
I am not competent to decide. I refer 
the parties to a Civil Court for its ad- 
judication. No doubt the High Court’s 
interlocutory decree (in a suit between 
one families alone of the Nadgirs and one 
family alone of the Jahagirdars) alluded to 
above, shows conclusively that the Nad- 
gir family are Vatandats The decision 
raises a strong presumption that the 
Jahagirdars as a whole are non-Vatan^ 
dars. But then I cannot leave the 
questions for the determination of the 
Civil Court. 

Then he recorded that the offices of 
Patil and Kulkarni formed part of one 
and the same Vatan, and as the village 
was a large one, four officiators were 
required. 

Nothing further appears to have been 
done until the 13th August, 1904, when 
the Commissioner S. D. wrote (Exhibit 
321) to the Collector; “ I have the 
honour to request that you will kindly 
hold proceedings on the hypothesis that 
neither side will have recourse to the 
Civil Court and submit the case with your 
opinion as to whether either of the two 
parties is entitled to the Vatan (includ- 
ing lands and right of service) and if so 
which.” 

The Collector referred the question to 
the District Deputy Collector for disposal 
and that officer on the 30th June, 1905 
(Exhibit 319) sent to the Collector the 
proceedings he had held in the matter 
with a memorandum (Exhibit 320) which 
would serve as a report. 

Mr. Moghe’s opinion was that the 
Nadgirs, and not Jahagirdars, had the 
Vatan rights of service. In G. R. No, 
1532 of 8th March, 1900 Government 
had accepted the opinion of the 
Commissioner S. D. that the decision 
of the High Court with regard to 22 
Mars should be respected and so Govern*. 
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ment on the basis of that decision might 
be asked to'modify their orders passed on 
the recommendation of the Alienation 
Settlement Officer’s letter of the 13th 
November, 1864, and to direct that the 
whole of the 200 Mars should be recogniz 
ed as Kadim. If that was done 80 Mars 
for Patil Vatan and 40 Mars for Kulkarni 
Vatan would be available for service. 
The Alienation Settlement Officer’s letter 
alluded to was based on the Sanad pro- 
duced by the Jakagirdars but that docu- 
ment had been found unreliable by the 
High Court. 

As the High Court had held that the 
Jahagifdars had realised all their arrears 
of judi due on the 22 Mars while in their 
possession and that the Nadgirs were 
entitled to recover the land without pay- 
ment, he suggested that the remaining 
Mars should be resumed by Government 
and regranted to the ousted family of 

Nadgirs. . 

The memorandum makes it clear that 
although, the Collector in 1893 said he 
was not competent to decide who were 
the Vatan days, he had recorded two 
notes which do not appear in Exhibit 323. 

In the first he found that in his opinion 
the Nadgirs alone were Vaiandars, Both 
divisions of the family should serve in 
future contemporaneously, if they were 
held to be ; the heads of fami- 

lies alone to serve inter se in turns. If 
the Jakagirdars were held to be Vatandars 
it would appear that the custom was for 
them to serve by deputy. In the other 
note he set out who would be the heads 

of the families according as the Nadgirs 
or the Jahagird'^rs were held to be Vatan- 

On Mr. Moghe’s report the Collector 
passed an order on the 28th November, 
1906, Exhibit 316. It is headed ‘ Proceed- 
Ibgs held by the Collector of Dharwar 
for the formation of Hakdar Patraks of 
the Patilki (both revenue and police) and 
Kulkarni office Vatan of Kasba Hebli 
under Bombay Act III of 1874.’ The 
order with regard to representative 
Vatandars as decided by Mr. Moghe, as 
entered in the two Vatan Registers, was 
admitted to be correct and directions 
were given as to how the services were 
to be taken. 

On the 17th July, 1907, the Commis- 
sioner S. D. recorded his decision on 
appeal, Exhibit 315, The pointsTor deci- 
Sion were (1) whether there was a Vatan 
atill existing, (2) ,if so, who were the 


Vatandars, the Jakagirdars or the Nad- 
girs. The Commissioner found that 
there was originally a Vatan in the 
Nadgir family and that Vatan had never 
been conferred on the Jahagirdaf s. 
Accordingly he confirmed the Collector’s 
decision in determining members of" the 
Nadgir family to be representative 
Vaiandar. But the entry of only much 
of the Vatan land in the register as was 
thought necessary for the emolument of 
the officiators was altered and the whole 
of the Vatan lands was directed to be 
entered in the register as such, although 
it would not be necessary to take steps 
to recover for the Vatan from the Jahagir- 
days in possession any more than was 
required for the emolument of the officia- 
tors. 

On the 4th June, 1908, the Jakagirdars 
petitioned Government that the order 
of the Collector, confirmed on appeal by 
the Commissioner S. D. might be can- 
celled. It was answered by G. R. 10129 
of the 7th October, 1908 (Exhibit 318). 

Government were of opinion (1) that, 
the Collector could determine whether a 
particular individual was a Vatandar or 
not, where a finding on that point 
necessary for finally deciding upon the 
right to officiate. His finding, however, 
was open to be revised and set aside by 
the Civil Courts ; (2) that it was not a 
case in which the Collector could take 
action under Section 6 of the Vatan Act; 
(3) that the Collector’s decision deter- 
mining members of the Nadgir family to 
be representative Vatandars should be 
accepted. ThQ Jakagirdars, if so advised, 
could file a suit in the Civil Court ; (4) 
that the Commissioner’s order that the 
whole of the Patilki and Kulkarniki 
Vatan lands shown in the Alienation 
Settlement Officer’s letter of the 9th June, 
1864, should be entered as such in the 
Vatan Register and that so much as 
was required for the emolument of the 
officiator should be recovered from the 
Jakagirdars in possession, should be up- 
held. 

The learned Judge says that the Vatan 
Register was prepared in 1903, and 
refers to Exhibit 297 which is a copy of 
the Vatan Register kept in the Mamlat- 
dar^s Office. There is a note at the boU 
tom as follows; 

<‘The Vatan Register was framed by 
the Collector on 28th Novenaber, 1906, 
and was upheld by the Commissioner in 
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appeal on 17th July, 1907.** 

It is signed by the Mamlatdar and the 
date is 8th June, 1908. Apparently the 
Judge muat have taken the date on which 
the Mamlatdar made his note as the date 
on which the Vaian Register was prepar- 
ed, but this is an obvious error. It was 
not until the 12th April, 1913, that a 
contribittion was levied against the Jaha- 
givdars at the rate of Rs. 1-9 0 per Mar. 
The Judge concludes, 

** I think these executive orders were 
passed under a complete misapprehension 
of the effect of the decision of the High 
Court reported in P. J. 1877, p. 47 and 
generally in ignorance ot the legal position 
as it stood in 1884 when the inquiry was 
started. By that time the Nadgirs had 
been ousted by adverse possession from 
both the lands in the possession of the 
Jahagirdars and the offices of Kulkarni 
and Revenue Patil. As regards the effect 
of the Inam Commissioner’s recommenda- 
tion made in 1864 and recorded in Exhi- 
bit 471, I have come to a different conclu- 
sion from their Lordships because the 
evidence before me is more ample and 
proves that the Governor-in-Council upon 
tlmt decision adjudicated upon the rights 
of the Jahagirdars and the Nadgirs 5^ 
and that the Inam Commissioner's in- 
quiry was carried on with the full know- 
ledge of the Nadgirs and after giving 
them every opportunity of leading evi- 
dence and putting forward their claims.*’ 

I am now in a position to deal with the 
proceedings in Suit No, 83 of 1868 and 
R. A. No. 3 of 1876. The plaintiff Nad- 
gir claimed that 22 Mats appertained to 
his Vatan in the village of Hebli of which 
3i Mars were in his possession the re- 
maining 18i being held in trust by the 
defendants Jahagirdars since 1832. The 
defendants replied that they were in 
possession of the land ever since the 
grant of the village in Jahgir to their 
ancestors. 

The issues and the answers thereto 
were : — 

I (1) Is the land in dispute part of the 
\Vatan property of the plaintiff? Answer 
I — yes. 

(2) Is it held in trust by the defend, 
ants ? Answer — yes. 

(3) Has the suit been properly valued ? 
Answer — yes. 

(4) Is the claim barred by lapse of 
time ? AnsAyer — Ng. 


The trial Judge said on issues I and 2 : 

“The fact, that the plaintiff is the 
Vatandar Nadgir Patil and Kulkarni of 
Hebli, is not denied by the defendants. 
From the documents (numbered) it is 
conclusively proved that the land In 
dispute is Vatan judi land belonging to the 
plaintiff, that in consequence either of the 
plaintiff’s minority or his inability to pay 
the judi due thereon it was taken charge 
of by the defendants or their ancestors 
for temporary management about 1832 
and that the plaintiff is entitled to claim 
restoration.” 

It does not appear as if the defendant 
in the trial Court placed any reliance on 
Major Etheridge’s recommendation of 
1864. 

In the judgment of the High Court on 
appeal the defendants’ case is stated as 
being that the village was granted to their 
family in Jahgir in 1748 and that the 
Vaian of the Patil had previously been 
confiscated by the then Government, 
that the land so confiscated was included 
in the grant and had ever since been 
in the enjoyment of the defendants* 
family. 

It being admitted by the plaintiff that 
the defendants were Jahagifdars and it 
being admitted by the defendants that the 
land in dispute originally formed the 
Vatan of the plaintiff’s family and it being 
agreed between the parties that the land 
was in possession of the defendants 
because the plaintiff or his ancestors failed 
to pay the judi^ the point in dispute was 
whether the plaintiff’s rights had become 
absolutely forfeited or whether he could 
still re-assert these rights on certain 
conditions. 

Very little reliance could be placed on 
the greater portions of the documentary 
evidence produced, but the plaintiffs case 
really rested upon two grounds : first, 
that the land in dispute had, ever since it 
had been in the defendant’s possession, 
been entered in their account as ‘ Kama- 
vishi ’ a term said to indicate temporary 
or provisional arrangement, and, second- 
ly, that the late defendant Ramachandra, 
the natural father and adoptive uncle, 
had made certain admissions amounting 
to a recognition of Ihe plaintiff’s right. 
With regard to the Sanad of 1748 of which 
only a copy was produced, the judgment 
says : 

“ The Sanad appears to us to be of 
pp r^al yalpe. It is ipost probably 
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forgery. If it be genuine it does not 
really dispose of the question in dispute. 
The word translated * confiscated * is 

* jupti * or * zupH * which may mean tem- 
porarily attached and not absolutely 
confiscated/’ 

What purports to be the original has 
now been produced by the Jahagirdar 
plaintiffs, *but their case is no lurther ad- 
vanced thereby than it was when the copy 
was produced more than forty years ago. 

Then, after various other documents 
are considered, the judgment says: — 

The most that can be said is that 
the plaintiffs documents appear to be 
worth as much as those of the delendants. 
If reliance is to be placed upon 
them the conclusion to be arrived at is 
that between 1748, when the village is 
alleged to have been granted to the defen- 
dants* family and the year the land 
in dispute was some time in the posses- 
sion of the Patils, but that at any irate 
whenever it was in the possession of the 
JahagirdarSf it was entered in the village 
accounts as * Kamavishi,’ etc. It seems 
very clear that land entered as 

* Kamavishi,’ is land which for soma 
reason or other had come under the 
management of government or its assignee, 
for the purpose of collecting revenue 
but which has not been incorporated with 
the Khalsat land which is the absolute 
property of Government or its assignee. 
So long as such land continues to be 
entered in the accounts as ‘ Kamavishi ’ 
and to be distinguished from ‘Khalsat* 
the inference tairly arises that some 
reservation of the rights of the former 
holders of the land must have been 
intended.” 

Then various other documents are 
dealt with, which appeared to support ttie 
plaintiff’s case, including Exhibit 152, a 
Statement made by the defendants’ agent 
before the Inam Commissioner in 1855 
to the effect that the land in dispute was 
entered as ‘ Kamavishi ' though it was 
managed like Khalsat. On this the 
judgment says : — 

“ The Inam Commissioner in his report, 
Exhibit 3367 entered the land ac- 
cordingly, not under the head of alienated 
land but as land of which the proceeds 
formed part of the Jahagirdar' s income. 
This entry no doubt correctly described 
the existing state of facts and it is not 
;lear th^t the Inan; Corr^missiocier 


arrived at the conclusion that the land 
was absolutely the property of the Jaha^ 
gif days. But even if such were his con- 
clusions, the plaintiff is not h^und by a 
decision made in an inquiry to which he 
was not a party and the object of which 
was simply to settle the respective rights 
of the Government and the Jahagirdars," 

Evidently here the decision 1856 is 
referred to and not the recommendation 
of the Alienation Settlement Officer in 
1864. Though that document was exhi- 
bited it does not appear that any reliance 
was placed upon it or that the Court came 
to any conclusion as to ' its binding 
character as the learned Judge seems to 
think. If it was conclusive, it is difficult 
to imagine that the Court would have 
ignored it. 

In those days the proceedings of the 
Inam Commissioner would be far more 
familiar to the Courts than they are now, 
and the proper inference to draw, in my 
opinion, is that it was realised that 
Major Etheridge’s recommendation in 
Exhibit 471 had no bearing whatever to 
help the defendants’ case, while it would 
seem very unsafe to suggest that the 
Court in this case has better materials 
before it on which it can come to a better 
conclusion as to its effect on the question 
at issue. 

No doubt we are concerned in this case 
with the remaining 90 and odd Mars^ 
but the entries in the village accounts 
showed that all the 200 Mars were 
entered as ‘Kamavishi,’ and therefore 
everything that was said by the Court in 
R. A. 3 of 1876 13 applicable to the land 
in this case. But the learned Judge has 
held that before the Revenue officers 
began their inquiry in 1884 the JahagJr^ 
dars had acquired a title by their adverse 
possession not only to the Patilki and 
Kulkarniki Vatan but also to the offices 
of the Kulkarni and Revenue Patil, since, 
whatever the High Court may have 
held as to the suit land in the suit of 
1868, the Jakagirdars in 1868 left off 
entering the Vatan land as ‘ Kamavishi/ 

But assuming that the Nadgirs were 
entitled either by agreement or by cus- 
tom to get back their Vatan lands on 
payment of judi^ time would not begin 
to run against them until they were 
m ida aware that the Jakagirdars were 
setting up a title to hold the Vatan 
Is^nds ii; their own ri^ht land there is no 
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aviSence that the Naclgirs were aware of 
any alteration in the method of keeping 
the village accounts. Nor is it easy to 
see how the Jahagifdars could acquire 
the offices of Patil and Kulkarni by 
adverse possession. In any event the 
learned Judge has omitted to notice that 
the Nadgirs in 1875, petitioned the 
District Deputy Collector to prepare the 
Vatan Register of Hcbli (see Exhibit 
315) and to admit their rights to serve as 
Patils and Kulkarnis although no pro- 
ceedings were held on that petition until 
1884<i 

On the other hand it would appear as 
if the plaintiff's suit, except as regards 
the claim to recover the money paid to 
the defendant No. 1, was barred by limi- 
tation as the plaint was filed on the 16th 
July, 1913 and the Collector's order was 
passed on the 28th November, 1906 and 
the Vatan Register was framed on the 
same day. I have already pointed out 
that the learned Judge was in error in 
thinking that it was framed in 1908. 

As the plaintifFcannot, therefore, now 
impugn the order passed in 1906 the 
contribution, levied in 1913 in conse- 
quence of that order, cannot be recovered. 
It may be noted that the plaint refers to 
the Commissioner’s order of 1907 and not 
to the Collector’s order of 1906 while the 
‘suit is filed just within six years of the 
Commissioner’s order. 

In my opinion the decision of the learn- 
ed District Judge must be reversed. It 
was based on a wrong conclusion as to 
the binding effect of Major Etheridge’s 
recommendations in 1864, and a wrong 
appreciation of the facts on which he 
found that the Jahagirdars had acquired a 
title to the lands and the offices by 
adverse possession. 

'fhe Appeal No. 132 of 1918, must be 
allowed and Appeals No. 157 and 159 of 
1918, dismissed. The result will be that 
the plaintiff’s suit is dismissed with costs 
in both Courts. One set of costs to defen- 
dant No. 1 and one to the other defen- 
dants Nos. 2 to 7. Defendant No. 13 
must pay the costs of his appeal. 

Shah> J* I agree. 

Decree reversed. 


A. L R. 1922 Bombay 25. 

Shah and Pratt, Jj. 

Chihko Bh%gwant Nadgir — Appellant 

V. 

Shidnatk Moriand — Respondent. 


L. P, Appeal No. 24 of 1921, decided 
on 25th November, 1921, from a decision 
of Macleod, C. J„ in S. A. No. 40 of 1917, 
reported in A. I. R. 1922 Bom. 250. 

Land Revenue Code (Bombay Act V of 1879)^ 
S. S3--^Origin of tenancy though old, traceable 
— Section does not apj^ly. 

The provisions of Section 83 of the Bombay 
Land Revenue Code, 1879, do not apply to a 
tenancy though very old when its commence- 
ment can be traced to a specified year. 

[P. 25. C. 1.3 

K» H. Ktlhar—iot Appellant. 

Nilkanth Aimaram — for Respondent. 

Shah> J* : — This is an appeal under the 
Letters Patent from the judgment of the 
learned Chief Justice allowing the plaint- 
iffs’ claim for a declaration that the 
defendants were their annuil tenants. It 
is not necessary to set forth the previous 
history of this case. It is enough to point 
out that in November 1919, the case was 
remanded for the purpose of determining 
the nature of the defendants* tenancy, as 
to which the plaintiffs had sought a 
declaration. 

Both the lower Courts found that the 
tenancy commenced after the gift by the 
original owners in favour of the ancestors 
of the plaintiffs ’ predecessor-in-title. 
They applied the provisions of Section 83 
of the Bombay Land Revenue Code and 
presumed that the tenancy was per- 
manent, mainly relying on the obser- 
vations in Ramch%ndra Narayan Mantri v. 
Anant (1). 

When the second appeal came on far 
hearing, it was held that Section 83 of the 
Bombay Land Revenue Code did not 
apply as the commencement of the ten- 
ancy was traced, and that it could not be 
said, as required by Section 83, that by 
reason of the antiquity of the tenancy no 
satisfactory evidence of its commence- 
ment was forthcoming, having regard to 
the finding that the tenancy commenced 
after the gift in favour of the ancestors of 
the plaintiffs* predecessor-in-title in 1805. 

The defendants, who have appealed 
from this judgment, have contended that 
Section 83 does apply to this case. Though 
the learned pleader has questioned the 
finding of fact that the gift in favour of 
Shantachary’s ancestor was in 1805, and 
that the tenancy of th$ defendants com- 
menced thereafter, I do not think that 
that contention could be allowed. Both 
the lower Courts have found that as a 
fact, and it is not shown, nor is it sug- 

U) (1893) 18 Bom. 433. 
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gested in the memorandum of appeal, that 
that finding is not supported by the evi- 
dence in the case. 

For the purpose of the main argument, 
therefore, it must be accepted as a fact 
that the tenancy commenced in or after 
1805. It is quite true, as found by the 
lower Courts, that thereafter the defend, 
ants have been in possession of the land 
on payment of a fixed sum of Rs. 8 either 
by way of assessment or rent. It is not 
possible, however, to apply the provisions 
of Section 83 of the Bombay Land 
Revenue Code, as the commencement of 
the tenancy is traced. 

It seems to me that the view taken by 
the learned Chief Justice on this point is 
right, and the observations in Ramachandra 
V. Anant (1), must be taken to have been 
made with reference to the facts of that 
particular case, and cannot be so read as 
practically to modify the terms of the 
section. 

In view, however, of the observations 
of the lower Courts in their judgments we 
adjourned the hearing of the appeal on 
the last occasion to have certain neces- 
sary documents translated in order to see 
whether apart from Section 83 there was 
anything in the case to show that the 
tenancy in favour of the defendants was 
of a permanent character. Having regard 
to the length of time for which they had 
been in possession on payment of a fixed 
sum, it seemed to us necessary in the 
fflterests of justice to see whether the 
plea of permanent tenancy might be 
otherwise made out. It must be said, 
however, with reference to this aspect of 
the case, that no such point was taken 
either before the learned Chief Justice 
when the second appeal was heard, nor 
is it taken in the memorandum of appeal 
now. 

After having read the documents I am 
unable to hold that there is any real basis 
for the inference that the tenancy was of 
a permanent nature. Exhibit 76 is the 
most important document on this point. 
It has been read and discussed before us. 
I am satisfied that there is nothing in that 
document to support the inference that 
the tenancy was of a permanent nature. 
On the contrary it seems to me from the 
letter, the date of which cannot be as- 
certained, that Shantacharya, who was 
the father of the plaintifif's vendor, wrote 
to one of the defendants, representing 
the tenants, that it was not fair on his 


part merely to offer the assessment, but 
that he should hand over the land to him 
(Shantacharya), particularly when he or 
his ancestors had helped Shantacharya’s 
ancestors in retaining the benefit of the 
gift which the other members of the 
Nadgir family had made in favour of 
Shantachary*s ancestors. The letter, as 
I read it, shows that Shantacharya then 
appealed to the Nadgir tenant that it was 
proper for him to hand over possession of 
the land to him. This position becomes 
intelligible on the footing that the Nad. 
girs were not the permanent tenants of 
Shantacharya and that they were liable to 
restore possession to him. 

On a consideration of this letter and 
other documents, to which we have been 
referred, I am satisfied that there is no 
sufficient basis for inferring that the 
defendants are permanent tenants. 
I would, therefore, dismiss the appeal 
with costs. 

Pratt» J* : — I agree with the construe- 
tion put upon Section 83 of the Bombay 
Land Revenue Code in the judgment of 
the learned Chief Justice and that the pre- 
sumption under that section is not avail- 
able to the tenants in this case. I agree 
also that the further documents which we 
have had translated for the purposes of 
this appeal do not disclose evidence that 
the tenancy was, as a matter of fact, a 
permanent tenancy. Shantacharya’s 
letter. Exhibit 76, shows that he origin- 
ally derived title to the land in suit from 
the ancestors of the present defendants. 
Shantacharya’s title was attacked by one 
Ittaji Subappa, and the defendants’ 
ancestors assisted Shantacharya in repel- 
ling that attack by suit. 

The defendant’s case is that as a 
reward for that assistance they were 
granted the tenancy of the land in suit. 
That is probably true. But the letter 
Exhibit 76 does not show that that ten- 
ancy was a permanent tenancy. Per 
contra in that letter Shantacharya seems 
to be protesting against defendants retain- 
ing the tenancy. 

However they did remain in possession 
as tenants ; and the further documents, 
the rent receipt in 1899, Exhibit 79 
and the notice, Exhibit 28, in 1901, 
go no further than to establish, what 
is in fact admitted, that the defend- 
ants had, as a matter of fact, paid 
rent at an unvarying rate of Rs. 8 per 



anifum ever since they got their tenancy. 
But it cannot be inferred from that that 
the tenancy is not annual. Therefore I 
agree that this appeal should be dismis- 
sed with cosf^. A ppeal dismissed. 
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MacLeod, C. J. and Shah, J. 

Ekoha Parashtam and others — Defendants- 
Appellants. v. 

* Kashivam Totaram — Plaintiffs- Respon- 

dents. 

Second Appeal No. 153 of 1921, 
decided on 28th November, 1921, from a 
decision of Asst. Judge, Khandesh in 
Appeal No. 586 of 1918. 

Hindu Law — Succession — Preferential heir 
— Consanguine brother preferred to uterine 
brother — The word ** Sodara ” used in the 
Mitakshara, does not mean uterine brothers. 

Hindu Law contemplated generally no com- 
petition between consanguine and uterine bro- 
thers, though it propounds settlement of rights 
between full and consanguine brothers. Under 
the Hindu Law a consanguine brother is entitled 
to. succeed in preference to a uterine brother. 
The word * Sodara ’ used in the Mitaksbara is not 
indicative of the brothers born of the same 
mother, but of different fathers. In the Mitak- 
shara/»Chapter II, Section IV, paragraphs 5 and 
6 (Stokes’ Hindu Law Book, page 445) where the 
subject of the brothers' right to inheritance is 
dealt with, nothing beyond the difference between 
brothers of the whole blood and brothers of the 
half blood is indicated. The brothers there 
referred to are all sons of the same father. 

For the purpose of inheritance sons of the 
same father or brothers; and there is a distinction 
made between sons by diffeient mothers. But 
the sons of the same mother by different fathers 
though born of the same womb belong to a 
different family and as such are entirely outside 
the category of the class of heirs under the head- 
ing of '* brothers ” 

Coyajee and V, B. Virhar^ {for 
P, NijsuYe)—{or Appellants. 

Patwardhan with D. C. Virhar — for 
Respondent No. 4. 

Shahi J* : — In this appeal we are con- 
cerned with the property of Jairam. He 
was the son of Ramji by his first wife 
Sadi, Ramji re-marritd and had a son 
Totaram by his second wife who also 
was named Sadi. Totaram is the plaint- 
iff and claims the property of Jairam 
as his heir. The first wife of Ramji was 
divorced by him and she re-married one 
Parsharam ; she had two sons by her 
second husband. The defendant No. I 
is one of these sons and the other de- 
fendants are the sons of the other son. 
They claim the property of Jairam as 


representing the brothers of Jairam born 
of the same mother. It seems to me 
clear on these facts that according to 
Hindu law the sons of Parashram belong 
to a different gotra altogether, and can 
have no claim as brothers to the property 
of Jairam, in preference to the claim of 
the plaintiff, who is admittedly the half 
brother of Jairam. 

The lower Courts have rightly dis- 
allowed their contention. Before us a 
feeble attempt has been made to suggest! 
that the word (sodara) used in the 
Mitakshara is indicative of the brothers 
born of the same mother, though not the 
same father, I do not think that in the 
Mitakshara, Chapter II, Section IV, 
paragraphs 5 and 6 (Stokes* Hindu Law 
Books, page 445) where the subject of 
the brother's right to inheritance is dealt 
with, anything beyond the difference 
between brothers of the whole blood and 
brothers of the half blood is indicated. The 
brothers there referred to are all sons 
of the same father. 

The contention of the appellants seems 
to me to be opposed to the basic principles 
of Hindu Law as to inheritance, and 
there is no provision in the Mitakshara 
or elsewhere for treating the sons, born 
of the same mother after her re-marriage, 
being treated as brothers born of the same 
womb*for the purpose of inheritance so 
as to be included in the meaning of the 
word (bhratarah) used in the texts. 

For the purpose of inheritance sons ol' 
the same father are brothers and there 
is a distinction made between sons by 
different mothers. But the sons of the 
same mother by a different father though 
born of the same womb belong to a diffe- 
rent family and as such are entirely out- 
side the category of the class oi heirs 
under the heading of brothers. It is not so 
much the meaning of the word as the 
context, coupled with the basic principles 
of Hindu law, that is against the defend- 
ants’ contention. 

I have no hesitation whatever in hold- 
ing that the view taken by the lower 
Courts is correct. The appeal must there- 
fore be dismissed with costs. 

Macleodi C- J. :--I agree, , 

Appeal dtsmtsstd, 

A I R. 1922 Bombay 27 (2). 

Macleod, C. j. and Shah, J* 
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Mahadevappa Dundappa HampihoU — 
PlaintifF^Appellant v. 

Bhima Doddappa MaUd — Defendant^ 
Respondent. 

Second Appeal No. 138 of 1921, decid- 
ed on 28th November, 1921, from a deci- 
sion of Asst. Judge, Belgaum, in Appeal 
No. 90 of 1920. 

Civil Procedure Code (Act V of 1908), 
O. XX[, JR. 95 — Decree for possession and sym- 
holical Possession would interrupt adverse 
possession — Adverse Possession, 

Where the plaintiff got a decree for posses- 
sion in 1914, against the defendants and got deli- 
very of symbolical possession in execution. 

Held, that the decree would put a stop to any 
adverse possession prior to the date of the decree, 
and that even otherwise symbolical possession is 
sufficient to interrupt adverse possession where 
the person setting up adverse possession was a 
party to the execution proceedings in which the 
symbolical possession was given. (36 Bom. 373) 
Doubted. (20 Bom. L. R. 502), (P. C.). followed. 

iP. 28, C. 2.3 

D, R, Manerikar — for Appellant. 

G. i?. Madhhavi — for Respondent No. 1. 

Macleod, C« J* : — The plaintiff filed 
this suit for possession and mesne profits. 
The trial Court dismissed the suit and 
an appeal from that decree was dismissed 
with costs. The question is whether the 
defendants could succeed against the 
plaintiff* who had obtained a decree for 
possession on the 2Sth February, 1914. 
It was alleged that in execution of that 
decree the plaintiff was put in possession 
on the 5th February, 1915. The learned 
Judge says “ the main question, as was 
Irankly stated by the learned pleader, is 
whether the possession delivered on the 
5 th February, 1915, was symbolical 
possession or real possession,” and the 
learned Judge came to the conclusion 
that the possession was only symbolical. 

In Mahadeo SMaram v. Janu Namji 
(1), it was decided by a Full Bench that 
merely formal possession of immoveable 
.property by a purchaser at a Court sale 
cannot prevent limitation running in 
favour of the judgment-debtor where the 
latter remains in actual possession, and 
the property is not in the occupancy of a 
tenant or other persons, entitled to occupy 
the same. 

Symbolical possession is not real 
possession, nor is it equivalent to real 
possession under the Civil Procedure 
Code except where the Code expressly or 


(1) (1912) 36 Bom. 373*14 I. C, 447*14 Bom. 

T. R 1 1 «5 fF R 


by implication provides that it shall have 
that effect. 

But in Radha Krishna v. Ram Bahadur 
(2), it was decided by the Privy Council 
that symbolical possession is‘ sufficient to 
interrupt adverse possession where the 
person setting up adverse possession 
was a party to the execution proceedings 
in which the symbolical possession was 
given. Their Lordships approved of the 
decision in Juggohundhu Maker ji v. Ram 
Chunder Bysack (3). This decision of the 
Privy Council appears to throw cen ider- 
able doubt on the decision of this Court 
in Mahadeo Sahharam v. Janu Namji (1), 
which may have, when the occasion arises, 
to be reconsidered. 

In my opinion, in this case it cannot 
be said that the question of adverse 
possession arises in the face of the plaint- 
iff’s decree of February 1914. That 
would put a stop to any adverse posses- 
sion prior to the date of the decree, and 
even if that were not so, considering 
that the defendants wero parties to the 
execution proceedings, the decision in 
Radha Krishna v. Ram Bahadur (2), 
would be applicable. The plaintiff, 
therefore, would be entitled to succeed, 
and the appeal must be allowed apd a 
decree passed for possession with costs 
throughout. 

There will have to be an inquiry with 
regard to mesne profits for the past three 
years before suit and also with regard to 
future mesne profits. 

Shah, J.:— I agree. 

Appeal allowed^ 


(2) (1918) 20 Bom. L. R. 502=43 I. C. 268 = 

34 M. L. J. 97 (P.C,). 

(3) (1880) 5 Cal. 584»5 C. L. R. 548. 
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Macleod, C. J. and Shah, J. 

Lakshimibhai Narayan Range — Appel- 
lant V. 

Navhadahai Rango — Respondent. 

First Appeal No. 106 of 1921, decided 
on 28th November, 1921, from a decision 
of the First Class S. J., Jalgaon, in Suit 
No. 459 of 1920, 

Hindu Law — Widow and mother '—Hesidenoa 
in family house^^Mother should not he. ashed 
to reside elsewhere except in oases of disagres^ 
meHi between them. 



1922 d6la khetaji ^.balVa 

Where a Hindu widow was owner of a family 
dwelling house subject to a right of residence of 
her mother-in-law, and disputes arose between 
them, 

Held, that the mother-in-law should be allowed 
to reside in *the same family house, although 
another house belonging to the family was avail- 
able for her residence but liberty was given to 
the widow to apply again, so that in future, if 
the family disagreements became so acute that it 
really would not he desirable that the widow and 
her mother-in-law should be living under the 
same roof, it should be possible for the widow to 
come to the Court and ask that residence should 
be provided for ber mother in-law elsewhere. 
The order was rather unusual but one warranted 
by the circumstances of the case. [P. 29, C. 1.] 

D. C. Vifkaf — for Appellant. 

D, H. Kelkav — for Respondents, 

Macleod) C J- ‘ — The question in this 
appeal relates to a dispute between the 
plaintiff, who is the widow and heir of 
one Narayan, and the 1st defendant who 
is the mother of Narayan. The Judge 
has declared that the plaintiff is the 
owner of the house described in the 
•plaint, but subject to defendant No. I’s 
right to reside in a portion of it suitable 
and sufficient for her residence. The 
plaintiff appealed on the ground that the 
order directing residence to be provided 
in the suit house for her mother* in-law 
was most inconvenient and prejudicial tD 
the interest of the plaintiff. 

But the fact remains that this was a 
family house which was occupied by 
Narayan, and naturally his widow would 
be very reluctant to leave the house in 
which ordinarily she would have a right 
to reside according to Hindu law, 
although another house belonging to 
Narayan might be available for her re- 
sidence. 

Tt seems that the relations between the 
plaintiff and her mother-in-law have 
become somewhat unfriendly and there- 
fore, while dismissing the appeal, we give 
the plaintiff liberty to apply, so that in 
future if the family disagreements be- 
come so acute that it really would not 
be desirable that the plaintiff and her 
mother-in-law should be living under 
the same roof, it will be possible for the 
plaintiff to come to the Court and ask 
that residence should be provided else- 
where for her mother in-lawi 

The order is rather unusual, but it is 
one which is warranted by the circum- 
stances of the case. Otherwise the 


KANoo (]^acleod, 6* J«) Bombay 29 

plaintiff might be obliged to file a suit 
hereafter and it might be argued that the 
matter is fes judicata and on the other 
hand the result of giving the plaintiff 
liberty to apply will necessitate a con- 
siderable amount of caution on the part 
of the 1st defendant who will feel that 
her residence in the suit house would de- 
pend on her living in agreement with the 
plaintiff, or at any rate in not providing 
any occasion for acute disputes arising. 

The appellant will pay costs out of the 
estate. 

Or dev accordingly, * 

A* L R- 1922 Bombay 29* 

Macleod, C. J. and Shah, J. 

Dola Khetaji Vahivatdar — Defendant- 
Appellant 

V. 

Balya Kanoo Patel — Plaintiff- Respon- 
dent. 

Second Appeal No. 248 of 1921, decided 
on 29th November, 1921, from a deci- 
sion of Dist. Judge of Thana, in Appeal 
No. 134 of 1919, 

Civil Procedure Code (Act V of 1908), S. 17, 
Explanation 4 — First suit under the Deccan 
Agriculturists' Relief Act {XV III of 1879), 
S, 10 A, for a declaration that a sale was in 
reality a mortgage — Second suit for specific per^ 
formance of an agreement to re-sell is not 
barred. 

The plaintiff sold the suit property to the defen- 
dant in 1906, and the defendant executed in his 
favour a “ Satekhat” to re-sell the property to 
him at any time within twelve years. In 1911 the 
plaintiff hied a suit claiming to redeem the pro- 
perty alleging that the sale of 1906 was in reality 
a mortgage, and seeking the protection afforded 
by Section 10 of the Deccan Agriculturists* 
Relief Act. The suit failed. Subsequently the 
plaintiff sued for specific performance of tbe 
“ Satekhat.** 

Held, that the second suit was not barred by res 
judicata. It was not incumbent on the plaintiff 
to sue in the alternative for specific performance 
in his redemption suit and therefore it was not 
necessary to determine in this suit whether he 
could have done so. The two suits were mutu- 
ally inconsistent and if the plaintiff failed in prov- 
ing the mortgage, he still had a number of years 
left, under the ' Satekhat/ within which we could 
have sued to get back the property on payment 
of the consideration mentioned in the * Satekhat.' 

[P. 30, C. 1.1 

G. S. Rao — for Appellant. 

W. B, Pradhan--fox Respondent. 
Macleod» C* J.J — ‘The plaintiff 3ol4 
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the suit property to the defendant on the 
16th March, 1906, continuing to remain 
in possession as tenant On the 13th 
August, 1906, the defendant executed in 
his favour a satehhat to sell the property 
to him at any time within twelve years 
for Rs. 395, Rs. 5 being paid as earnest 
money. The plaintiff filed suit in 1911 
claiming to redeem the property on the 
ground that the document of the 16th 
March, was a mortgage, seeking the pro- 
tection afforded by Section 10-A of the 
Dekkhan Agriculturists’ Relief Act. That 
^uit was dismissed. 

Before twelve years had expired, the 
plaintiff sued again to recover the pro- 
perty on payment of Rs. 395. It was 
contended that that question was res 
judicata as the plaintiff might in his origi- 
nal suit of 1911 have sued in the alter- 
native for specific performance of the 
satekhat. Whether, he could have sued in 
the alternative for specific performance 
in his redemption suit, need not be deter- 
mined. It certainly cannot be said that 
he ought to have done so. 

The two suits were mutually inconsis- 
tent and if the plaintiff failed in proving 
the mortgage, he still had a number of 
years left under the saiehkai within which 
he could have sued to get back the pro- 
perty on payment of the consideration 
mentioned in the satekhaU 

We think, therefore, the decision of the 
lower appellate Court is right and the 
appeal must be dismissed with costs. 

Appeal dismissed^ 
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Macleod, C. J. and Shah, J. 

Mahadev Ganesh Jamsandekar — Plaint- 
iff-Appellant v. 

Secretary of State for India — Defend- 
ant-Respondent. 

First Appeal No. 222 of 1920, decided 
on 6th December, 1921, from a decision 
of District Judge, Ratnagiri, in Civil Suit 
No. 2 of 1916. 

Sea Customs Act {VUI of 1S78), Ss, 182 and 
787, CZ. {3) — Confiscation and penalties, adju- 
dication of-need not be on legal principles and 
where no injustice done, will not he interfered 
with. 

The Sea Customs Act contains no provisions 
with regard to the adjudication of confiscation 
and penalties which can be made by the Customs 
Officer under Section 182. Therefore, the Cus- 
toms Officers must proceed according to general 
principles, which are not necessarily legal princi- 
ples, for the purpose of arriving at a conclusioo 
when such inquiries, as the present one, are 
instituted. 


A, G. Desai — for Appellant. 

S. S. Paikar, Government Pleader-^ior 
Respondent. 

Macleodf C. J- : — The plaintiffs are the 
sons of one Ganesh Mahadev Jamsande- 
kar, an inhabitant of Malvan, in whose 
house certain silver ingots were discpver- 
ed by the Police. The silver was attach- 
ed and sent over to a clerk in the Customs 
Department. It was suspected that silver 
was being imported into British India 
without paying duty, and accordingly an 
inquiry was instituted and a report was 
made to the Collector of Customs. The 
Collector, on considering all the papers 
which were sent to him, came to the 
conclusion that the silver had been im- 
ported without paying the duty, being 
illicitly landed at Dandi from Goanese 
territory. Ganesh was, therefore, found 
guilty of an offence punishable under 
Clause (3) of Section 167 of the Sea 
Customs Act (VIII of 1878) and was 
fined Rs. 1,000, while thesilver was confis- 
cated, 

A suit was brought by Ganesh for a 
declaration that the orders passed by the 
Collector of Customs were illegal, and to 
recover the value of the silver and the 
amount of the fine. The plaintiff’s siiit 
was dismissed by the District Judge of 
Ratnagiri on the ground that he had no 
jurisdiction to hear the suit. The decision 
was set aside by this Court; see Ganesh 
Mahadev v. The Secretary of State for 
India (1). The Court said (pagp 232) : 

“ The real question, therefore, to be deter- 
mined in this litigation is whether there has or 
has not been a legal adjudication in accordance 
with the provisions of the Act. That will involve 
determining, after evidence has been recorded 
what was the exact method adopted for the pur- 
pose of the adjudication and whether that method 
was in accordance with the express or implied 
provisions of the Act.” 

The suit was, therefore, remanded. 

No further evidence was called by 
either side. On behalf of the defendant’s 
papers relating to the proceedings before 
the Customs Officers, Exhibits, A-1 to 7, 
were put in. It is admitted that the Sea 
Customs Act contains no provisions with 
regard to the adjudication of confiscation 
and penalties which can be made by the 
Customs Officers under Section 182. 
Therefore, the Customs Officers 
must proceed according to general 
principles, which are not necessarily 
legal principles, for the purpose of 

(1) (1919) 43 Bom, 221 = 49 I.C. 427*21 Bom/ 

L.R, 
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F Hving at a • conclusion when such 
quiries, as the present one, are instituted. 
It appears to me, after perusing the 
papers, which were before the Collector 
of Customs, 'and which I presume were 
taken in accordance with the ordinary 
procedure, that various statements were 
recorded by the Sarkarkun, including the 
statement of Ganesh, There is also a 
long application on behalf of Ganesh 
which has been placed before us, but 
which does not appear in the paper book, 
•and I have no doubt that the Collector, 
who is not bound to adjudge on confisca- 
tion and penalty, as if the matter was 
proceeding in a Court of law according to 
the provisions of the Civil or Criminal 
Procedure Code, dealt with the various 
statements before him in a careful and 
judicial manner. 

The learned Judge has referred to the 
case of the Local Government Board v. 
Arlidge (2), in which the Court said: ‘‘that 
the judiciary should presume to impose 
its own methods on administrative or 
executive officers is a usurpation; ** and 
again in the Board of Education v. Rice 
(3), the Court said: ‘‘They have no 
power to administer an oath, and need 
not«examine witnesses. They can obtain 
information in any way they think best, 
always giving a fair opportunity to those 
who are parties in the controversy for 
correcting or contradicting any relevant 
statement prejudicial to their view.” 

It is obvious from the record in this 
case that the plaintiff had ample oppor- 
tunity to correct or contradict any state- 
ment prejudicial to his view which had 
been recorded. I have before me a peti- 
tion, signed by the pleader of Ganesh 
Mahadev, in which all the points that are 
placed now before us were entered. 

IT, it in any way appeared to me that 
there has been real injustice in this case, 
I would not hesitate to entertain the 
appellant’s claim. But as far as I can 
see from the provisions of the Sea 
Customs Act, the appellants have no 
reason to complain that justice has not 
been dealt out to Mahadev by the 
Customs Authorities. Even dealing with 
the case on the merits, it seems to me 
absolutely certain that the story put 
forward by Ganesh with regard to the 
carriage of this silver from Bombay via 
(2) (1915) A,C. 120=111 LT. 905=84 L J.K.B. 
. 72*79 J P. 97*30 T.L.R. 672. 

(3) (1911) A.C. 179=104 L.T. 689* 80 LJ.K.B. 
796*75 J.P. 393. 


Belgaum to Malvan was rightly taken to 
be a false one. 

In my opinion, therefore, in this case 
there has been an adjudication under the 
Act with which no fault can be found. 
Therefore the appeal must be dismissed 
with costs. 

Shah, J. I agree. 

Appeal dismissed, 

A> L R* 1922 Bombay 31* 
Macleod, C. J. Shah and Fawcett, JJ, 

Dattatraya Govindseth Lnbri — Appellant 

V. 

Purshottam Narayanseth Dali — Oppo-^ 
site-party. 

Civil Extra Ordinary Application No. 
Ill of 1921, decided on 10th October, 
1921, from an order of the First Class S.J., 
Ratnagiri, in Darkhast No. 243 of 1920. 

Civil P. C. {Act V of 1908), S. 73-^Rateahle 
distribution — Court cannot go behind decree^ 
Plea that the decree is obtained by fraud--* 
Opponent' s remedy is under S. 73 (2). 

The Court distributing assets under Section 73, 
cannot have greater power to go behind the 
decree, and should not deal with the question 
whether the decree is fraudulent. The remedy 
of the opponent raising the plea of fraud lies 
under Section 73 (2) . [P. 32, C. 1,] 

K, AT. Koyajee — for Appellant, 

P, B. Shingne — for Opponent. 

Macleod, C. J- *• — This is an applica- 
tion to this Court under Section 115 of 
the Code of Civil Procedure. The appli- 
cant obtained a decree against his debtor, 
presented a Darkhast for execution, and 
applied therein for rateable distribution 
of the proceeds of a sale in execution 
of another decree obtained by the oppo- 
nent against the same judgment-debtor. 

The opponent raised a plea that the 
applicant’s decree had been obtained by 
fraud. The lower Court considered this 
question and being bound by the decision 
in Chhaganlal v. Fazarali (1), decided 
t hat the Court could decide the qustion 
of fraud in execution proceedings, where, 
the rival decree-holder raised the point 
notwithstanding that a concurrent remedy 
by a regular suit was left open to him. It 
is necessary, therefore, to consider the 
ruling in Chhaganlal v. Fazarali (1), Sir 
Charles Sargent, C. J. said: — 

“ The question referred to us is not 
without difficulty, but are disposed to 
adopt the ruling of the Calcutta High 
Court In re Sunder Dass (2), that the 
Court distributing the proceeds of the exe- 
cution under Section 295 of the Civil Pro- 

(2) 11895) 11 Cal. 42. 
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cedure Code (Act XIV of 1882) should 
inquire into the hona fiies of the decree- 
holders if called 4 in question and decide 
it in the same manner as all other ques- 
tions that arise in execution,*’ 

This question arose in Safvana Pillai v. 
Arunachalam Chettiar (3). The learned 
Judges after considering the Calcutta 
case and also the decision of Chhaganlal 
V. Fazarali (1) came to the conclusion 
that it was not open to a Court exer- 
cising its duties under Section 73 of the 
pode of 1903 to inquire into the legality 
or validity of a decree brought to its 
notice in distributing the assets. 

Our attention has been drawn by 
Mr, Koyajeeto Section 272 iU'lhe Code of 
1859 which says : — 

“ If it shall appear to the Court, upon 
the application of a decree-holder, that 
any other decree under which property 
has been attached has been obtained by 
fraud or other improper means, 
the Court may order that the applicant 
shall be satisfied out of the proceeds of 
the property attached, so far as the same 
may suffice for the purpose, if such other 
decree be a decree of that Court, or if it 
be a decree of another Court, may stay 
the proceedings to enable the applicant 
to obtain a similar order from the Court 
by Vrhich the decree was made.** 

Therefore under that Code the Court 
which was distributing the assets amongst 
the decree-holders had the power to 
deal with the question whether any of 
the decrees passed by itself had been 
obtained by fraud or other improper 
means. But this power was not given 
Dy Section 295 of Act XIV of 1882 nor 
by Section 73 of the present Code, Sec- 
tion 73 directs that the assets, after 
deducting the costs of realization, shall 
be rateably distributed among all such 
persons as shall have made applications 
to the Court for the execution of decrees 
for the payment of money passed against 
the same judgment debtor. 

On general principles, the Court, which 
would be merely a distributing agency, 
would not have any power to deal with 
the question whether any of the decrees 
had been obtained by fraud or other im- 
iproper means just as in an ordinary case 
jof execution the Court which executes 
Jthe decree cannot go behind the decree. 
jSo it would appear that where the Court 

(3) (1917) 40 M 84I«38 I. C, 117 = 32 M.L.J. 
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is only concerned with distributing assets 
under Section 73, it cannot have any 
greater power to go behind the 
decrees which are presenjted by the 
various decree- holders asking**for rateable 
distribution, 

Sub-Section 2 of Section 73 expressly 
provides that where all or any of the 
assets liable to be rateably distributed 
under this section are paid to a person 
not entitled to receive the same, any 
person so entitled may sue such person 
to compel him to refund the assets on 
the ground that such share of the distri- 
bution was obtained by fraud or collusion. 
No doubt, if any such suggestion is made 
to the distributing Court the applicant 
making it would be given an opportunity 
of filing a regular suit to set aside the 
decree, which, he alleges, had been 
obtained improperly, and the distribution 
might be stayed till that suit was decided. 
But that would be a matter purely 
for the distributing Court to decide, 
because sub-Section (2) implies that in 
spite of an objection the assets have been 
distributed, in which case the suit would 
be one for the refund of the amount 
distributed, on the ground that the person 
who obtained such amount had gut a 
decree passed in his favour either by 
fraud or other improper means. 

I think, therefore, the decision in 
Chhaganlal v. FazaYali[\) must be over- 
ruled. The rule must be made absolute 
and the distribution must proceed in the 
lower Court in the light of this judgment. 

Costs to be costs in the execution in 
the lower Court. 

Shah, J. I agree. 

Fawcett, J.: -I agree. 

Rule made absolute. 
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Macleod, C. J. and Shah, J. 

Bhai Gulah — Plaintiff-Appellant 

V. 

Jivanlal Harilal — Defendant- Respon- 
dent. 

O. C. J. Appeal No. 27 of 1921, 
decided on 13th October, 1921, from 
judgment of Kajiji, J. 

Hindu Law — Anuloma marriage between a 
vaishaya male and an illegitimate girl o/ 
a vaishya, born of a Sudra woman is valid. 

The marriage between a Vaishya and sudra 
not being prohibited by Hindu Law, the 
anuloma marriage of Vaishya male with 
an illegitimate girl of a Vaishya, born ol 
Sudra woman, is valid. Marriage out oi 
practice or obsolete is not necessarily pro* 
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Wbited by Hindu Law. ^ , 

[P. 38, Cs. 1, 2.] 

Munshi with M, V. Desai — for Appel- 

lant. ^ 

Jinuah and* Tatdpofcvdlla-^iov Respon- 
dent. 


Shah» J« This is an appeal from the 
judgment of Mr. Justice Kajiji in a suit 
filed by one Bai Nandubai, as the next 
friend of the minor Bai Gulab, for a 
declaration that the marriage of the minor 
with the defendant was null and void and 
for c^tain other reliefs. 

The defendant is a Visa Modh Bania 
of Ahmedabad living in Bombay, The 
next friend of the minor is a Luhana by 
caste and the minor, whose caste is a 
point in dispute between the parties, 
lived under the care of Bai Nandubai at 
the time of the marriage. 

The plaintiff filed the suit alleging that 
the marriage between the minor and 
the defendant was the result of fraud, 
that the minor girl was a Sudra and that 
the marriage was invalid, A sum of 
Rs. 10,000 was claimed as damages. 

The defendant pleaded that the girl 
was the daughter of a Bania named 
Jagji^vandas, that the marriage was pro- 
perly and openly performed as a marriage 
would be performed among Banias accord- 
ing to Hindu rites, that the girl was 
in fact a Bania girl and not a “ Sudra.** 
He repudiated the allegations as to fraud 
and damages and made a counter-claim 
for the restitution of, conjugal rights as 
the husband of the minor girl. 

Several issues were raised, but at the 
hearing, issues Nos. 4 and 7, relating to 
the fraudulent character of the marriage 
ceremony and the claim for damages were 
abandoned. 

It*was admitted before the trial Court 
that the marriage ceremony was perform- 
ed and that consummation had taken 
place. It was also admitted that the 
minor girl was born of the connection 
between Jagjivandas and one Durgabai, 
a Maratba woman, and that Durgabai 
was not married to Jagjivandas. 

On a consideration of the evidence the 
learned trial Judge held that the girl was 
a * Sudra * but was accepted as a Bania 
girl at the time of the marriage as she 
lived with Jagjivandas, who looked after 
her practically as his daughter until she 
went to live with Dhangavri, the legiti- 
mate daughter of Jagjivandas who put her 
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in charge of Nandubai. The learned 
Judge found that the marriage was valid 
as she was practically recognised as a 
Bania girl at the time. Certain other 
improper suggestions made by the plain- 
tiff in the course of the hearing were 
found on the evidence, to be unfounded and 
accordingly a decree was passed disallow- 
ing the plaintiff's claim and allowing the 
defendant's counter-claim. 

In the appeal before us it is urged that 
the marriage is invalid, as the girl is, in 
fact, a Sudra girl, that the circumstance 
that the girl was recognised as a Bania 
girl by the caste people cannot make the 
marriage valid, if it be otherwise invalid, 
and that according to the Hindu law a 
marriage between a Vaishya male and a 
Sudra female is invalid. 

As regards the caste of the girl, on the 
facts admitted in these proceedings, it is 
clear that her mother was a Maratba 
woman and her father is a Visa Modh 
Bania. It appears from the evidence 
that she was brought up by the father 
as a Bania girl. In the Birth Register 
the caste is described as Wani and the 
names of the parents are mentioned. It 
appears from Gulab’s evidence that her 
mother died when she was about two 
years old, and apparently she lived as a 
Bania girl with her father. A few months 
before the marriage in question, which 
took place in December 1919, the girl 
was sent away to Dhangavri, the daugh- 
ter of Jagjivandas. Then Nandubai, 
who was a neighbour of Dhangavri, came 
to have charge of the girl, and the 
marriage in question was arranged appa- 
rently by Nandubai with the defendant. 

Though there is no evidence on the 
point, under the circumstances it is not un- 
likely that at least in the beginning Nan- 
dubai was acting with the knowledge and 
acquiescence of Dhangavri, and perhaps* 
of the father of the girl, and it is also not 
unlikely under the circumstances that the 
parties concerned might have been aware 
of the parentage of the girl. However 
that may be, apparently the marriage was 
brought about on the footing that she 
was a Bania girl. As a fact, however, 
her parentage is knojvn now, and the 
question arises whether she was a Sudra 
or occupied any better status. 

The lower Court has recorded the find- 
ing that she was a Sudra, but has found 
that her ca§tQ is a matter of doubt 
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according to law and that, as she was 
treated as a Bania girl for the purpose of 
the marriage, she must be treated as a 
Bania girl. It is also urged on behalf of 
the defendant-respondent that, according 
to Hindu law, as stated in Brindavana v. 
Radhamani (1), the caste of the girl would 
be higher than that of the mother and 
lower than that of the father and re- 
liance is placed upon Manu, Chapter X, 
Verse 41 and Yajnavalkya, Verses 91,92, 
95 and 96 of the Yajnavalkya Smriti, 
Acharadhyaya with Vijnaneshwara’s com- 
mentary thereon, as supporting the view 
that the girl in the present case cannot be 
treated as a Sudra. 

Apart from the decision in Brindavana 
V. Radhamani (1), the difficulty in the way 
of accepting this argument is that where 
the anulomajas are referred to they are 
referred to as born of the wedded wife of a 
lower class : and where the pratilomajas 
are described there is no reference to the 
lawful wedlock. We are not concerned 
here with the pratilomajas but in the case 
of anulomajas Yajnavalkya and Vijnanesh- 
wara refer to^ those born of a wife, though 
she may be of a different class. The 
word used is vinna which indicates 

a married state and not any irregular con- 
nection. It is true no doubt that in 
Brindavana* s case {l)^ the learned Judges 
held that a son born of a Kshatriya male 
and Sudra female, though not married, 
was higher in caste than a Sudra. In 
Tact they applied the principle applicable 
to the case of an illegitimate son. They 
observe at p. 85 of the report as fol- 
lows : — 

“ Though the illegitimate children of 
members of the regenerate classes are ex- 
eluded from inheritance by the author of 
the Mitakshara they are substantially 
recognised by him as members of their 
father’s families for purposes of main- 
tenance, and the absence of legal marriage 
is, in our judgment, no bar to the deter- 
mination of their caste with reference to 
the law applied to the anulomajas, the 
point in analogy being the conventional 
notion in regard to the superior efficacy 
of the seed.” 

If the learned J udges in Madras were 
prepared to go so far on the strength of 
these texts, I am unable to discover any 
serious difficulty in applying the same 
rule in this Presidency. Of course, if this 
rule be applied, Bai Gulab would not be a 

(1) (1889) 12 M, 72. 


Sudra. In view of the difficulty of * ap- 
plying these texts in their entirety, on 
account of the mixed marriages being 
very uncommon, the absence of any pre- 
cedent in this Presidency on this point 
and the special feature of the caste sys- 
tem on this side of India, I ptftfer to 
leave this question open, and to deal with 
the case on the footing that the girl is a 
* Sudra.* 

The fact that the caste people of her 
father, who is a Visa Modh Bania of 
Surat, raised no objection to her father 
treating her as a Bania girl before the 
marriage, and that the marriage was 
celebrated as though she were a Bania 
girl without any objection on the part of 
the caste at Ahmedabad, to which the 
defendant belongs, does not appear to my 
mind to afford a sufficiently firm basis 
for the view that the marriage is valid, 
even though, otherwise it may not be 
valid. 

It is urged for the defendant that as the 
caste people of the defendant have raised 
no objection to the marriage and are not 
shown to be likely to do so, the marriage 
must be accepted as valid. No doubt 
where there is any plea of special custom 
or usage, the attitude of the caste p\5opla 
would be very relevant as bearing on the 
existence of such a custom. 

But it is very doubtful to my mind 
whether the validity of a marriage can be 
determined solely with reference to the 
position which the caste people may take 
up with regard to^ it. Their power to 
deal with the matter socially whenever 
they find any departure from the usual 
practice of marriage within their own 
circle, is undefined and practically un- 
limited. 

But this Court has not recognised the 
power of the caste to decide questions as 
to the legal validity of a particular mar- 
riage. That must be decided ultimately 
with reference to the provisions of law 
subject, of course, to the proof of any 
special usage having the force of law. 
For instance in Reg v. Karsan Goja (2), 
and Reg v. Samhhu Raghu (3), the Court 
refused to recognise the interference of 
the caste as having any effect on the 
question whether the particular mar- 
riage was void or not. These rulings 
have no direct application here, but the 


(2) 2B. H. C. R. 117. 

(3) (1877) 1 Bom, 347, 
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principle underlying them is capable of 
application to this case ; and even apart 
from these decisions on principle the 
position is cl^ar to my mind. 

The question, therefore, that arises for 
decision is whether, according to the 
Hindtr law, the marriage between a 
Vaishya (in this case a Visa Modha 
Bania of ^hmedabad) and the illegiti- 
mate daughter of a'Vaishya (in this case a 
Visa Modha Bania) born of a * Sudra* (in 
this case a Maratha woman) is valid. It 
is valid if according to law the marriage 
between a Vaishya and Sudra is not pro- 
hibited by law. If it is prohibited, it 
would be invalid. The pfatiloma marria- 
ges have been, held to be invalid in this 
Presidency. In Bai Lahshmi v. Kalian- 
sing (4), a marriage between a Brahmin 
girl and a Rajput male was set aside. In 
Bai Kashi v. Jamnadas (5), it was held 
that a Brahmin woman cannot contract a 
valid marriage with a ‘Sudra.* 

Mr. Justice Chandavarkar has discuss- 
ed the various texts bearing on this 
question and the judgment is very helpful 
in deciding the question now under consi- 
deration. Both these were decisions relat- 
ing to marriages. But there is 
no decision of this Court, so far as I am 
aware, and none has been cited to show 
that anuloma marriages also are invalid. 

It is clear that where there is a mar- 
riage in fact, there is a presumption in 
favour of there being a marriage in law : 
Inderun Valungypooly Tavef v, Rama- 
sawmy Pandia Talavey (6). The argument 
on behalf of the appellant has been that 
mixed caste marriages even of anuloma 
nature are not only obsolete but are pro- 
hibited by the Hindu law. This is a 
point of great importance and it is desir- 
able ^o deal with it in some detail. 

It is important to remember at the 
outset that wjhat is out of practice or 
obsolete is not necessarily prohibited, and 
the argument is based upon the assump- 
tion that what is obsolete is prohibited by 
law. The importance of the difference bet- 
ween the two positions will be clear when 
I refer to the texts bearing on this point. 

In the first place, we have the texts 
of Manu (Chap, III, Verses 12 and 13) 
which point out that while for the first 
marriage of twice-born men (wives) of 

(4) (1900) 2 Bom L. R. 128? 

(5) (1912) 14 Bom. L R. 547*16 I.C. 133. 

(o) (1870) 13 M.I.A. 141 = 3 B.L R l = 2Suther. 

267=2 Sar. 498 (P.C). 


the same class are recommended, the 
anuloma marriages are' permissible : see 
Sacred Books of the East, Vol. XXV, 
pp. 77 and 78. The following Verses, 
Nos. 14 and 19, express disapproval of 
marriages of higher classes with Sudra 
women. But where, first there is a pro- 
vision for such marriages and next any 
strong disapproval thereof is expressed, 
the fair meaning is that such marriages 
are disapproved but option is given and 
they are not prohibited. 

That is the meaning which a commen- 
tator like Medhathithi has put upon 
them ; and Kulluka Bhatta has interpret- 
ed them to mean that the prohibition is to 
be understood as limited to pratiloma 
marriages and not to be extended to 
anuloma marriages. 

Mr. Justice Chandavarkar has referred 
to these views in Bai KashVs case (5), at 
pp. 551, 552 of the report, and it is clear 
that so far as Manu is concerned no prohi- 
bition of anuloma marriages can be inferred. 

I shall now refer to the verses in the 
Yajnavalkya Smriti and Vijnaneshvara*s 
commentary thereon, bearing on the 
point, as the position is very clearly 
stated there. In the third Chapter of 
Acharadhyaya which relates to ‘ mar- 
riages ' Yajnavalkya first lays down rules 
as to the selection of the bride and of the 
bridegroom, some of which are mandatory 
and others clearly recommendatory only. 
It is not necessary to refer to them in 
detail. Thereafter he proceeds to lay* 
down the rules as to intercaste-marriages 
in Verses 56 and 57. It will be con- 
venient to quote here the translation of 
these Verses as well as of Vijnanesh- 
vara’s commentary thereon given in the 
Translation of Acharadhyaya by Srisa- 
chandra Vidyarnava (published by the 
Panini Office, Bhuvaneshwari Ashrama, 
Allahabad, in 1918) at pp. 120, 121, 122, , 
128 and 129 : — 

“ Marriages are of three kinds, as they 
are either for the sake of enjoyment, or 
for the sake of a son, or for the sake of 
Dharma (religion). Among these, the mar- 
riage for the sake of a son is of two kinds, 
necessary (Nitya) and optional (Kamya). 
In the necessary (Nitya) marriage for the 
sake of a son from the text “ the bride- 
groom must be of the same class and 
learned, ** it is shown that the wife of the 
same class is the principal. 

Now the author mentions an optional 
rul^ with regard to Kamya marriages 
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(In Kamya marriages, a man may 
marry a girl of the same caste, as in the 
Nitya marriage, or of lower caste). This 
is on the strength of the maxim, that an 
option may be allowed in the cases of the 
Kamya in relation to a Nitya form of 
any ceremony.” 

Yajnavalkya. 

LVI. — Though it has been said that a 
twice-born may take a wife from a Sudra 
family, yet that is not my opinion, 
because out of her, he is born himself. — 56. 

Though it has been said: — ** but for 
those who through desire proceed (to 
marry again) the following females 
(chosen) according to the (direct) order 
(of the castes), are most approved ” 
(Manu III-I2). 

After having premised this (another 
sage. Vishnu, XXIV, 1 to 5) says:-~“ (1) 
Now a Brahmin may take four wives in 
the direct order of the (four) castes, (2) 
a Kshatriya three, (3) a Vaishya two,” and 
thereby (though these authors, Manu and 
Vishnu), would allow to the twice-born 
men, marriages with Sudra women, yet, 

it is not my,” Yajnavalkya’s, ‘‘opinion” 
“ Because he,” the twice-born, “ is born 
himself therein.” 

As says a Shruti (Aitareya Brahmana 
VII, 13, 10, or 7):—“ His wife is only 
then a real wife {jciya from to be born) 
when he is born (jayaie) in her again.” 
^Hereby assigning, the reason, “ that out 
of her he is born himself,” the author 
prohibits a marriage with a Sudra woman 
for one who is desirous of begetting a 
Naityaka (necessary son). But in the 
case of not being able to produce a 
Naityaka son, in producing an optional 
son for a Brahmana, a Kshatriya, and 
Vaishya woman, and for a Kshatriya, a 
Vaishya woman, are allowed. 

Now the author describes the order in 
which such inter-marriage may take place 
for him who is still desirous of sexual 
gratifications, though he has got a son, 
or has lost his wife and is not entitled to 
enter another order {asrama), but is 
anxious to remain in the order of the 
housC'holder. 

LVI I. — Three, according to the order 
of the caste, so also two, and one for a 
Brahmana, a Kshatriya and Vaishya 
respectively (may be the wives). To a 
person born as a Sudra, a girl of his own 
ca§te is his wife, — 57, 


According to the order of the classes, 
for the Brahmana three, for the Kshatriya 
two wives, and for the Vaishya one wife 
are ordained. A Sudra can jiave only one 
wife born in the same class. 

It is an established rule that a \vife of 
the same class has precedence over all 
other wives. In the absence of her that 
precedes, she that follows takes 'precedence 
(as the principal wife) in the due order 
(of classes). This is also the order in 
the injunction of begetting a son either 
as a substitute for a necessary (Nitya) 
son, or an optional {Kamya) son. 

As to the son of a Sudra woman being 
counted among sons and being described 
in the Chapter on Partition, ^.g., where 
the author after enumerating the son be- 
gotten by a Brahmana upon his Kshatriya 
wife, is Murddhavasikta etc., ends with 
“ this rule refers to wives regularly 
married,” (Verses 90 and 91) that refers 
to the son of a person desirous of sexual 
enjoyment or who is simply desirous of 
remaining in the Asrama (order of house- 
holder) and does not refer to twice-born 
in legitimate wedlock. 

The author nj\v describes the special 
ceremonies to be observed in marrying 
girls of the s^nio or of different classes. 

Yajnavalkya. 

LXII. — In marrying a girl of the same 
class the hand should be taken, the 
Kshatriya girl should take hold of an 
arrow, the Vaishya should hold a goad, in 
the marriage with one of higher class. — 62. 

In marrying a girl of one’s own class 
the hand should be taken, according to 
the rules of one’s own Grihya Sutra. A 
Kshatriya girl should hold an arrow, a 
Vaishya girl should hold a goad in' her 
marriage with persons of higher classes. 
A Sudra girl should take hold of the en^ 
of the skirt. As it has been said by 
Manu (HI. 44) 

A Sudra girl marrying one of higher 
class should take hold of the hem of the 
(bridegroom's garment).” 

Taking the verses of Yajnavalkya 
without the commentary it is clear 
that in the opinion of Yajnavalkya a 
twice-born person should not take a wife 
from a Sudra family but if at all a 
person is inclined to depart from that 
he can do so on the lines indicated 
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in Verse No. 57. Far from there being 
a prohibition there is a provision for what 
Yajnavalkya is not in favour of. Here 
Yajnavalkya has adopted a style of 
expression which, to my mind, is clearly 
indicative of disapproval on his part of 
such* marriages but of readiness to 
recognise departures from approved lines 
within the limits indicated in the next 
verse. Vijnaneshwara makes this clear 
in his commentary. The word nishedha 
(meaning prohibition) used by him in the 
tommentary in Verse No. 56 must be read 
subject to the limitation which he points 
out in that very sentence and also subject 
to what he clearly lays down in his 
commentary on Verse No. 57. 

This meaning is clear from the phra- 
seology adopted by Yajnavalkya and 
Vijnaneshwara in Verse No. 92 in the 
next Chapter in the same Adhyaya. 
While speaking of anulomajas both Yaj- 
navalkya and Vijnaneshwara use the 
word vinna (married woman) which 
indicates the recognition by them of 
valid marriages among those classes in 
their order. 

No such word is used in Verses Nos. 93 
and 94 relating to pratilomajas, Yajna- 
valkya expressly states in Verse No. 95 
that all pyatilomajas are bad {asanta) and 
anulomajas are good [santa). 

Further, while speaking of the shares 
of sons belonging to different classes in 
Chapter I, Section 8 (in the Chapter on 
Dayavibhaga in tbe Mitakshara). There 
is provision made for sons born of anuloma 
marriages, but there is no provision for 
pratilomaja (see Stokes’ Hindu Law Books 
p. 407, Mitakshara, Chap. I, Sec. 1, 
paragraphs 4 to 6). That indicates the 
validity of, and not prohibition against, 
anuloma marriages. I refer to these pro- 
visions only for the purpose of the 
present point and not as necessarily 
governing the rights of such sons at 
present. 

Lastly, in the Prayaschitta Adhyaya 
Vijnaneshwara has made the meaning 
clear once more in his commentary on 
Verse No. 22 of that Adhyaya. I do not 
consider it necessary to quote the trans- 
lation here, but the relevant passages may 
be found in the second paragraph of 
Clause 109 and Clause 111 at p. 49 of the 
Translation of the Prayaschitta Adhyaya 
published by the Panini Office, Bhava- 
neshvari Asrama, (.Allahabad) in 1913. 


Thus, Yajnavalkya and Vijnaneshvara, 
whose opinions are binding upon us, do 
not lay down any prohibition as distin* 
guished from disapproval of anuloma 
marriages. 

The next authority that we have to con- 
sider is Nilakantha’s opinion as express- 
ed in his Mayukhas. In his Vyavahara 
Mayukha he refers to the division of 
property among sons of wives of different 
classes and has incidentally referred to 
anuloma- and pvatiloma marriages (see 
Mandlik’s Hindu Law, pp. 46 and 47.) 
No doubt there the author does not deal 
with the question of marriage. He deals 
with it in his Saunskara Mayukha in the 
Chapter relating to marriages under the 
heading of vivahakrama (order of marria- 
ges). The passage may be found at p. 98 
of the edition published by the Gujaratlhi 
Press. 

The Verse No. 37 from Yajnavalkya 
is quoted and explained as referring to 
marriages other thin a marriage with the 
woman of the same class ; and the pas- 
sage taken as a whole clearly shows that 
Nilakantha practically accepts the view 
as propounded in the Mitakshara that 
anuloma marriages are permissible. The 
passage concludes with a reference to 
Yajnavalkya’s Verse No. 62 and a part 
of Manu’s v^erse (III, 44) which is also 
quoted by Vijnaneshwara in his commen- 
tary on Verse No. 62. The translation 
of this part of the Mitakshara is already 
quoted above. 

Nilakantha’s view appears to be fur- 
ther clear from his treatment of the 
subject of anulomajas and prattlomajas in 
the Saunskara Mayukha at pp. 120-121 
of the same edition. 

It would thus appear that Manu and 
Yajnavalkya, Vijnaneshwara and Nilakan- 
tha are agreed that the anuloma marriages 
are not prohibited. This reading of the 
Mitakshara and the Saunskara Mayukha 
conflicts with certain observations of 
Chandavarkar, J. in Bai Kashi's case (5), in 
which he lefers to Vijnaneshwara as 
prohibiting such marriages. 

It must be remembered that the learned 
Judge had to deal with a pratiloma mar- 
riage and his observations were mainly 
directed to such marriages. He has fully 
realised the difference between the two 
kinds of marriages and has refrained 
from expressing any definite opinion as 
to anuloma marriages, as would appear 
from his observations at p. 553 of the 
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report in Bai Kashi* 9^ case (5). 

Thus the argument for the appellant 
derives no support from the two principal 
Smritis nor from the Mitakshara and the 
Saunskara Mayukha. How is then the 
prohibition to be inferred contrary to 
these opinions ? The only ground suggest- 
ed is that such marriages are obsolete and 
must be taken to be prohibited by usage. 
I am unable to accept the view that be- 
cause such marriages are obsolete they 
are illegal or prohibited by law. The pro- 
hibition must be found in the law-books 
or in the usage having the force of law. 
Such usage must be proved like any other 
fact. It may be that the fact of their 
being obsolete may render the proof of 
such usage easy. 

But in the present case not only is 
there no proof of such usage, but the evi- 
dence, such as it is, goes to show that 
such marriages are not treated as illegal 
or void by the castes concerned. It seems 
to me that far too much weight is sought 
to be placed upon the circumstance that 
the anuloma marriages are more or less 
obsolete. 

The opinions of Manuand Yajnavalkya 
and Vijnaneshvara and Nilakantha, if I 
may say so, are fairly reflected in the 
general attitude of the castes in these 
matters. They approve of marriages 
within their respective circles, and gene- 
rally speaking disapprove of marriages 
outside their circles. They do not, how- 
ever, necessarily refuse to recognise the 
marriages outside their circles but extend 
the same toleration socially to those who 
depart from the usual rule as the Smriti 
writers and the commentators have ex- 
tended legally to anuloma marriages. The 
readiness on their part to recognise social- 
ly what is legally not prohibited depends 
necessarily upon the circumstances of 
such case as it arises, including the nature 
of the departure from the usual rule and 
the attitude of the parties concerned. 

But the attitude of the castes, which 
is stated in different modern books as pro- 
hibiting inter* caste marriages altogether, 
is generally indicative of nothing more 
than the disapproval of such marriages 
according to the rules of practice of each 
different caste. It does not afford a suffi- 
cient justification for treating as illegal 
wh^t has not been prohibited but in terms 


contemplated and allowed by law. 

I have discussed the question specially 
with reference to the principal authorities 
of Hindu law accepted in thi? Presidency 
and to the decisions of this CSourt. I have 
considered the decisions of other High 
Courts ; but as a matter of law I have not 
been able to find any basis therein for in- 
ferring any legal prohibition of such mar- 
riages, and so far as they are based on 
usage, I do not think that they could be 
applied in their entirety to this Pre- 
sidency, 

I have not therefore referred to them 
specifically. I may add that I do not see 
anything in these judgments which neces- 
sarily conflicts with my view. No other 
legal objection to the marriage is suggest-! 
ed, I am, therefore, of opinion { that the* 
marriage in question is valid. 

I would affirm the decree appealed 
from and dismiss the appeal with costs. 
The costs to be payable by the next 
friend. 

Macleod) C* J- — I agree. 

Appeal dismissed. 

A* I* R* 1922 Bombay 38* 

Macleod, C. J, and Shah, J. 

In re Danappa Narasappa — Accused- 
Appellant. 

Criminal Appeal No. 487 of 1921, decid- 
ed on 3rd November, T 21, from an order 
passed by S. J., Bijapur. 

Penal Code, S. 193 — False evidence — Sanc- 
tion to prosecute should not be granted unless 
there are chances of conviction — Statements 
should be mentioned in the sanction — Cr. P C., 
S. 195. 

Sanction ought not to be given unless the Court 
giving sanction has satisfied itself that there are 
very favourable chances of obtaining a convic- 
tion. When sanction is given to prosecute for 
giving false evidence the actual statements, which 
are alleged to be false, should be mentioned in 
the sanction. [P, 39, C. 1 J 

P, B. Shingne — for Appellant. 

S.S. Pafkar — for the Crown. 

Macleod) C. J. • — The two applicants 
gave evidence in the case in which the op- 
ponents were charged v/ith murder and 
were acquitted. The opponents then asked 
the Court to sanction the prosecution of 
the applicants for giving false evidence^ 
Notice to show cause why sanction should 
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not be given was issued on the applicants, 
but for some reason or other they did not 
appear. The Sessions Judge gave sanc- 
tion to prosecute without giving any 
reasons. ^ 

It may be that the evidence given by 
the applicants was false, or it may be that 
the trying Judge was justified in merely 
holding that he did not believe it. But 
sanction ought not to be given unless the 
Court giving sanction has satisfied itself 
that there are very favourable chances of 
Obtaining a conviction. Having consider- 
ed the evidence given by the applicants, 
we do not consider it by any means certain 
that the prosecution could prove that the 
applicants had given false evidence under 
the provisions of Section 193, Indian 
Penal Code. 

In these circuoistaaces, it is not advis- 
able that sanction should be given. It 
may be noted that it is not the Govern- 
ment which are asking for sanction, but 
the accused in the case, who were acquit- 
ted, and who were thus influenced by 
embittered feelings against these witnesses 
For the prosecution. Therefore, the sane 
tion given to prosecute the applicants will 
be set aside. 

It Is desirable to add that when sanction 
is given to prosecute for giving false 
evidence, the actual statements which are 
alleged to be false should be mentioned in 
the sanction. 

Sanction revoked. 
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Macleod, C. J. and Kanga, J. 

Ramrattan — Accused- Applicant 

. V. 

Emperor — Opposite-party. 

Criminal Application for Revision No. 
318 of 1921, decided on 27th October, 1921, 
from an order passed by First Class 
Magistrate, Ahmednagar. 

Criminal P, C, {Act V of 1898), S. 179^ 
^Consequence' has only its ordinary meaning-- 
Money sent from place A to agent in place B — 
Breach of trust in B —Court at A can try 
offence— Penal Code,S, 409, 

One of the consequences of criminal breach of 
trust, if committed by an agent, would be loss to 
the person to whom, the property entrusted to the 
agent, belonged, and therefore as the complain- 
ant would be entitled to get the proceeds of the 
articles, sent to the agent, paid to him ; if the 

DmCeerlft mrfkrA nrtf nairl ♦/> him Inca u/niilrl hft in- 


curred at the place where he lives and therefore 
the Court would have jurisdiction. Section 181 (2) 
in no way restricts the provision of Section 179, 
There is nothing, in that section which prevents a 
Court within whose local limits any consequences 
of an offence have ensued, having jurisdiction to 
try the offence. 

The word “ConSequ^ca” in Section 179 bears 
its ordinary grairn^atical meaning and is not res - 
tricted to meaning a consequence which is a neces- 
sary ingredient of the rffence. 

[P, 39, C, 2; P. 40. C. 1, 2.'} 

Patwardhem with P, S. Bhakle — for 
Applicant. 

Macleod» C* J* • — ’I'be complainant in 
this case charged the accused with the 
commission of the offence of criminal 
breach of trust punishable under Section 
409 of the Indian Penal Code. The 
complaint was lodged in the Court of the 
Sub-divisional Magistrate, First Class, 
Ahmednagar. After a charge had been 
framed and after the accused had re-called 
some of the prosecution witnesses for 
cross-examination and cited witnesses in 
his own defence an objection was taken 
that the Court had no jurisdiction to try 
the case. 

The Magistrate held that the objection 
could not be sustained as Section 179 of the 
Criminal Procedure Code applied. The 
accused has applied to this Court in revi- 
sion to set aside this order of the Magis- 
trate. Section 179 says: — 

*‘When a person is accused of the com- 
mission of any offence by reason of any. 
thing which has been done, and of any 
consequence which has ensued, such 
offence may be inquired into or tried by a 
Court within the local limits of whose 
jurisdiction any such thing has been done, 
or any such consequence has ensued.* * 

In this case the complainant had sent 
cotton from Ahmednagar to Bombay to 
the accused for sale as his commission 
agent. The charge that has been framed 
against him is under Section 409 of the 
Indian Penal Code which deals with 
criminal breach of trust by a public ser- 
vant or by a banker, merchant or agent. 

Now it seems clear that one of the 
consequences of criminal breach of trust, 
if committed by an agent, would be loss 
to the person to whom the property 
entrusted to the ag^nt belonged, and 
therefore as the complainant would be 
entitled to get the proceeds of the 
cotton sent to Bombay paid to him in 
Ahmednagar. if the oroceeds were not 
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paid to him, loss would be incurred at 
Ahmednagar and therefore the Court at 
Ahiitednagar would have jurisdiction. 
Reliance is placed on Section 181 (2) of 
the Criminal Procedure Code but that 
section in no way restricts the provisions 
of Section 179 since it merely provides 
that- 

“The offence of criminal misappropria- 
tion or of criminal breach of trust may be 
inquired into or tried by a Court within 
the local limits of whose jurisdiction any 
part of the property which is the subject 
of the offence was received or retained by 
the accused person, or the offence was 
committed.** 

There is nothing, therefore, in that 
section which prevents a Court within 
whose local limits any consequence of an 
offence has ensued, having jurisdiction to 
try the offence. 

Counsel for the accused relied on the 
case at Simkachalam v, Empsroy (1). The 
important paragraph of the judgment in 
that case is at the bottom of page 915 : — 

**Now, for the application of Section 
179 it is essential that the offence should 
depend on an act done and on a conse- 
quence which has ensued. But loss to one 
person, though a normal result of an act 
of misappropriation by another, is not an 
essential ingredient of the offence of cri- 
minal misappropriation. 

The offence is complete if the conver- 
sion is done with the intention of causing 
'wrongful gain to the offender irrespective 
of any loss which may ensue to any 
other person. The offence does not 
depend on the consequence which has 
ensued but only on the act which has been 
done. Section 179, therefore, does not in 
terms apply.” 

I n RamhilaSf In re (2) the learned J udges 
said : — 

*<The offence of criminal breach of trust 
is completed (assuming a preliminary trust 
by the misappropriation or conversion of 
the property (in this case the cash pro- 
ceeds of the hundis) dishonestly, with 
the intention of causing wrongful gain or 
wrongful loss. It is only the intention 
which is essentia). Whether wrongful 
gain or loss actually results is immaterial; 
it is a consequence, but no essential part 
of the offence and a person is not accused 

(1) (1917) 44 Cal. 912*21 C. wTi^. 373« 

411, C, 138-25 G. L. J. 451. 

(2) (1914) 33 Mad- 639=26 I. C. 136= 

1914 M.W.N. 894. 


of the offence by reason of it.** 

A contrary view was taken in Queen* 
Empress V. O'Brien (3) Edge, C.J. said:— 

‘‘The case against the applicant is one 
of an offence alleged to have been com- 
mitted by him under Section 408 of the 
Indian Penal Code. The contentidn on 
his behalf is that, if he committed any 
offence, it was committed in Lower 
Bengal and not within the Magistrate’s 
jurisdiction at Cawnpore. Of course I 
express no opinion whatever as to whe- 
ther the applicant committed an offence 
at all. That matter has yet to be decid- 
ed. If, however, he parted with goods 
of his employers in Lower Bengal and 
did not remit the price of those goods, as 
he was bound to do to his employers in 
Cawnpore, it appears to me that the case 
comes within Section 179 of the Code of 
Criminal Procedure ; that the conse- 
quence of the applicant having made away 
with, for his own purposes, goods of his 
employers in Lower Bengal, or the price 
of them, if he did so, was that a loss of 
the value of those goods ensued to his 
employers in Cawnpore. It might be 
very difficult to prove where the actual 
offence of breach of trust was committed. 
Of course the applicant denies he has 
committed any. At one time he said the 
goods were on their way to Cawnpore. 
Another time he said the goods were at 
Lucknow. The goods have disappeared. 
The applicant went to Cawnpore and 
failed to account. The matter can be 
inquired into at Cawnpore, and the Magis- 
trate at Cawnpore has jurisdiction in 
the case.” 

In my opinion the argument of the 
learned Chief Justice should be preferred 
to the arguments of the learned Judges in 
Simhachalam v. Emperor (1) and Ir re 
Ramhilas (2). The decision in Queen- 
Empress v. O'Brien (3) was followed by 
the Allahabad High (2ourt in Langridge 
V. Atkins (4). 

The whole question seems to me to 
depend on whether we must give tvo the 
word “ consequence ** in Section 179 its 
ordinary grammatical meaning or whe- 
ther we can restrict it to meaning a con- 
sequence which is a necessary ingredient 
of the offence, I see no justification for 
holding that the ordinary meaning should 
not be given to the word “ consequence** in 

(3) (1896) 19 AIK 111 = 1896 A.W.N, 191. 

(4) (1913) 35 All. 29=17 I. C 792= 10 AX.J. 

431. 
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Settion 179 and the argument in Queen- 
Empress v. O'hrien (3) seems clearly per- 
tinent in reference to this point. For 
instance, an agent might be given goods 
by his empl^^r to sell at various places; 
and if he performed the trust imposed 
upon Jiim he would be bound to pay the 
proceeds of the goods which had been 
sold to his employer. If he did not, and 
if his employer charged him with criminal 
misappropriation, it would he exceeding, 
ly difficult to prove at what place he had 
sold any part of the goods and misappro- 
priated the proceeds. It seems to me 
that Section 179 was intended to apply 
to such cases so as to enable an employer 
to file his complaint in the Court within 
whose jurisdiction the loss was alleged to 
have been incurred. 

In my opinion, therefore, the decisions 
of the Allahabad High Court should be 
followed and there is no reason to admit 
this application for revision of the Sub- 
Divisional Magistrate’s order. 

Kan«a> J--I agree. 

Appeal rejected. 
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• Macleod, C. J. AND Shah, J. 

Bai Acihar — Plaintiff- Appellant 

V, 

Lalbhat Hirachand — Defendant- 
Respondent. 

Second Appeal No. 234 of 1921 deci- 
ded on 29th November, 1921, from a 
decision of Joint Judge, Ahmedabad, in 
Appeal No. 209 of 1920. 

Evidence Act of 1$72), S. 92, Sale deed — 
Oral evidence to vary terms of the deed is not 
admissible. 

When the document in question is in terms a 
sale deed, no evidence to vary the term of the deed 
can*be admitted unless the case can be bi ought 
within any of the provisos to Section 92 of the 
Indian Evidence Act. [P. 41, C. 2j 

G, N. Thakor ^iox Appellant. 

H, V. Divatia — for Respondent. 

Macleod) C* J* — The plaintiff sued to 

obtain a declaration and accounts with 
respect to the plaint house in the city of 
Ahmedabad. It belonged to her step- 
brother Trikamlal. He mortgaged the 
property to the defendant on the 11th 
February, 1912 and sold it to the defen- 
dant on the 12th October, 1916, the con- 
sideration being Rs 1,081. The plaintiff 
alleged that there was an arrangement 
that the property should be reconveyed 
to Trikamlal or his heirs on their repay- 
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ing the total advances received, free from 
the burden of the alleged sale. The 
plaintiff, therefore, wished to * prove an 
oral agreement to reconvey on taking an 
account. It is admitted that the evi- 
dence, which was sought to be adduced to 
prove this, does not come within any of 
the provisos of Section 92 of the Indian 
Evidence Act. 

But a most extraordinary argument has 
been urged before us based on the 
evidence which cannot be called. It is 
first assumed that there was this arrange- 
ment, and then we are asked to believe 
that there must have been a representa- 
tion, made by the defendant to Trikamlal 
that the document was never to be 
enforced as a sale deed but was to be 
treated as a mortgage. That is not an 
argument which appeals to me, being con- 
trary to the cases decided by this Court. 

There may be cases in which parties 
may succeed in getting the Court to 
agree that the evidence which is tendered 
may come within one of the provisos by 
implication, and the case relied upon by 
the appellant, Krishna Bai v. Rama (1) 
may be one of those. But this is certainly 
not one of those cases which can possibly 
be brought within any of the provisos, 

The document in suit is a plain sale- 
deed and it is attempted to prove, by an 
oral agreerntnt to reconvey and take the 
accounts, that it is something different. 
I think that the appeal must be dismissed 
with costs. . 

Shah) J — ^ agree. I desire to add 
that on the allegations in the plaint I am 
satisfied that the view taken by the lower 
Courts as to the inadmissibility of the 
oral evidence to prove the alleged varia- 
tion of the terms of the sale-deed is right. 
Apart from any of the decided cases 
bearing on this point, it seems to me clear 
on these allegations that the case cannot 
be brought within any of the provisos to 
Section 92 of the Indian Evidence Act. 

The document in question is in terms 
a sale-deed, and no evidence to vary the 
terms of the deed can be admitted unless 
the case can be brought within any of the 
provisos. It is not easy to reconcile all 
the decisions of this Court on the point. 
But it seems to me that each case has to 
be decided with reference to the facts and 
pleadings of that case, and that there is no 
real conflict of any principle, though it 
may not be always easy to apply it in an 

U) 8 “Bom. L. R- 7$4, 
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apparently consistent manner. 

Appeal dismissed* 
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Macleod, C. J. and Shah, J. 

/. jD. Skerston Baker — Applicant 

V, 

Emperor— Opposite Party. 

Crinainal Application for Revision No. 
262 of 1921, decided on 2nd November, 
1921, from an order passed by Acting 
3rd Presidency Magistrate, Bombay. 

Motor Vehicles Act of 1914, Ss. 10 and 11 — 
Bofnbay MotorV ehioles Rules of 191 S as amend- 
ed by Rules of 1918 — Rule 6 (/) (B) and Schedule 
£)— Ultra vires — Fixing of time limit of the 
certificate is ultra vires. 

It is ultra vires of the local Government to 
fix a time limit in the registration certificate and 
to make a corresponding change in the Schedule 
D as no power was given by S. 11 of of the India 
Motor Vehicles Act to make rules for that pur- 
pose. Rule 6 of the Bombay Motor Vehicle Rules 
as amended is invalid and inoperative- 

[P. 43. C. 2.3 

O. Gorman with Little S* Co., — for Ap- 
plicant. 

Bahadufji with /. C. Bowen — for the 
Crown. 

Macleod) C J* — The applicant in this 
case was charged with having caused his 
motor car to be driven along the Queen’s 
Road on the 27th May, 1921, without 
having re-registered the same for the year 
1921, in contravention of Rule 6 (1) (6) of 
the Bombay Motor Vehicle Rules, 1915 
as amended by the Rules published on 
the 18th December, 1918. The applicant 
contended that the said Rule as amended 
was and is ultra vires of the powers con- 
ferred on the Local Government by Sec- 
tions 10 and 11 of the Indian Motor Vehi- 
cles Act, 1915, and that the same was in- 
valid and of no effect. 

The third Presidency Magistrate, how- 
ever convicted the applicant under the 
said amended rule and sentenced him to 
pay a fine of one rupee. The applicant 
has applied to us under our revisional 
powers to set aside the conviction and 
sentence. The learned Magistrate has 
given no reasons for his decision. 

Section 10 of the Act provides that 

(1) the owner of every motor vehicle shall 
cause it to be registered in the prescribed 
manner, and (2) that such registration 
shall be valid in such area as may be 
specified in the certificate of registration, 
and by Section 11, the Local Government, 
subject to the condition of previous publi- 
cation, shall m^ke rules for the purpose 


of carrying into effect the provisions of 
the Act and of regulating, in the whole or 
any part of the territories under its ad- 
ministration, the use of motor vehicles or 
any class of motor vehicles in public 
places. By sub. Section (2) in particular, 
and without prejudice to the generality of 
the foregoing powers the Local Govern- 
ment may make rules for all or any of 
the following purposes, which are detailed 
in the headings {a) to (i). 

Under {a) rules may be made providing 
for the registration of motor vehicles, 
and the conditions subject to which such 
vehicles may be registered, the fees paya- 
ble in respect of and incidental to regis- 
tration, the issue of certificates of regis- 
tration, the notification of any changes of 
ownership, and (subject to the provisions 
of Section 10) the area in which certificates 
or registration shall be valid. 

Rule 6 of the Bombay Motor Vehicles 
Rules, 1915, framed by the local Govern- 
ment under its powers given by Section 
11 of the Act provided that subject to the 
provisions contained in sub-Rule (2) of rule 
J3, no motor vehicle should be used un- 
less it had been first registered by the 
registering authority, and any niotor 
vehicle which had already been registered 
under the Act did not need to be re- 
registered. 

Rule 73 provided that every registration 
certificate granted under Section 10 of the 
Act should be in the form of Schedule D 
and should be available for the whole of 
British India. 

It will be noted that the Rule did not 
provide for any limit of time daring 
which the certificate should be valid. 

On the 1 8th Debember, 1918, the Local 
Government published amendments to 
the Bombay Motor Vehicles Rules, 1915, 

The following rule was substituted for 
the existing Rule 6: — 

(1) No motor vehicle shall be used save 
in accordance with Rule 14 or for the pur- 
pose of procuring registration — 

{a) unless it has been registered by 
the registeringauthority,and(5) unless the 
registration certificate granted in respect 
of it is in force. 

(2) Registration certificates granted 
in accordance with Rule 73 and Schedule 
D shall expire on the 31st December in the 
year in which they are granted but shall 
be renewable. 

(3) Registration certificates granteld 
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before the 18th December, 1918, shall 
expire on the 28th February, 1919. 

(4) Notwithstanding anything in this 
rule any registration certificate granted 
under any enactment for the time being 
in force in any part of British India other 
than*the Presidency of Bombay or in any 
State in India included in Schedule N 
shall be • valid in the Presidency of 
Bombay until the date of its expiry. 

Then in Rule 7 for the word “provided** 
jthe following was substituted : — 

“ P/ovided that no fee shall be charged for 
the renewal of a registration certificate in any 
case where the application for renewal is made be- 
fore the expiry of the certificate.** 

Various changes were made in 
Schedule D, the important one for the 
purpose of this case being that immedia- 
tely below “ Registration Certificate** 
the words “ Valid for the year ending the 
31st December,1919 *’ were to be inserted. 

The result of the amendment of the 
rules was that owners of motor vehicles 
who had registration certificates granted 
before the 18th December, 1918 had to 
renew their certificates before the 28th 
February, 1919, and that every certificate 
granted after the 18th December, 1918 
was^only valid up to the '31st December, 
1919. If then an owner neglected to 
renew his certificate before the expiry of 
the period for which it was valid, he was 
treated by the authorities as a person 
who had not caused his motor vehicle to 
be registered in the prescribed manner, 
and in order to come within the provi- 
sions of Section 10 of the Act he was liable 
to be charged with a fresh fee before he 
could get his certificate renewed. 

Now it is contended by the applicant 
that the amendment of the rules by the 
Lodhl Government limiting the duration 
of time for which a certificate was to be 
valid was ultra vires as no power was 
given by Section 11, to make rules for 
that purpose. Special reference was made 
to heading {d) of Section 11, sub-Section 
(2) which enabled the local Government 
to makerults prescribing the authority by 
which, and the conditions subject to 
which, drivers of motor vehicles or any 
class of such drivers might be licensed, 
the fees payable in respect of such 
licences, and (subject to the provisions of 
Section 9), the area within which, and 
tl\e duration for which, licences should 
be valid. Where it was intended to give the 


power to make rules prescribing a time 
limit it was expressly given to that effect 
and in our opinion heading (a) of Section 
11, sub-Section 2, does not by implication 
give a power to the local Government to 
prescribe by rule the duration of time 
during which a certificate of registration 
shall be valid. 

It has been contended that the local 
Government could make rules providing 
for the conditions subject to which the 
motor vehicles might be registered, and 
the duration of time was one of the condi- 
tions of registration. 

But we do not think there is any force 
in that argument, although the same 
words appear in heading (^), it was 
expressly provided that the duration of 
time during which licences should be 
valid should be prescribed by rule. 

Lastly, it was argued that the rule was 
made under the general powers given by 
sub-Section (1) but such a provision must 
be strictly construed and when the rules 
which can be made relating to the regis- 
tration of motor vehicles, are defined by 
'Section 2 (a) it is clear that the legislature 
intended that any rules relating to regis- 
tration must come within that definition. 

We think, therefore, that the conten- 
tion of the applicant must prevail, and 
that the amendment of the rules which 
were made on the 18th December, 19l8, so 
far as they provided that registration 
certificates should expire on the 31st 
December in the year in which they 
were granted was ultra vires of the Local 
Government. It would also follow that 
the corresponding amendment of the 
form in Schedule D was ultra vireSy and 
that the certificates of registration grant- 
ed according to the amended form should 
be considered as if the words “ valid for 
the year ending the 31st December^ 1919, 
were not added. 

Therefore, as the applicant had a 
certificate, he had complied with the pro- 
visions of Section 10 of the Act and the 
conviction under Section 16 of the Act 
must be set aside and the fine, if paid, 

refunded. 

Shah, J. agree. 

ConvtcHon set aside. 
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MActEOD, C. J. AND ShaH, J. 

Chunilal Dayahhai and, Company — 
Plaintiffs- Appellants 

V. 

The Ahniedabad Fine Spinning and 
Weaving Co.— Defendants- Respondents. 

First Appeal No. 216 of 1920, decided 
on 21st December, 1921 from the 
decision of Addl. First Class S. J., Ahme- 
dabad in Suit No. 552 of 1918. 

Contract — Condition in the contract, not to 
demand damages in case of breach — Party 
cannot commit breach without giving any 
reason. 

Particular words, “ If the obligor does not give 
delivery for any reason the utmost that will be 
the result will be that the contract will be can- 
celled, but the obligee will not ask for damages 
arising from the same”, cannot be read, as 
meaning that the parties agreed that if the obligor 
simply refused to give delivery, the obligee was 
bound to accept such a refusal without being 
able to claim damages. The clause evidently 
means that some reason must be given by the 
obligor which should justify his refusing to give 
delivery, [P. 44, C. 2 ; P. 45, C. 1.] 

B. h Desai with G. N. Thahor^iot 
Appellants. 

Coyajee with Ratanlal Ranchhoddas and 
H* /« Kania — for Respondents. 

•Macleod, C. J.: — The plaintiffs sued 
to recover damages in respect of non- 
delivery of certain goods by the defend- 
ants. Under the contract which is dated 
the 17th June, 1916, the plaintiffs agreed 
to purchase certain goods produced by the 
defendant mill. The contract states: — 

“ We have purchased goods that are in course 
of preparation so that we shall take delivery of 
the goods from time to time as we receive notice 
from the Company of their being ready. If we do 
not take delivery of the goods purchased within 
the period fixed for taking delivery as stated above 
you are at liberty to keep the said goods on our 
account and risk or to sell them either by public 
auction or by private contract, and we shall make 
good to you the damage, if any, that you may 
have to suffer by reason of your having to resell 
the goods in that way. If we do not take deli- 
very of goods which are purchased under prepa- 
ration on receiving notice from you, or goods to 
be delivered at a particular period on the expira- 
tion of that period interest at the rate of six per 
cent, and expense of insurance etc., will run 
against us so long as the goods remain on our 
risk and account either in the godown of the mill 
or in the Company’s godown in the market, 
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“If the Company’s mill stops or tf the mill meets 
with any accident or obstacle or if the mill stops 
by reason of some circumstance or on account of 
strike you are at liberty to cancel all the goods 
written in the contract or the potation that may 
have remained undelivered without giving us 
damages. If you are not in a position to deliver 
the goods or if there be any dispute in respect of 
the goods, or if the Company do not give delivery 
for any reason the utmost that will be the result 
will be that the ‘ Soda ’ will be cancelled but 
we shall not ask for damages arising from the 
same from you in any way.” 

The plaintiffs took delivery of 90 bales 
out of 151 mentioned in the contmet. 
Then the defendants declined to give fur- 
ther delivery without giving any reason 
for such refusal. Accordingly the plaintiffs 
filed this suit for damages. So far as I 
can see the defence was that the defend- 
ants were not obliged to give any reasons 
according to the terms of the contract 
for refusing to complete the delivery. 
The first issue raised was whether the 
plaintiffs have got a cause of action to 
sue for damages. 

The learned Judge held that the clause* 
with regard to the avoidance of the con« 
tract for any reason should be read strictly, 
and therefore, the defendants were justi- 
fied in merely refusing to give delivery 
without assigning any reason, and the 
plaintiffs had no remedy. The suit was 
accordingly dismissed. 

I need not refer to the amendment which 
was allowed in the plaint so as to include 
a prayer for specific performance beyond 
stating that it was obvious, from what- 
ever point of view we look at the case, 
that the plaintiffs could not demand 
specific performance. 

Now I do not think that the learfled 
Judge has construed the contract in the 
proper way. 1 do not think that those 
jjarticular words, If the Company do 
not give delivery for any reason the ut- 
most that will be the result will be that 
the * Soda * will be cancelled, but we 
shall not ask for damage arising from 
the same,” can be read as meaning that 
the parties agreed that, if the defendants 
simply refused to give delivery, the 
plaintiffs were bound to accept such a ref u- 
sal without being able to claim damages 
if they wished to do so. It seems to me 
that the clause evidently means thsd 
some reason must be given bjr the defen- 



1922 


chandmal V, viSHVANATH (Macleod, C. J,) 


Bombay 45 


dants which would justify their refusing 
to give delivery, and that they were not 
entitled merely to say that the contract 
was off, because they did not wish to 
deliver any more goods under it. 

A reference has been made to New 
Zealand Shipping Company v. SocieU Des 
Ateliers Et P^lantievs De France (!)• The 
facts there were different, but the princi- 
ples laid down by their Lordships would 
apply to a case of this kind. The terms 
of the contract in that case were — If the 
construction of the steamer contracted to 
be built was delayed by an unpreventable 
cause beyond the control of the builders, 
the time, for the construction would be 
extended, and in case the builders should 
be unable to deliver the steamer within, 
in the event of France becoming engaged 
in a European war, 18 months from the 
date agreed by the contract for comple- 
tion, thereupon this contract shall become 
void. 

Lord Shaw said at p. 12 : — 

** The answer to the whole of this is clearly 
put by Bailhache, J. — that the stipulation as to 
the cdhtract becoming * void ' is a stipulation in 
favour of both parties. This is subject only to 
this, that the conduct or situation of the party 
treating the contract as void shall not have been 
the means whereby the event which gives rise to 
the condition has been brought about. What I 
have ventured last to express appears to me to be 
sound in principle and to be a better and broader 
expression of the principle than a reference to 
either, a party's own wrong or a party's own de- 
fault, for without either definite wrong or de- 
fault the action, or even the situation, of one of 
the parties may be sufficient to produce the con- 
dition. I prefer more than any other as an expres- 
sion of the principle that which occurs in Coke 
upon Littleton (206 6), and is quoted with ap- 
provaj by Lord Ellenborough in Rode v. Farr 
(2) *' for that he himself is the mean that the con- 
dition could never be performed.” 

Therefore, if the parties agreed in 
certain events that the contract should 
become void, that would not mean that 
one of the parties could himself bring 
about the state of affairs which would 
avoid the contract. So that in this case 
it was not competent for the defendants 
merely to say that they did not wish to 
give -any further delivery, and that, 
therefore, the contract should be cancel- 


(1) (1919) H. C. 1 = 62 S. J. 519=34 T. L.R. 
• 400=87 L.J. K.B. 746. 

(2 (1817)6 M&S. 121=195 B.R 1188 


led without any claim for damages ari- 
sing in favour of the plaintiffs. 

The decision of the lower Court was 
wrong. The case must go back to be 
tried on its merits. If the defendants are 
able to satisfy the Court that they had 
just cause for cancelling the contract, of 
course it i^s open to them to do so. The 
plaintiffs must have the costs of the 
appeal. Costs in the Court below will 
be costs in the cause. 

Shah) J* • — I agree. 

Appeal allowed^ 
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Macleod, C. j. and Shah, J. 

■ Chandmal Kesarmal and others — Plaintiffs. 
Appellants 

V. 

Vishvanath Balwant Sohoni —Defend, 
ants- Respondents. 

Second Appeal No. 74 of 1921, decided 
on 23rd December 1921, from a decision 
of District Judge, Ahmednagar in Appeal 
No. 166 of 1918. 

(a) Lease — Lease to lessee putra poutradi 
santati — Death of lessee before expiry of 
lease — Lease would descend to his heir and 
is not resumahle by grantor. 

Where a lease was granted to the lessee his 
sons, grandsons and descendants, held that the 
house would be deemed to have been let ab- 
solutely for the period and that on lessee's death 
before the expiry of the period, it would descend 
to his heir alienable and never resumable, unless 
in a particular case, some custom were proved 
which would exclude the ordinary law; for 
instance, if it were found that these words 
applied to a devise of an estate which by custom, 
descended only in the male line, then they could not 
be held to convey an absolute estate of inheri- 
tance. There is no difference whether such 
words be found in a will or lease. [P. 46, C. 1.] 

(b) Words and Phrases — Putra Poutradi Santati 
—Wort/s convey absolute estate. 

The above words when found in a will convey 
an estate of inheritance. [P. 46, C. 1.] 

5. S. Pathar^ Government Pleader— for 
Appellants. * 

Coyajee with G. 5. Mulgaonhar—iov 
Respondents. 

Macleod) C J-: — The plaintiff com- 
pany sued to recover land which was 
originally leased to 009 Perpraj Under 0 
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rent-note passed by him on the 1st Octo- 
ber, 1905. The defendants Nos, 3 and 4 
who resist the plaintifF^s claim, are the 
sister’s sons of Pemraj. The case for 
the plaintiff is that the lease was only to 
Pemraj and his wife and his direct des- 
cendants, thus ejtcluding the collaterals. 
This construction of the document has 
found favour in both the lower Courts. 
But I do not think that that is the way 
to look at this particular document which 
amounts to a lease of particular premises 
for forty years to Pemraj, and if there 
had been no words of limitation the 
leasehold interest would pass to his 
heirs. 

The question is whether we can extract 
from the document any intention that the 
lease on the death of Pemraj and his 
wife should descend in a particular manner. 

The words are 3^ which are 

translated ‘ sons and grandsons and our 
lineage.” It is clear from the decision in 
Ramlal Mookerjee v. Secretary of State (1), 
that those words putra poutradi and 
lineage when found m a will, convey an 
estate of inheritance, and the same con- 
clusion was arrived at in Perhash Lai v. 
Rameshwar Nath Singh (2) where their 
Lordships recognised that these words 
had been held to convey absolute estates 
of inheritance, alienable and never re- 
suraable unless in a particular case some 
custom were proved which would exclude 
the ordinary law for instance. If it were 
found that these words were applied to a 
devise of an estate which by custom des- 
cended only in the male line, then they 
could not be held to convey an absolute 
estate of inheritance. 

There is no difference whether such 
words be found in a will or lease, and 
there is nothing in this particular docu- 
ment on the facts proved which would 
show that^ the period of forty years for 
which the rent-note was to run, was to 
terminate before the expiry of forty years, 
in the event of the line of the direct des- 
cendants to Pemraj coming to an end. In 
my opinion this document should be con- 
strued as leasing the premises absolutely 
to Pemraj for a period of forty years and 
the result would be that on the death of 
Pemraj it would go to his heirs. 

No doubt the fact that the wife is men- 
tioned in the document might create a 

(1) (1882) 7 Cal. 304=8 I. A, 46=4 Sar, 225. 

(2) (1904) 31 Cal. 561. 


difficulty, since in the event of Pern raj 
dying before his wife, she might claim a 
life-estate in the lease to the exclusion of 
his heirs. However that question need 
not be considered. Taking a general view* 
of the lease, and in the absence of any 
claim by the wife, we are entitled fo come 
to the conclusion that it was a lease to 
Pemraj for forty years without any limi- 
tation. 

Therefore the appeal should be allowed 
and the plaintiff’s suit dismissed with 
costs throughout. The direction that the 
plaintiff should get possession sho^uld be 
struck out. The direction with regard to 
payment of rent should stand. 

Appeal allowed, 

A. I R. 1922 Bombay 46. 

Macleod, C. J., and Shah, J. 

The Central India Spinning and Weaving 
Co. — Plaintiffs- Appellants 

V. 

G.I, P, Defendant- Respon- 

dent. 

O. C. J. App. No. 41 of 1921, decided 
on 1st December, 1921, from the decision 
ofKajiji, J. 

Railways Act, S. 72-^Risk-note H — Loss of 
one or complete package — Conduct of the Rail' 
way Company--^^ rims, facie evidence against 
company let in — Onus of proof shifts to Railway 
Company. 

In a case of bales booked from a station on 
one Railway to another place over a different 
railway if the bales are packed in a waggon 
sealed at the sending station, there is a legitimate 
inference that the waggon was broken open at 
the sending place where the goods could be dis- 
posed of without exciting any suspicion, and even 
if it occurred after the waggon left the station of 
despatch, that either some of the company ser- 
vants were concerned in the theft or the theft 
occurred owing to the company's servantsi wil- 
ful neglect. There being a prima facie case 
against the railway, it is for the railway company 
to offer some reasonable explanation in order to 
escape liability. [P, 49, C. 2 ; P. 50, C. 1 & 2.] 

Desai and Mulla — for Appellants. 

Strangman and Camphell — for Respon- 
dents. 

Macleod# C. J.: — This is an appeal 
from the decision of Kajiji, J. dismissing 
the plaintiffs’ suit with costs. 

On the 19th August, 1918, the plaintiffs 
delivered to the defendant company at 
Nagpur fifty.seven bales of piece-goods 
to be conveyed from Nagpur to Amritsar 
and the defendant company issued a 
railway receipt for the said bales to the 
plaintiffs. The goods were booked undor 
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a Visk-note ia Form H whereby the 
plaintiffs, in consideration of the consign- 
ment being charged for at the special 
reduced or owner’s risk rates, agreed and 
undertook to hold the Railway Adminis- 
tration and all other Railway Administra- 
tions working in connection therewith, and 
also all other transport agents or carriers 
employed by them respectively over 
whose railways or by or through whose 
transport agency or agencies the said 
goods might be carried in transit harmless 
and free from all responsibility for any 
loss, •destruction or deterioration of or 
damage to all or any of the said consign- 
ment from any cause whatever except for 
a loss of the complete conF^ignment or of 
one or more complete packages forming 
part of the same consignment, due either 
to the wilful neglect of the Railway 
Administration or to theft by or to the 
wilful neglect of its servants, transport 
agents, or carriers employed by them 
before, during or after transit over the 
said railway or other railway lines work- 
ing in connection therewith or by any 
other transport agency or agencies em- 
ployed by them respectively for carriage 
of the whole or any part of the said 
consignment provided that the term * wilful 
neglect’ should not be held to include fire, 
robbery on running train or any unfore- 
seen event or accident. 

The said goods were carried over the 
railway of the defendant company from 
Nagpur to Delhi, then over the railway 
of the East India Railway Co., from 
Delhi to Umbala, and lastly over the 
railway of the North-Western Railway 
Co., from Umballa to Amritsar. The 
goods arrived at Amritsar on or about the 
6th September, but only fifty-four out of 
the fifty-seven bales were delivered to the 
plaintiffs* consignees. 

A lengthy correspondence ensued in 
which the defendant company at first 
contended that the loss had not occurred 
on their railway and therefore they were 
not liable, disregarding the provisions of 
Section 80 of the Indian Railways Act. 
Finally, on the 31st July, 1919, the de- 
fendants wrote that for the reasons 
already stated in the previous correspon- 
dence they were not liable for the claim. 
The suit was filed on the 5th September 
claiming the sum of Rs. 1,582- 7-0, the value 
of the three missing bales and interest. 

The defendants in their written state- 
ment admitted the short delivery but 


denied that the loss of the three bales 
was due either to the wilful neglect of the 
defendant company or to theft by or to 
the wilful default of their servants as 
alleged. 

At the hearing the following issues 
were raised, — 

(1) Whether the loss of the three bales 
was due to the wilful neglect of the 
defendant company ? 

Whether the loss of the said bcales 
was due to theft by or wilful default of 
the defendant company’s agents or 
servants ? 

The third issue was immaterial. 

Leave was then granted to amend the 
plaint so that the following issue might 
be raised : — 

Whether the goods were not conveyed 
over the East India Railway Company 
and the North-Western Railway Com- 
pany at railway risk, and Clause 10- A was 
added to the plaint, claiming that if the 
goods were lost after they left Delhi the 
defendants were liable in any event. 

The defendant company replied that 
they were not liable for the claim made 
on the assumption that the bales were 
lost on a line of railway other than the 
defendants. The evidence shows that the 
plaintiffs’ goods were loaded at Nagpur 
in one waggon the doors of which were 
sealed with a seal bearing the following 
description N. G. P. 18. When the* 
waggon arrived at Amritsar the unloading 
clerk noticed that the seal on one side 
bore the inscription N. G. P. in large 
characters without any figure and so the 
police were sent for. 

The seals were broken in the presence of 
Khairuddin of the Government Railway 
Police and on the waggon being unloaded 
three bales were found to be missing. 
Smith who was Station Master at Nagpur 
in August— September, 1918saidthat dur- 
ing his time no such seal as N. G. P. 
(Exhibit J.) was used. Mr. Schofield, 
Assistant Tralfic Superintendent (Claims) 
N. W, Railway Co., deposed that when 
goods were booked on a foreign line, 
to their line and waggon arrived at 
Amballa the train clerk in conjunc- 
tion with the guard of the in-corning 
train and the Chowkidar examined 
the seals of the waggon and reported 
if they were defective. No such report 
was made in this case. He made 
inquiries and was infoimed that there 
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were no foot boards on the waggon in 
the suit so that it would not be possible 
to substitute the seals while the train 
was running. The witness also stated 
that the seals bearing different types were 
discovered after the waggon had been 
unloaded,/.^., after one of the seals had 
been removed. 

The defendants called no evidence. 

Some of their servants were present 
and were offered for examination by 
plaintiffs’ counsel but Mr. Mullasaid they 
ought to h -.ve been called by the defeji- 
dants. The learned judge thought that 
as a matter of fact if the defendants had 
called them they would not have thrown 
any further light on the question how 
the loss occurred. Clearly the onus lay 
on the plaintiffs who had signed the risk- 
note in Form H to prove either that the 
defendants were liable under the terms of 
the note, or to s atisfy the Court that the 
proper inference to be drawn from the 
facts proved was that the defendants were 
liable. It is not suggested the theft was 
from a running train. 

The learned Judge says Mr. Mulla 
advanced two theories. The first was 
that the loss occurred when the goods 
were still in the goods- yard at Nagpur 
station. The goods were booked on the 
19th August, the waggon being sealed at 
11-15 A.M. As the waggon remained for 
thirty hours in the Nagpur goods-yard, 
^the theft must have been committed by 
*the defendant’s servants or it must have 
occurred owing to their wilful neglect. 

The second theory was that if the theft 
was not committed by the employees of 
the defendants it was due to the neglect 
of one of its servants, i the Chowki- 
iar. But it will be seen that this was 
only part of the first theory. The 
learned Judge thought that the proba- 
bilities were against the theft having 
been committed in the Nagpur goods- 
yard. Any servant of the defendants 
intending to commit the theft and taking 
the trouble to prepare a seal to re-seal 
the waggon would have taken the 
precaution to prepare a ^eal similar to 
the one used by the defendants, and 
further it would require great daring for 
any servant to commit a theft from the 
goods-yard. 

With regard to the question of neglect, 
Mr. Mulla had not called the Chowkidar 
who was available for examination. He, 
therefore, came to the conclusion that he 


was not satisfied that the loss was ‘due 
either to theft by or to wilful neglect of 
a servant of the defendants. 

Considerable light on the question, how 
a case of this nature should be dealt 
with, is thrown by the decision of the 
Court of Appeal in Smith Ltd.f v. JS. W. 
Ry. Co. (1). 

Certain traders delivered to the defen- 
dant railway company a parcejcontaining 
six pairs of boots weighing 19 lbs. for 
carri sge from Birmingham to Wilton, 
near Salisbury, on the terms that the 
company should not be liable for loss, 
etc., except upon proof that the loss, etc., 
arose from the wdful misconduct of the 
Company’s servants. The parcel was 
never delivered to the consignee. Even- 
tually an action was brought to recover 
the value of the parcel. The defendant 
company offered no evidence. The 
County Court Judge decided in favour 
of the plaintiffs saying (p. 241) : — 

I must look at the whole of the 
circumstances which may be equally 
consistent with one or more theories. If 
any one of these theories is adopted 
which would relieve the railway company 
from liability under the contract the 
claim certainly could not succeed, but 
if there is evidence strongly preponder- 
ating in favour of one of those theories 
which in the absence of reasonable 
explanation by the company would fix 
them with liability, I am entitled to act 
upon it. There is m my opinion, evidence 
here which justifies me in finding, as I 
do, wilfal misconduct on the part of the 
defendants.” 

The Divisional Court reversed this 
judgment. 

The plaintiff’s appealed. Banker, L. J. 
said (p. 243): — 

** I pass now to consider the point 
which was taken in the county Court, 
whether the evidence laid by the appel- 
lants was such as to justify an inference 
that tl^ parcel was lost owing to the 
wilful misconduct of the railway corn- 
pany’s servants. If there was evidence 
upon which the learned county Court 
Judge could properly draw that inference 
this Court cannot interfere with his 
decision. The learned Judge, in my 
opinion, directed himself quite correctly 
when he said; ‘ If there is evidence strongly 
preponderating in favour of one of such 

'"('17(1921) 2 K.B, 237 = 65 8. J. 172=90T. X 
K. B. 644. 
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theories which, in the absence of reason- 
able explanation by the company, would 
fix the defendants with liability, 1 am 
entitled to act upon it. That legitimate 
inference from established fact is evidence 
for the purpose of applying the above 
direction to the present case is, I 
think, clear beyond doubt. Although 
the learned Judge was undoubtedly en- 
titled to draw inferences from the facts 
proved before him, the inferences must be 
such as could legitimately be drawn from 
the facts. If the facts are such that no 
reasonable man could draw a particular 
inference from them, or if the particular 
inference is such as to be equally consis- 
tent with non-liability, and with liability, 
then the party, who relies on the inference 
to discharge the onus of proof of establish- 
ing liability, fails.** 

After discussing the evidence the learn- 
ed Lord Justice came to the conclusion 
that there were no materials in the case 
upon which a charge of bad faith could be 
sustained. In the absence of any evidence 
of bad faith the evidence adduced for the 
.appellants was not in his opinion capable 
of the inference that the parcel must have 
been lost owing to the wilful misconduct 
of the defendant’s servants. The evidence 
left the question entirely open as to the 
cause of the loss. Scrutton, L. J., said 
(pp. 249, 250) : — 

“ It is to be noted that the appeal being 
from a county Court Judge, who is the sole 
Judge of fact, the question is not whether 
the Court, on such evidence as there was, 
would have come to the same conclusion, 
but whether there is any evidence which 
could reasonably, if accepted, be the basis 
of such a conclusion, in my opinion it is 
impossible to lay down any general rule 
as to the facts from which one can infer 
in •the absence of explanation of loss, 
* loss by wilful misconduct of the com- 
pany’s servants.* It must depend on the 
nature of the subject-matter and of the 
stage of the transit reached in each parti- 
cular case. 

“ For instance, if the company were 
carrying an elephant and would say 
nothing as to .why it was not delivered, as 
an elephant can hardly disappear without 
a compsrtiy's servant knowing of it, one 
would easily find that it was loss either 
by wilfuf misconduct of the company’s 
servants, or by their wilfully not at once 
informing some superior that it had dis- 
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appeared when it could easily be traced 
and recovered. Onthe.other hand if a small 
parcel disappeared from a pLice to which 
both the company’s servants and outsiders 
had free access, in a time of A great pres- 
sure of business, it would be impossible to 
draw any inference as to what had really 
happened. In an action by the same goods 
owner against the Midland Railway Conu 
pany Smith Ltd, v. Midland Railway 
Co, (2), this Court felt able to find wilful 
misconduct of the Company’s servants 
from the fact that part of the contents of 
a parcel had disappeared, the parcel hav- 
ing been opened, repacked with rubbish, 
and done up again. 

“In such a case such an operation 
must have taken some time, and have been 
carried out on the company’s train by a 
person who could calculate on being free 
from disturbance for the considerable 
time taken in unpacking and repacking, 
facts which pointed strongly to theft by a 
servant of the company.” 

On consideration of the evidence the 
learned Lord Justice came to the conclu- 
sion that there were too many supposi- 
tions and assumptions in the case for the 
goods owner and that there was no ground 
on which it could reasonably be found as 
a fact that the goods were lost by wilful 
misconduct of the company’s servant. 
Atkins, L. J. dissented. He considered 
there was pyima faci’e evidence of conver- 
sion or detention and the defendants’ long 
continued failure to give any explanatipn 
as to what had happened to the goods 
coupled with the inadequate explanation 
of the delay afforded some evidence upon 
which the Judge could find that there 
was a prima facie case that the conver- 
sion or detention was not innocent but 
wilful. 

We are not restricted to finding whether 
there was any evidence which could rea- 
sonably if accepted be the basis of the 
conclusion of the learned Judge in the 
Court below. It is competent to us to 
find that on the facts, proved the infer- 
ence drawn was not the right one. 

Now it is admitted that the bales 
were packed in a waggon at Nagpur which 
was sealed. Thereafter the waggon would 
be on the railway line to which ordi- 
narily the public would not have access 
unless they were travelling as passengers 
in passenger trains. Whoever committed 
^2) (imJlsZTJT K. 868= 121 L, T. 27”^ 
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tively. But the evidence is unsatisfactory 
and no reliance can be placed on it. 
There is no writing about the debts and 
such oral evidence can be prepared at 
any time.’* 

On reading the evidence admittedly 
adduced to prove the payments, there can 
be no doubt that the learned Judge was 
right in his appreciation of it. Because 
the sale-deed passed thirty years ago by a 
Hindu widow to an outsider could not be 
attacked until the death of the widow, it 
may seem hard that the defendant pur- 
chaser should be deprived of this property. 
But still the law in this country is per- 
fectly well known that a widow cannot 
sell more than her own interest unless 
there is legal necessity, and the onus has 
rightly been placed on the purchaser to 
prove that the sale was for necessity. 

Therefore, it was desirable that at any 
rate the debts which it was suggested were 
paid off out of the purchase price should 
have been recited in the deed and it was 
not sufficient that there should be merely 
a recital that the property had been sold 
for debts. The learned Judge pointed 
out : — 

“ There is absolutely nothing to show 
that Daji was really indebted. He pos- 
sessed considerable land, both at Delada 
and Dholgam. It is probable that the 
suit lands were sold because the widow 
who resided at Dholgam could not 
manage them. On the evidence I am 
»ot prepared to hold that the sale was 
for necessity.” 

In any event it is impossible to come 
to the conclusion that the learned Judge 
was wrong in his appreciation of the 
evidence. The defendant has also failed 
to prove that his father spent about a 
thousand rupees on improvements as 
alleged in this case, and as the revenue 
of the land is said to be Rs. 320 a year, 
we think the defendant must have re- 
couped the money which his father spent 
in purchasing the property with interest 
thereon. 

The appeal fails and must be dismissed 
with costs. 

Appeal dismissed, 

A* L R* 1922 Bombay 52* 
Macleod, C.J. and Shah, J. 

Em peror — Applicant 

V. 

Balhrishna Qovind K^lhavni — Respondent^ 
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Critical Application for Revision 
No. 211 of 1921, decided on 28th Sep- 
tember, 1921, from an order by the 
Government of Bombay. 

Penal Code, S. 22^— ‘Complaint pending 
before Magistrate— Comments in the news- 
paper — Peflzcting on impartiality of Magistrate 
is contempt of Magistrate's Court — Contempt 
of lower Court may he contempt of High 
Court-Contempt, 

Comments in a publication reflecting on the 
character or impartiality of the Magistrate in the 
course of the criminal trial, tend to deprive the 
Court of the power of doing that which is the end 
for which it exists, f.e., to administer justice duly 
and impartially, and constitute necessarily a 
contempt of the Magistrate’s Court [P. 53 ,C. 1.] 

Per Macleod, C. J.— It is not that every 
contempt of an inferior Court is necessarily a 
contempt of High Court. It is a question which 
must be decided on the facts of each case. If the 
publication of the remarks in an article impedes 
the due administration of justice, it constitutes a 
contempt of High Court and it has jurisdiction 
and powers to deal with it as the King's Bench 
Division in England has [P. 62, C. 1, 2.] 

Per Shah, J , — The High Court has no power 
to punish contempts of Criminal Court subordi' 
nate to it as the King’s Bench has. 

[P. 63, C. 2; P. 64, C. 2.] 

G. N, Thakof and H, B. Gumaste — for 
Respondent. 

Bahadurji with S. S. Patkar — for the 
Crown. 

Macleod) C* J. This is a rule 
granted at the instance of the Government 
of Bombay calling upon Balkrishna 
Govind Kulkarni, Editor and Publisher 
of the Shuhhodaya newspaper at Dharwar 
to show cause why he should not be com- 
mitted for contempt of Court in respect 
cf the publication of an article comment- 
ing on the proceedings in the Court of 
the First Class Magistrate at Dharwar 
against two volunteers of the Temperance 
Committee who were alleged to hav% 
extorted some money from a Bhangi, 

The article commences : — 

Proceedings have been instituted 
against two volunteers of the Temperance 
Committee for the alleged extortion of 
thirteen annas and the hearing commen- 
ced ten days back, ... The Police have 
appointed to conduct the caserne of their 
inspectors who merely does what he is 
asked to do by the police j.Bd ’^echoes 
them and earns his pay without any 
trouble. Every one in the town seems 
to be under the impression that the 
complainants voluntarily paid the fine 
and that the case owes its origin to the 
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pressure of the liquor contractors w® 
desire to make fortune by selling toddy. 
Moreover there is a thick rumour that on 
the day on which the volunteers were 
arrested the trying Magistrate ran up 
the staircase of the Collector’s Office and 
called on* Mr. Painter ani that some 
^vhisper took place between them. Again 
Police Sahebs sit in chairs on the Magis- 
trate’s dais and wink (at each o^her). The 
chief complainant is a Bhangi under the 
District Superintendent of Police who 
receives Jiis pay from the Police Depart- 
ment.” 

There are further allegations that the 
District Police Superintendent was speak- 
ing in the middle when witnesses were 
being examined ; that when the pleader 
for the accused observed that it was right 
that CO- witnesses should be examined on 
the same day or else there was fear of 
the F^olice tutoring, the Court adjourned 
the hearing one hour earlier than the hour 
of closing of the Court prescribed by law; 
that although the evidence of the witnesses 
had been satisfactory, the accused were 
not enlarged on bail. 

It can hardly be disputed that these re- 
marks constitute a very gross contempt 
of Court. 

In the first place such comments, 
while proceedings are pending in a Court 
of law tend to deprive the Court of the 
power of doing that which is the end for 
which it exists, to administer justice duly 
impartially, and with reference solely to 
the facts Drought before it. Secondly, 
any remarks reflecting on the character or 
impartiality of the Magistrate in the 
course of the trial must necessarily be 
contempt: Reg. v. Gvay (1). 

Now the innuendo in the passages 
complained of is perfectly clear. The 
public are told that the general impres- 
sion is that the accused are innocent, that, 
instead of extorting thirteen annas from 
the Bhangi, they received the amount as 
a voluntary contribution, that the liquor 
contractors and the Police are colloborat- 
ing in the prosecution, that the trying 
Magistrate isTaking his orders from the 
Collector, and inlSijis conduct of the trial 
is acting withf great favouritism towards 
the Police and with gross partiality 

(1) *(1900) 2 Q.B. 36 = 82 L.T. 534 = 69 L,J.Q. 

B. 502*64 J. P. 484. 


against the accused. It is. not difficult to 
imagine what the result of such com- 
ments would be among the public in times 
of political excitement. They would be 
induced to think, if the accused were con- 
victed, that they had been denied the 
essentials of a fair trial, and that the 
Court, whose function it was to render 
justice to all who might appear before it, 
had been prostituted to procure the con- 
viction of innocent men in order to gratify 
the avarice of the fiquor contractors. 

The respondent says in his affidavit by 
way of explanation : — 

‘Tn publishing the article complained 
of I had no desire or intention in any way 
to interfere with or obstruct the due course 
of administration of justice or in any way 
to prejudice the fair trial of the case. I 
wrote the article in the discharge of what 
I believe to be my duty as a journalist 
believing in good faith that I was entitled 
to do so having regard to the fact that the 
case was regarded on all hands to be one 
of public interest and importance. I may 
add that 1 have all along believed that it 
is open to a journalist in the discharge of 
his duties to offer fair and legitimate 
comments on all matters affecting the 
public interest and that in the publication 
of the article in question I was actuated 
by no other motive or desire whatever 
than that of doing my duty to the public 
as a journalist by offering fair comments 
on matters of urgent public interest. 

If this Hon’ble Court is, however, of 
opinion that even the mere publication of 
comments on proceedings pending in the 
Court of a snbordinate Magistrate 
amounts in law to a contempt of Court of 
which this Hon’ble Court will be entitled 
to take notice, I am willing to abide by 
this Hon’ble Court’s ruling on the point 
and to express my sincere regret for 
having published the article in ignorance 
of the law governing the publication of 
such comments.” 

The respondent is a pleader of mature 
age and his affectation of ignorance of the 
law with regard to a journalist’s right to 
comment on pending judicial proceedings 
can be accepted at its true value. 

With regard to his allegations against 
the Magistrate the respondent says : — 

“I fully believed in the truth of the 
statement when I published the same on 
the strength of a thick rumour which I 
had myself heard and which was confirm* 
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tively. But the evidence is unsatisfactory 
and no reliance can be placed on it. 
There is no writing about the debts and 
such oral evidence can be prepared at 
any time.** 

On reading the evidence admittedly 
adduced to prove the payments, there can 
be no doubt that the learned Judge was 
right in his appreciation of it. Because 
the sale-deed passed thirty years ago by a 
Hindu widow to an outsider could not be 
attacked until the death of the widow, it 
may seem hard that the defendant pur- 
chaser should be deprived of this property. 
But still the law in this country is per- 
fectly well known that a widow cannot 
sell more than her own interest unless 
there is legal necessity, and the onus has 
rightly been placed on the purchaser to 
prove that the sale was for necessity. 

Therefore, it was desirable that at any 
rate the debts which it was suggested were 
paid off out of the purchase price should 
have been recited in the deed and it was 
not sufficient that there should be merely 
a recital that the property had been sold 
for debts. The learned Judge pointed 
out : — 

There is absolutely nothing to show 
that Daji was really indebted. He pos- 
sessed considerable land, both at Delada 
and Dholgam. It is probable that the 
suit lands were sold because the widow 
who resided at Dholgam could not 
max^age them. On the evidence I am 
BOt prepared to hold that the sale was 
for necessity.*’ 

In any event it is impossible to come 
to the conclusion that the learned Judge 
was wrong in his appreciation of the 
evidence. The defendant has also failed 
to prove that his father spent about a 
thousand rupees on improvements as 
alleged in this case, and as the revenue 
of the land is said to be Rs. 320 a year, 
•we think the defendant must have re- 
couped the money which his father spent 
in purchasing the property with interest 
thereon. 

The appeal fails and must be dismissed 
with costs. 

Appeal dismissed, 
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Macleod, C.J. and Shah, J. 

Applicant 

v. 

Balkrishna Qovind Kulharni — ResDondent 
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Crid^al Application for Revision 
No. 211 of 1921, decided on 28th Sep- 
tember, 1921, from an order by the 
Government of Bombay. 

Penal Code, S, 228 — Complaint pending 
before Magistrate — Comments in the news- 
paper — Reflecting on impartiality of Magistrate 
is contempt of Magistrate's Court'— Contempt 
of lower Court may be contempt of High 
Court — Contempt, 

Comments in a publication reflecting on the 
character or impartiality of the Magistrate in the 
course of the criminal trial, tend to deprive the 
Court of the power of doing that which is the end 
for which it exists, i,e., to administer justice duly 
and impartially, and constitute necessarily a 
contempt of the Magistrate’s Court fP. 53 ,C. 1.] 

Per Macleod, C.J.— It is not that every 
contempt of an inferior Court is necessarily a 
contempt of High Court. It is a question which 
must be decided on the facts of each case. If the 
publication of the remarks in an article impedes 
the due administration of justice, it constitutes a 
contempt of High Court and it has jurisdiction 
and powers to deal with it as the King's Bench 
Division in England has [P. 62, C, 1, 2.] 

Per Shah, J . — The High Court has no power 
to punish contempts of Criminal Court subordi** 
nate to it as the King’s Bench has. 

[P. 63, C. 2; P. 64, C. 2.] 

G. N, Thakof and H, B. Gumaste — for 
Respondent. 

Bahadurji with 5. S. Patkar — for the 
Crown. 

Macleod) C» J* • — This is a rule 
granted at the instance of the Government 
of Bombay calling upon Balkrishna 
Govind Kulkarni, Editor and Publisher 
of the Shubhodaya newspaper at Dharwar 
to show cause why he should not be com- 
mitted for contempt of Court in respect 
cf the publication of an article comment- 
ing on the proceedings in the Court of 
the First Class Magistrate at Dharwar 
against two volunteers of the Temperance 
Committee who were alleged to havfe 
extorted some money from a Bhangi, 

The article commences : — 

** Proceedings have been instituted 
against two volunteers of the Temperance 
Committee for the alleged extortion of 
thirteen annas and the hearing commen- 
ced ten days back. . . . The Police have 
appointed to conduct the case|.one of their 
inspectors who merely does what he is 
asked to do by the police jind*'' echoes 
them and earns his pay wtho^t any 
trouble. Every one in the town seems 
to be under the impression that the 
complainants voluntarily paid the fine 
and that the case owes its origin to the 
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pressure of the liquor contractors wtiH 
desire to make fortune by selling toddy. 
Moreover there is a thick rumour that on 
the day on which the volunteers were 
arrested the trying Magistrate ran up 
the staircase of the Collector’s Office and 
called on* Mr. Painter and that some 
^vhisper took place between them. Again 
Police Sahebs sit in chairs on the Magis- 
trate’s dais and wink (at each o^her). 1 he 
chief complainant is a Bhangi under the 
District Superintendent of Police who 
receivesjiis'pay from the Police Depart- 
ment.” 

There are further allegations that the 
District Police Superintendent was speak- 
ing in the middle when witnesses were 
being examined ; that when the pleader 
for the accused observed that it was right 
that CO- witnesses should be examined on 
the same day or else there was fear of 
the f^olice tutoring, the Court adjourned 
the hearing one hour earlier than the hour 
of closing of the Court prescribed by law; 
that although the evidence of the witnesses 
had been satisfactory, the accused were 
not enlarged on bail. 

It can hardly be disputed that these re- 
marks constitute a vary gross contempt 
of Court. 

In the first place such comments, 
while proceedings are pending in a Court 
of law tend to deprive the Court of the 
power of doing that which is the end for 
which it exists, to administer justice duly 
impartially, and with reference solely to 
the facts urought before it. Secondly, 
any remarks reflecting on the character or 
impartiality of the Magistrate in the 
course of the trial must necessarily be 
contempt : Reg, v. Gfay (1). 

Now the innuendo in the passages 
complained of is perfectly clear. The 
public are told that the general impres- 
sion is that the accused are innocent, that, 
instead of extorting thirteen annas from 
the Bhangi, they received the amount as 
a voluntary contribution, that the liquor 
contractors and the Police are colloborat- 
ing in the prosecution, that the trying 
Magistrate is'taking his orders from the 
Collector, and in%s conduct of the trial 
is acting witlf great favouritism towards 
the Police and with gross partiality 

(1) *(1900) 2 Q.B. 36 = 82 L.T. 534=69 L,J.Q. 

B. 502=64 J. P, 484. 
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against the accused. It is. not difficult to 
imagine what the result of such com- 
ments would be among the public in times 
of political excitement. They would be 
induced to think, if the accused were con- 
victed, that they had been denied the 
essentials of a fair trial, and that the 
Court, whose function it was to render 
justice to all who might appear before it, 
had been prostituted to procure the con- 
viction of innocent men in order to gratify 
the avarice of the liquor contractors. 

The respondent says in his affidavit by 
way of explanation : — 

‘*In publishing the article complained 
of I had no desire or intention in any way 
to interfere with or obstruct the due course 
of administration of justice or in any way 
to prejudice the fair trial of the case. I 
wrote the article in the discharge of what 
I believe to be my duty as a journalist 
believing in good faith that I was entitled 
to do so having regard to the fact that the 
case was regarded on all hands to be one 
of public interest and importance. I may 
add that I have all along believed that it 
is open to a journalist in the discharge of 
his duties to offer fair and legitimate 
comments on all matters affecting the 
public interest and that in the publication 
of the article in question I was actuated 
by no other motive or desire whatever 
than that of doing my duty to the public 
as a journalist by offering fair comments 
on matters of urgent public interest. 

If this Hon’ble Court is, however, of 
opinion that even the mere publication of 
comments on proceedings pending in the 
Court of a subordinate Magistrate 
amounts in law to a contempt of Court of 
which this Hon’ble Court will be entitled 
to take notice, I am willing to abide by 
this Hon’ble Court’s ruling on the point 
and to express my sincere regret for 
having published the article in ignorance 
of the law governing the publication of 
such comments.” 

The respondeat is a pleader of mature 
age and his affectation of ignorance of the 
law with regard to a journalist’s right to 
comment on pending judicial proceedings 
can be accepted at its true value. 

With regard to his allegations against 
the Magistrate the respondent says : — 

**I fully believed in the truth of the 
statement when I published the same on 
the strength of a thick rumour which I 
had myself heard and which was confirm* 
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ed by information of a definite nature per- 
sonally conveyed to me by a gentleman 
in Government service in whom I confi- 
ded and whom i had no reason to dis- 
believe. Being however a Government 
servant the gentleman is not now prepared 
to back me up by his affidavit and it 
would on my part also involve a breach 
of journalistic etiquette to disclose his 
name... Now that I find that the fact 
alluded to by me is denied on oath by the 
learned Magistrate and that the matter is 
not within my personal knowledge. I 
feel it to be the more honourable course 
for me to withdraw the same and also to 
express my sincere regret for having 
published the same.*' 

The question for decision is whether 
the High Court of Bombay has jurisdic- 
tion to deal with a person who has baen 
guilty of contempt of a Court in the 
mofussil subordinate to the High Court. 
In Inu M. K, Gandhi (2) the respondents 
were charged with contempt of the High 
Court for publishing a certain letter 
which formed part of the record of pro- 
ceedings then pending in the High Court ; 
but incidentally some of the comments 
complained of reflected on the District 
Judge of Ahmedabad and it appears to 
have been accepted by the learned Judges 
that the High Court could have jurisdic- 
tion to deal with contempts of the mofus- 
sil Courts. 

However the question was not seriously 
argued, no Indian cases were cited and 
that expression of opinion cannot be con- 
sidered as binding upon us. It is sufficient 
to say that at that time it did not occur 
to the learned Judges that such jurisdic- 
tion might be disputed. Marten, J. said 
(p. 378} : — 

<< It makes no difference, I think, that 
the alleged abuse here was of a District 
and not of a High Court Judge. Rex v. 
Davies (3) shows that in England the 
High Court has power to protect the 
Courts of inferior jurisdiction and that in 
a proper case it should do so. I think the 
same power exists in India, and that 
subject to the precautions which Lord 
Russel mentions {Reg v. Gray) (1) this 
Court should extend its protection to all 
Courts in the mofussil, over which it 
exercises supervision.’* 

Hayward, J. said (p. 381) : — 

** A contempt of Court of a more 

’on, com- 
C. 915. 

T. 772» 
104. 


serious nature was, in my opim 

(2) (1920) 22 Bom L K 3^8=58 I. 

(3) U 9 O 6 ) 1 K, B. 32^93 L. 


.7V/W| M. 

22 T. L. R.!?7a75 L, J. K. B. 


netted in commenting in the particular 
manner on that letter. It amounted 
clearly to ‘ scandalising’ Mr. Kennedy as 
District Judge... It was Mr. Kennedy’s 
duty to report the matter in question as 
District Judge for the orders of the High 
Court. It has become our duty to pro- 
tect the proceedings of the District Judge 
under the powers shown by the prece- 
dents of Rex V. Parke (4) and Rex v. 
Davies (3) to be vested in us as Judges of 
the High Court.” 

See also Hassonhhoy v. Cowasji Jehangir 
Jassawalla (5) where West, J., in dealing 
with the powers of the High Court to 
commit for contempt, said at p. 4 : — 

Such a power indeed must exist 
somewhere in order to secure the admi- 
nistration of the law, and it can be safely 
restricted in the case of the lower Courts 
only because it is held and exercised by 
those to which they are subordinate.” 

The first direct Indian authority oft the 
question is In re V enkat Rao (6.) An in- 
junction order was passed by the District 
Munsiff of Bellary against Venkatraq, a 
pleader, in a pending suit. While pro- 
ceedings were pending against him for dis- 
obedience to the injunction order, the 
Munsiff was served with notice of suit 
for damages in respect of the injunction 
proceedings. 

It was alleged in the notice that the 
Munsiff had acted maliciously and with- 
out reasonable cause and in furtherance 
of the ill-will he bore the respondent. At 
the hearing of the motion for contempt, 
made at the instance of the Advocate- 
General, counsel for the respondent 
tendered an apology and said he was not 
going to argue the question of jurisdic- 
tion. However, he was allowed to argue 
the question as amicus curioe. The. Chief 
Justice, in giving judgment, said(p. 838): — 
It seems to me that there are two 
questions for us to consider. First have 
we inherent Common Law jurisdiction in 
the matter ? And, secondly, have we 
statutory jurisdiction under the powers 
conferred on this Court by Section 15 of 
the High Courts Act ?” 

What was the Common Law of England 
with regard to the powers of the King’s 
Bench Division of the,. High Court in 
England with reference to contempt 
committed of inferior Courts has been 

( 4 ) ( 1903 ) 2 K. B, 432=89 L. T. 439=72 

L. J. K. B 839*67 J. P.421, 

(5) (1883) 7 Bom. 1. 

(6) (1911) 21 M. L. J. 832*12 I. C. 293« 

10 M. L. T. 209. 
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decided in Rex v. Parke (4) and Rex y* 
Davies (5) and the latter decision makes it 
clear that the King’s Bench has jurisdic- 
tion to commit for contempt of an in- 
ferior Court, even if the inferior 
Court was dealing with a case which 
would not be taken to a tribunal which 
was a branch of the High Court. After 
.discussing these cases and the argument 
that there might be a distinction be- 
tween cases of contempt of an inferior 
civil Court and contempt of an inferior 
criminal Court the Chief Justice came 
to the .conclusion that as the Privy 
Council had decided that the High Court 
had the inherent Common Law powers in 
connection with matters of contempt 
which were exercised by the old Court 
of King*s Bench and now by the King’s 
Bench Division and, as the King’s 
Bench Division had powers to commit 
for contempt of inferior Court, the High 
Court had the same jurisdiction. But the 
Chief Justice was not prepared to hold 
that jurisdiction was given by Section 15 
of the Indian High Courts Act which 
gave powers of superintendence with 
regard to subordinate Courts. 

In Rex v. Parke (4) a person having 
been cl\^rged before the Petty Sessions 
with an indictable offence triable only at 
the assizes, matter was published in a 
newspaper tending to interfere with the 
fair trial of the charge. It was held that 
the High Court had jurisdiction to attach 
the publisher for contempt notwithstand- 
ing that at the time of publication the 
person charged had not been seen com- 
mitted for trial. 

It was argued that there was no juris- 
diction because at the time of publication 
of the articles complained of there were 
no prqceedings actually pending in any 
Court but the Petty Sessional Court, 
that the jurisdiction was confined to cases 
in which at the time of publication there 
was some cause actually pending in the 
High Court, and the High Court could 
not deal by way of attachment for con- 
tempt with interferences with the due 
course of justice in any Court other than 
itself. 

On this Wills, J. said (p. 436): — 

“It may be conceded that the juris- 
diction to commit for contempt of Court 
is confined to contempt of the Court 
exercising the jurisdiction. Upon the 
wide# and more general question, whether 


this Court will treat in this fashion in- 
roads upon the independence of inferior 
Courts, we propose to say a few* words 
towards the close of the judgment. As 
far as the present case is concerned it 
does not seem to us to arise. By the 
Judicature Act the Court of a commis- 
sioner of assize is made a branch of the 
High Court. The crime of which Dougal 
was accused could not in the regular 
course of things be tried anywhere but at 
the assizes. It has been argued, that 
publication of articles of the kind 
in question cannot be treated as 
a contempt of the Assize Court unless 
the committal has actually taken place and 
a bill been found, when only, it is urged, 
is there a case pending in the Assize 
Court, and when it is also urged the 
jurisdiction ought to be exercised by that 
Court itself. 

A moment’s consideration is sufficient 
to dispose of such a proposition. The 
wrong can hardly be the less because the 
purpose or the tendency of the act com- 
plained of is that the Assize Court never 
shall have undisturbed power to fulfil its 
functions satisfactorily. The High Court 
exists always. To provide beforehand 
that one of its branches which, although 
it does not at the moment exist, yet must 
both according to immemorial custom, 
and now also by statutes and rules having 
the same effect, come into existence, shall 
be hampered and hindered in the effectual 
discharge of its duties as soon as it is con- 
stituted, if called upon to try a particular 
case which it is at all events proposed to 
bring into that Court, is surely an offence 
against the High Court itself.” 

Then, after discussing the precedents, 
the learned Judge proceeded at p. 442 : — 

“ For what they are worth, they tell 
rather against than for the general juris- 
diction of this Court to protect inferior 
Courts from attacks of this kind on their 
independence and usefulness. On the 
other hand, very serious and important 
considerations tend the other way. 
Many inferior tribunals are not Courts 
of Record, and, therefore, have no 
means of checking practices the kind with 
which we are dealing. This Court ex- 
ercises a vigilant watch over the pro- 
ceedings of inferior Courts, and success- 
fully prevents them from usurping powers 
which they do not possess, or otherwise 
acting contrary to law, It would $eem 
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almost a natural corollary that it should 
possess correlative powers of guarding 
them against unlawful attacks and inter- 
ferences with their independence on the 
part of others. But we purposely abstain 
from pronouncing any opinion upon this 
general question and prefer to leave it 
entirely open when the occasion shall 
arise, and at the present moment con- 
fine ourselves to saying with Wright, J., 
that we should hesitate long before cast- 
ing any more doubt than may already 
exist upon the capacity of this Court to 
deal by proceedings for contempt with 
cases in which attempts are made to 
pollute the stream of justice, and to 
interfere with its proper and unfettered 
administration by Courts which possess no 
adequate means of protecting themselves.” 

The occasion arose in Rex v. Davies (3), 
where remarks had been published in a 
newspaper tending to interfere with the 
fair trial of a person charged at the Petty 
Sessions with an indictable offence triable 
either at the assizes or at quarter ses- 
sions. The Court had held that the 
decision in v. Parke (4) was applicable. 
But as a further question of great and 
growing importance, namely, the jurisdic- 
tion of the High Court to treat attacks of 
that kind upon the independence and 
usefulness of inferior Courts as offences 
to be dealt with brevi manu by the High 
Court in its summary jurisdiction it was 
considered desirable to treat the case as if 
a committal had actually taken place to 
quarter sessions which was not a branch 
of the High Court. 

Wills, J. first referred to passages in 
Lord Coke’s Institutes and Hawkins’ 
Pleas of the Crown to show the very 
great trust reposed in the Court of King’s 
Bench in respect of its control and 
superintendence of all inferior Courts and 
that it was in a special manner the 
guardiaa and protector of public justice 
throughout the kingdom. 

The same may be said of this High 
Court with regard to the Presidency 
proper of Bombay. Then the learned 
Judge asked what was the principle which 
was the root of and underlay the cases in 
which persons had been punished for 
attacks upon Courts and interferences 
with the due execution of their orders. 
He said at p. 40:-— 

It will be found to be, not the pur- 
pose of protecting either the Court as a 
whole or the individual Judges of the 
Court from a repetition pf them, but of 


protecting the public, and specially those 
who either voluntarily or by compulsion, 
are subject to its jurisdiction from the 
mischief they will incur if the authority 
of the tribunal be undermined or impaired; 
see the judgment prepared by Wilmot, 
C. J. in Rexy, Almon (7) but not delivered 
because the case was allowed to drop. 
Wilmot’s Opinions, p. 256. 

** The word ‘ authority * is •used by him 
to express ‘ the deference and respect 
which is paid* to the J udges of Courts 
and their acts * from an opinion of their 
justice and integrity.’ These words are 
apt with respect to the particular case 
with which he was dealing. But what 
possible difference in the principle can 
there be in respect of direct attacks 
upon Courts or Judges, and of writings, 
the tendency of which is to deprive the 
inferior Courts beforehand of the possi- 
bility of doing even-handed and impartial 
justice according to the due course of 
law. 

“ To hold that there was a distinction 
would give colour to the notion, which 
cannot be too strongly re{)udiated, that 
the offended dignity of a particular Court, 
or of the persons who compose it, is the 
subject of punishment in such a case. 

* The object of the discipline enforced by 
the Court in case of contempt of Court,’ 
says Bo ven, L. T. * is not to vindicate the 
dignity of the Court or the person of the 
Judge, but to prevent undue interference 
with the administration of justice 
Helmore v. Smith (8) and a considerable 
part of the undelivered judgment of 
Wilmot, C. J. to which we have referred 
is devoted to showing that the real offence 
is wrongly done to the public by weaken- 
ing the authority and influence of a tribu- 
nal which exists for their good alone. 

“Attacks upon the Judge 3, ” he" says, 
“excite in the minds of the people a 
general dissatisfaction with all ju licial 
determinations, and whenever men’s 
allegiance to the laws is so fundament- 
ally shaken it is the most fatal and 
dangerous obstruction of justice, and 
in my opinion calls out for a more 
rapid and immediate redress than any 
other obstruction whatsoever ; not for 
the sake of the judges as private in- 
dividuals but because they are the 
channels by which the King’s justice is 


(7) (1770) 5 Bur. 2686*98 E. R, 411. 

(8) tl886) 56 L. J. Ch, 145*35 Ch. D. 449* 

56 L.T. 72*35 W. R. 157, 
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conveyed to the people. To be impar- 
tial and to be universally thought so are 
both absolutely necessary for the giving 
justice that free, open, and unimpaired 
current which it has for many ages found 
all over this Kingdom * : Wilmot’s 
Opinions, pp. 255, 256. With a few 
verbal alterations those eloquent words 
will apply with at least equal force to 
writings the direct tendency of which is 
to prevent a fair and impartial trial, or at 
least one that can be so considered, from 
being had in Courts of inferior juris- 
diction which have not the power of 
protecting themselves from such en- 
croachments upon their independence. 
The public mischief is identical, and in 
each instance the undoubted possible 
recourse to indictment or criminal in- 
formation is too dilatory and too in- 
convenient to afford any satisfactory 
remedy.** 

At p. 42 the learned Judge refers to 
the great principle that Courts or the 
administration of justice exist for the 
benefit of the people, that for the benefit 
of the people their independence must be 
protected from unauthorised interference, 
and that the law provides effective means 
by ^hich this end can be secured : — 

If it is to be secured at all in the 
case of the inferior Courts it can only 
be secured by the action of this Court, 
for they have not the power to 
protect themselves ; and if it be true 
that the King's Bench is in any sense 
the custos mofum of the Kingdom, it must 
be its function to apply with the neces^ 
sary adaptations to the altered circum- 
stances of the present day the same 
great principles which it has always 
upheld.*’ 

The learned Judge then points out the 
essential difference between the jurisdic- 
tion exercised by the Courts of King's 
Bench and that of the other Courts which 
posi,essed none of the relations with the 
inferior Courts which have always 
appertained to the King's Bench, ‘ whose 
peculiar function it was to exercise 
superintendence over the inferior Courts 
and confine them to their proper duties 
and continues (p, 43) : — 

“ This, however, as it seems to us, was 
only one exercise of the duty of seeing 
that they did impartial justice, and if 
and when the attainment of that end 
required that the mis- deeds pf pthere 


should be corrected as well as the mis- 
feasances of the inferior Courts them- 
selves, it seems to us that it is no 
departure from principle, but only its 
legitimate application to a new state of 
things, if others whose conduct tends to 
prevent the due performance of their 
duties by those Courts have to be correct- 
ed as well as the Courts themselves.** 
Then after discussing the authorities 
learned Judge says (p. 47) ; — 

“It appears to us that the state of the 
authorities, such as they are, is such as 
to leave the question, as was pointed out 
in Rex v. Parke^ (4) entirely open for our 
decision. Our attention has been called 
to observations of Sir George Jessel, M. 
R. in In re Clements ^ (9), as to the neces- 
sity of caution in dealing with a matter 
where the liberty of the subject is 
concerned. Such considerations have 
been fully present to our minds, and 
certainly needed no authority to enforce 
them. It is because we think that we 
are creating no new jurisdiction, but 
acting strictly in conformity , with the 
cardinal principles upon which the juris- 
diction to commit for conduct tending to 
improperly interfere with the administra- 
tion of justice rests, that we have come to 
the conclusion at which we have arrived. 
To confine the application of such princi- 
ples to facts identical with or closely 
resembling those of preceding cases, and 
to hold that, because in times long goi^e 
by the chief, if not the only danger to be 
guarded against, was the illegal exercise 
of arbitrary power by inferior Courts 
and their officers, therefore the power of 
this Court extends no further, and that 
the King's Bench cannot afford them 
protection as well as administer correc- 
tion, would, we think, be to mistake the 
application of the principle for the 
principle itself. 

The mischief to be stopped is in the 
case of the inferior Courts identical with 
that which exists when the due adminis- 
tration of justice in the superior Courts 
is improperly interfered with. The reason 
why the Court of King’s Bench did not 
concern itself with con^^empts of the other 
superior Courts was that they possessed 
ample means and occasions for protect- 
ing themselves. Inferior Courts have 

(9) (1377) 46 I,. J. Ch. 37J=:^6 L, T. 3^^. 
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not such powers, although some of them^ 
quarter sessions for example, try many 
more cases than are tried at assizes, and 
have a very extended and important 
jurisdiction. The danger is perhaps 
greater to them than it is to the superior 
Courts of having their efficiency impaired 
by publications such as those which have 
given rise to the present proceedings. 
Thinking as we do that the application 
now before us asks for nothing more than 
the legitimate application to new circum- 
stances of the old principles of the Com- 
mon Law, we have come to the conclu- 
sion that we ought to grant the remedy 
invoked, and it remains only to consider 
the penalty that ought to be inflicted.** 

Davies was fined £ 100 and costs. 

I need make no excuse for citing at so 
great a length from this judgment, as 
otherwise it would not have been possible 
to realise the foundations on which it 
rested. The administration of justice is 
for the benefit of the people, therefore 
any unauthorised interference with the 
administration of justice is against the 
interests of the people. 

The inferior Courts cannot protect 
themselves against such interference, but 
as it is the duty of the King*s Bench in 
exercise of its powers of superintendence 
to see that the inferior Courts do impar- 
tial justice and if necessary correct their 
misfeasance so it is also the duty of the 
King*s Bench to correct the misdeeds of 
others which tend to prevent the due per- 
formance of their duties by the inferior 
Courts. And the key of the whole argu- 
ment will be found when the learned 
Judge points out that whether the adminis- 
tration of justice by the inferior Courts 
or by the superior Courts is interfered 
with the mischief is identical. 

It seems to me, moreover, that every 
word in that judgment is applicable to 
the case before us. 

This High Court possesses the same 
powers of punishing for contempt as the 
Court of King’s Bench by virtue of the 
Common Law of England. It has powers 
of superintendence over all the Courts, 
civil and criminal, in the Presidency pro- 
per and it may be noted that in this case 
an application has already been made to 
this Court to exercise its revisional 
powers on behalf of the accused, and by 
virtue (rf its Charter it can withdraw to 
itself any case, civil or criminal, pending 


in any of the Courts subordinate to it. It 
is responsible for the administration of 
justice not only by itself but also by all 
the inferior Courts, and as it is its duty to 
see that those Courts do not exceed their 
powers, I should have thought it must 
also be its duty to see that there is no 
improper interference by others -virhich 
may prevent those Courts from, properly 
exercising their powers, and therefore if 
the duty lies at Common Law, the power 
to enforce its orders must also exist at. 
Common Law. ^ 

However, the contrary view has been 
expressed by the High Court of Bengal in 
Legal RememhYanctY v. Motilal Ghose (10) 
and it will be necessary to consider the 
judgments which cover over sixty printed 
pages at some length. The facts were 
that while proceedings, in what was 
known as the Barisal Conspiracy Case, 
were going on in the Court of the Addi- 
tional District Magistrate at Barisal, 
various articles appeared in the Amrit 
Bazar Patfiha^ a paper published in 
Calcutta, containing comments on the. 
proceedings. 

It was contended that the publication 
of these articles tended to interfere with 
the due course and administration of 
justice. Jenkins, C. J. said : — 

‘^Have we jurisdiction to commit for 
contempt of an inferior Criminal Court ? 
The question is one of considerable diffi- 
culty and cannot, as seemed toi" be sup- 
posed, be solved or even understood by a 
mere perusal of the decision in Surendra 
Nath Banerjee w,Chief Justice and Judges of 
the High Court (11) and Rex v. Davies f3). 
To determine the High Court’s jurisaic- 
tion in this matter involves an enquiry 
into its constitution and the jurisdiction, 
power and authority it has inherited, 'or 
may otherwise possess.’’ 

The High Court inherited all jurisdic- 
tions and every power and authority in 
any manner vested in the Supreme Court, 
the Sudder Diwani Adawlat and the 
Suddef Nizamut Adawlat. The Supreme 
Court established by Charter in 1774 was 
thereby constituted a Court of Record, 
but it had no general control or power 
over the mofussil Criminal Courts. The 


(10) (1913) 41 Cal. 173*20 I.C. 81=17 C.W. 

N. 1253. 

(11) (1883) 10 Cal. 109:* 10 1. A. 171 = 4 S^r, 

474 (P. C,), 
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Sudder Diwani Adawlat whose jurisdic. 
tion was civil, was under 21 Geo. Ill, 
c. 70, Sec* 21 constituted a Court of Re- 
cord. The Sudder Nizamut /idawlat did 
not appear to have been even constituted a 
Court of Record and therefore it had no 
power to commit for contempt of an 
inferior Court which could only punish 
under Act XXX of 1841 contempts com- 
mitted in the face of the Court. The Chief 

i ustice then, after concluding that the 
ligh Court could not have inherited the 
jurisdiction frpin either of these abolished 
Courts, considered whether the jurisdic- 
tion could have become vested in it by the 
Charter Act, 1861, or the Letters Patent 
under that Act and whether the decision 
in Rex V* Davies (3), was applicable. 

Analysing the judgment in that case the 
Chief Justice points out that the jurisdic- 
tion assumed was inherited from the old 
King’s Bench and was of a special charac- 
ter as it rested on that Court’s power to 
punish every kind of misdemeanour as 
the guardian and protector of public jus- 
tice throughout the kingdom, the * custos 
morum" a dignity that reverted to it or was 
revived after the abolition of the Star 
Chamber. 

Tke helplessness of the inferior Court 
and its subjection to the superintendence 
and control of the King’s Bench were not 
the foundations of the jurisdiction but 
merely the occasion and the reason for its 
exercise. The Court considered that the 
proceedings before it were the legitimate 
application to new circumstances of the 
old principle of the Common Law, and 
according to those principles the King’s 
Bench as custos morum had jurisdiction to 
punish on a summary proceeding as well 
as on indictment or information all offen 
ces in the kingdom being a contempt of 
Couirt as tending to interfere with the ad- 
ministration of justice, when the Court 
embarrassed was under the superinten- 
dence of the King’s Bench and unable to 
protect itself. Common Law principles 
should be applied on a summary pro- 
ceeding. 

Had the High Court Common Law 
powers to punish as an offence on a sum- 
mary proceeding conduct in relation, to a 
proceeding in a mofussil Court which was 
not an offence under the Indian Penal Code, 
and which could only be considered as a 
contempt of the mofussil Court? As super ^ 
intendence did not give jurisdiction to 


King’s Bench, powers to punish for inter- 
ference with the lower Courts did not 
arise from its being a Court of Record 
but from its Common Law powers as 
custos morum, which the High Court did 
not possess, it followed that the High 
Court had not the jurisdiction which was 
sought for it. 

The learned Chief Justice refrained 
“from commenting on the decision in 
Venhat Rao^s case (6), on the ground that 
to appreciate the ratio decidendi it would 
be necessary to possess an intimate ac- 
quaintance with the nature and limits of 
the jurisdiction of the High Court of 
Madras inherited from its predecessor or 
vested in it by its Charter. He had none 
of the materials necessary for that pur- 
pose nor could he tell how far the Com- 
mon Law prevailed in the Madras Presi- 
dency outside the Presidency town. But 
with all due respect, the ratio decidendi in 
Venhat Rao's case (6), is perfectly clear for 
the Chief Justice of Madras did not go 
beyond the decision of the Privy Council 
in Surendra Nath Banerjee v. The Chief 
Justice and Judges of the High Court (U), 
to the effect that the High Courts in the 
Presidencies ware superior Courts of Re- 
cord and their power of punishing for 
contempt was the same as in England 
by virtue of the Common Law of 
England. 

Then as the King’s Bench had the 
power to punish for contempt of Court 
involved in the interference with the ad 
ministration of justice by an inferior Court 
it was inferred that the High Court of 
Madras had the same power. If there was 
jurisdiction in the High Court to deal with 
contempt of an inferior Court it did not 
much matter if the jurisdiction was exer- 
cised on the ground that the contempt of 
the inferior Court amounted to a contempt 
of the Court exercising jurisdiction. The 
causa of the difference of opinion between 
the Chief Justices of Bengal and I^Iadras 
is obvious. 

The argument of Jenkins, C, J. is as 
follows : The King’s Bench had jurisdic- 
tion to punish on a summary pro- 
ceeding aH contempts of Court, by 
virtue of its position as custos morum, 
not because it was a Court of Record, 
The other superior Courts were Courts 
of Record but had no power to punish 
for contempts which ‘ did not tend to 
interfere \Yith tbe administration of jus- 
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tice by such Courts. The High Court of 
Bengal w.as in no better position than the 
English Superior Courts other than the 
King’s Bench and therefore had no juris- 
diction to punish for contempts of other 
Courts. 

White, C. J., on the other hand, argued, 
the High Court of Madras is a Court of 
Record, it has also powers of superintend- 
ence over the inferior Courts as the King’s 
Bench has, and consequently the High 
Court has jurisdiction to punish contempts 
which tend to interfere with the adminis- 
tration of justice whether by the inferior 
Court or by the High Court itself. He 
did not think the High Court had jurisdic- 
tion under Section J5 of the Indian High 
Courts Act. 

That may be so but I do not think that 
the learned Chief Justice can be taken as 
holding th^t if the High Court of Madras 
was only a Court of Record with no 
powers of superintendence over the mo- 
fussil Courts, it would have had jurisdic- 
tion to punish contempts which were 
directed in the first instance against the 
mofussil Courts. For he especially refers 
to the passage in Rex v. Parke (4) to the 
effect that the power of guarding the inferi- 
or Courts against unlawful attacks was the 
natural corollary of the power of superin- 
tendence. Again, in the Barisal case, the 
contempt alleged was treated in the first 
instance as a contempt of the Barisal 
Court, and not of the High Court. 

White, C. J, considered that a matter 
of academical interest, but it is much more 
than that, when a question of logical ac- 
curacy is involved. For in Rex v. Parke (4) 
Wills, J. conceded that the jurisdiction to 
commit for contempt was confined to con- 
tempt of the Court exercising jurisdiction 
and there is nothing in the judgment in Rex 
V. Davies (3) delivered by the same learned 
Judge which would lead one to think that 
what had been conceded in Rex v. Parke 
(4) was withdrawn in Rex v. Davies (3). 

Jenkins, C. J., no doubt did consider 
the question whether the High Court 
could deal with the contempt alleged on 
the ground that the case might come be- 
fore it either for original or appellate trial 
at one stage or another but declined to 
express any opinion on the point on the 
ground that it had not been discussed in 
the argument. And, after discussing the 
articles complained pf, the Chief Justice 
says (p. 220) 


** The conclusion then to which I come 
is, that though we may have jurisdiction 
to commit for contempt of the High Court 
in a case of this class, still in the present* 
case no contempt justifying summary 
action on our part has been established.” 

Stephen, J., after discussing Rex v. 
Parke (4) and Rex v. Davies (3) came to 
the conclusion that the latter decision de- 
pended on general powers possessed by 
the King’s Bench to secure a proper ad- 
ministration of justice to His Majesty’s 
subjects which the learned Jsdge ^could 
not find to have been conferred upon the 
High Court, so that it was impossible to 
hold that their powers of superintendence 
implied any power of protection. But the 
learned Judge discussing what might hap- 
pen if the case came before the Hi^ 
Court on appeal continued (p. 230): — 

“ As a matter of principle it seems to 
me undeniable that we have a right to 
treat as a contempt any act committed 
within the local limits of our original ju- 
risdiction that may affect its trial on 
appeal and in particular any act that may 
tend either to taint or impair that evid- 
ence or to cause evidence that would 
otherwise be foithcoming to be withheld.*’ 

However, on a review of the articles 
complained of the learned J udge consi- 
dered that there was no contempt, how- 
ever widely the law of contempt might be 
stated. The decision of the Madras High 
Court was not discussed. Mookerjee, J. 
considered that there was no foundation 
laid by the Crown for the theory that the 
High Court as a Court of Record had 
authority to punish for contempt of the 
Court of the Magistrate of Barisal merely 
because the High Court was a Court of 
Record which exercised powers of super- 
intendence over that Court or because 
that Court was subject to its appellate 
and revisional jurisdiction. 

The hypothesis that a superior Court 
which exercised a power of superintend- 
ence over a subordinate Court possessed 
by implication a power to afford to such 
Courts protection against contempts of 
its authority, was no doubt attractive 
but had no solid foundation in the history 
of the constitution of their Courts. In 
dealing with Venkat Rao's cast (6) the 
learned Judge said (p. 248) ; — 

** The proposition that the High 
C9Urt in so far as it has inherited the 
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jurisdiction of the abolished Supreme 
Court possesses inherent Common Law 
powers in connection with matters of 
contempt which were exercised by the 
Court of King’s Bench, is of no assist- 
ance in the solution of the problem now 
before* us, namely whether the High 
Court as a Court of Record can punish 
for conten^pt of a subordinate Court over 
which it exercises powers of superin- 
tendence and which is subject to its 
appellate and revisional jurisdiction. 

The fundamental distinction between 
the two questions is easily realised 
from an examination of the decision in 
Rex V. Davies^ upon which the Advocate- 
General relies as the learned J udges of 
the Madras High Court did in In ve 
Venkai Rao (6).” 

The conclusion in Rex v. Davies (3) was 
not based on the ground that the King’s 
Bench Division possessed the powers 
merely because it was a Court of Record 
or because it exercised powers of superin- 
tendence over inferior Courts, but was 
founded on a historical consideration of 
the supreme place in the judicature as- 
signed to the Court of King’s Bench 
which had power to correct errors and 
misdemeanours extra-judicial tending to 
the breach of the peace or oppression of 
the subjects or any other manner of mis- 
government, and was in a special manner 
the guardian and protector of public jus- 
tice throughout the kingdom. 

The learned Judge thought it was 
obvious that those considerations of a very 
special character had no application to 
the High Court of Bengal and if they 
were to apply the principle which lay at 
the foundation of the decision in Rex v. 
Davies{^) they would have to hold that the 
Ccfmmon Law of England was applicable 
throughout the jurisdiction of the Court 
even to persons other than British sub- 
jects beyond wbat was the territorial limit 
of the ordinary jurisdiction of the abolish- 
ed Supreme Court. On a review of the 
articles complained of the learned Judge 
thought that they did not constitute a 
contempt of Court of the Magistrate of 
Barisal much less of the High Court. 

The fact that pone of the learned 
Judges considered that the articles com- 
plained of constituted a contempt bad no 
doubt some influence on their judgments 
^and the Chief Justice certainly refrained 
*from holding that in no case of that class 
rniiM n rnntftmnt of the Hifirh Coutt be 


Committed. Although the question of the 
jurisdiction of the King's Bench was not 
decided until 1906 the effect of ' the deci* 
sioo in Rex v. Davies (3) was that accord- 
ing to the Common Law of England the 
King’s Bench always had jurisdiction to 
deal with contempts of inferior Courts 
which by tending to interfere with the 
due administration of justice constituted 
contempts of the King’s Bench. 

It would follow that the Supreme Court 
by its Charter had the same jurisdiction 
to the extent of its territorial limits. If 
those limits had been extended to the 
Presidency proper, its jurisdiction in 
matters of contempt would have extended 
in the same way, and because the Sup- 
reme Court was abolished and the terri- 
torial limits of the High Court ‘which 
took its place were extended by the same 
measure which brought it into existence, 
there is no reason why its jurisdiction in 
matters of contempt should be restricted 
to the territorial limits of the old Sup- 
reme Court, Of course by territorial limits 
1 mean the limits within which the High 
Court exercises appellate and revisional 
powers and powers of superintendence. 

It is true that the powers of the High 
Courts to correct errors and misdemea- 
nours are defined and limited by Statute, 
but the power to punish for contempt 
remains as given to it by the Common 
Law. 

I entirely agree with Mookerjee, J. 
when he says at p. 260 ; — 

** The power must be exercised with 
caution and only when the case is clear 
beyond controversy, because as Sir George 
Jessel observed in Plating Company v. 
Farquhafson (12) it is an arbitrary juris- 
diction, There is no limit to the amount 
of the fine which may be inflicted or to 
the length of the term of imprisonment 
which may be directed ; there is no 
appeal as a matter of right against an 
order of attachment. It is the only, 
criminal offence summarily punishable. 
The Court will consequently not make an 
order for attachment, unless it is satisfied 
beyond dispute that the order is needed 
peremptorily in the interests of the ad- 
ministration of justice^” 

The learned Judge refers to what 
historians have recorded as the policy of 
the Emperor Augustus in dealing 
with such matters but I think that in 

(li) (1881) 17 Ch. D. 49»50 L. j. Ch. 40a~« 
L.T. 389«45 J. P. 468. 
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deciding whether or not to take notice of 
contempts the consideration which might 
have influenced a Roman Emperor in 
exercising leniency or passing them by 
unnoticed would have to be re- valued by 
the Courts according to modern circum- 
stances. 

We are not concerned with the fact that 
there are other Courts of highest jurisdic- 
tion in India which do not possess the 
Common Law powers of the King’s 
Bench. Weaieonly concerned to see 
that what jurisdiction the High Court 
possesses, so as to preserve the adminis- 
tration of justice pure and unobstructed 
for the benefit of the people of the Presi- 
dency proper, should be exercised as occa- 
sion demands with all due care and delibe- 
ration. 

We must exercise the high functions 
entrusted to us according to due course 
of law, and I venture to think there is 
evidence, in the words of Mr. Justice 
Wills, to show the very great trust 
reposed in this Court in respect of its 
control and superintendence of all inferior 
Courts subordinate to it, and that it is in 
a special manner the guardian and pro- 
tector of public justice. 

It is by writings such as the one com- 
plained of in this case that the public 
mind is poisoned and their belief in the 
impartiality and incorruptibility of the 
Courts is sought to be destroyed, and we 
cannot fulfil that trust if the administra- 
tion of justice can be interfered with with- 
out any power on our part to prevent it. 

However desirable it might be that it 
should have that power, however attrac- 
tive the hypothesis that the power of 
superintendence carries with it the power 
of protection, the High Court of Bengal 
can find no foundation in the history of 
its constitution for bolding that it has that 
power. The High Court of Madras with- 
out considering its own history has boldly 
linked to a dictum of the Privy Council 
a modern decision which has discovered 
for the King’s Bench its inherent powers 
to punish all attempts to interfere with 
the administration of justice. 

- I see nothing in the history of the 
constitution of this Court which should 
deter me from holding that we have the 
same powers of punishing for contempt as 
the King’s Bench Division. The Supreme 
Court had the power but its jurisdiction 
in this respect was limited not by its 
constitution but by its geographical limits 


consequent on its being established by 
the Crown within the territories of the 
East India Company, for certain pur- 
poses, which left the jurisdiction and 
powers of the Company’s Courts free 
from all constraint or superintendence by 
the Supreme Court. The jurisdiction of 
the Supreme Court to punish for 
contempt in cases of this class thus lying 
dormant of necessity was inhefrited by the 
High Court and although by virtue 
of Its extended authority occasions might 
have arisen for its exercise, nearly sixty 
years have passed before even the ques- 
tion of its jurisdiction has come up for 
decision. 

It is not every contempt of an inferior* 
Court which will necessarily constitute a 
contempt of this Court. That is a ques- 
tion which must be decided in each case 
as it arises. Viewed in this light the 
question is not so much one of jurisdic- 
tion as one of fact, and I have sufficiently 
stated above the principles which I think 
should guide the Court in deciding the 
question of fact. 

For myself 1 have no hesitation in 
holding that, according to those principles, 
in this case a contempt of this Court has 
been committed but I recognise tthat 
owing to the conflict of authorities on the 
question at issue the respondent may have 
thought that in publishing the article 
complained of he was in no danger of ren- 
dering himself liable to be attached in 
exercise of our summary powers. 

Shah> J* • — This is a rule issued on the 
application of the Government of Bom- 
bay, against Balkrishna Govind Kulkarni, 
the Editor and Publisher of a paper, 
called the Shuhhodayaf published at Dhar- 
war to show cause why he should not be 
committed for contempt of Court. The 
contempt is said to have been committed 
by the publication of an article written in 
Kanarese, on the 2ad of June, 1921, in 
respect of certain proceedings then pend- 
ing in the Court of the First Class igis- 
trate at Dharwar against two persoris, 
who are described as ** volunteers of the 
Temperance Committee,” on a charge of 
robbery in respect of a sum of thirteen 
annas punishable under Section 392, 
Indian Penal Code. 

It is not necessary to quote the article 
here. But the writer attributes partiality 
to the Magistrate in favour of the 
prosecution, criticises the proceedings in. 
his Court in a manner which cannot 
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possibly be described as fair, and suggests 
that he acts under instructions of the 
District Magistrate and not in accordance 
with his own conscience. 

The publication of such an article 
during the pendency of the proceedings is 
clearly improper. The effect of the article 
is to scandalise the Magistrate and its 
tendency is to interfere with an even and 
impartial administration of justice for 
which the Court is constituted. 

It is^lear that such a publication con- 
stitutes a contempt of that Court It is 
to be regretted that such an article should 
have appeared in a newspaper edited and 
published by a person who holds a Sanad 
of this Court and who is expected to 
understand his responsibility in a matter 
of this kind. It is a matter of some satis- 
faction that the opponent has made no 
serious attempt to justify the article 
and has expressed his willingness to 
abide by the ruling of this Court and to 
express his * sincere regret * for having 
published it as he says in ignorance of the 
law governing the publication of such 
comments. 

ThS following observations in Reg v. 
Gray (1), appear to be applicable to this 
case (p. 40) : — 

“ Judges and Courts are alike open to 
criticism, and if reasonable argument or 
expostulation is offered against any judi- 
cial act as contrary to law or the public 
good, no Court could or would treat that as 
contempt of Court. The law ought not to 
be astute in such cases to criticise adver- 
sely what under such circumstances and 
with such an object is published ; but it is 
to be remembered that in this matter the 
liberfy of the press is no greater and no 
less than the liberty of every subject of 
the Queen.*' 

In the present case the article was pub- 
lished while" the proceedings were pend- 
ing and it is not suggested and cannot be 
suggested that it contains criticism of 
the nature indicated in the passage qusoted 
above. 

The questions that arise on this view of 
the article are (1) whether this Court has 
jurisdiction to punish the opponent for 
contempt of the Court at D bar war, (2) 
whether it constitutes a contempt of this 
C<5urt and (3) whether the opponent 


should be punished having regard to the 
circumstances of the case as disclosed in 
these proceedings. 

As regards the first question at the 
outset, 1 may refer to the opinions ex- 
pressed ‘min ft M. Kn Gandhi (2), on this 
point. If these opinions were binding 
upon us, without examining this some- 
what difficult question, I w6uld answer 
it in the affirmative in accordance with 
these opinions. But it appears that in 
that case the contempt under consideration 
was the contempt of this and not of a 
Subordinate Court, and that the question 
of jurisdiction which arises in this case 
did not arise in that case. The opinions 
expressed there were not strictly neces- 
sary for the decision of that case. Even 
then the opinions so clearly expressed are 
entitled to great weight. 

Unfortunately, however, the particular 
point of law was not argued on both sides 
and apparently there was no reference to 
the Indian decisions on the point: nor is 
there anything in the judgment to show 
that the relevant provisions of the Sta- 
tutes and the Letters Patent bearing on 
the point were independently examined. 
While, therefore, I am prepared to attach 
great weight to these opinions, I cannot 
say that 1 am relieved from the obliga- 
tion of coming to an independent con- 
elusion on the question of jurisdiction. 

The two English decisions bearing on 
the point are Rex v. Parke (4), and Rex v^ 
Davies (3), and the two Indian decisions 
are In re Venkat Rao (6), and Legal Re- 
memlrancer v. Motilal Ghost (10). The 
application of the view accepted in Rex v. 
Davies (3), to the Indian High Courts has 
been considered in both the Indian cases 
and the difficulty of the point is reflected 
in the conflicting decisions of the Madras 
and Calcutta High Courts. 

1 have carefully considered the point 
of jurisdiction in the light of the judg- 
ments in all these cases, and of the argu- 
ments urged before us. I do not think 
that this Court has power to punish con- 
tempts of criminal Courts subordinate to 
this Court as such. 

This Court is undoubtedly a Court 
of Record. It has been so constituted 
by the Letters Patent of 1862 and 1865 
and Section 106 of the Government of 
India Act of 1915, contains an express 
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provision to that effect. Having regard 
to its powers as. defined by the Statutes 
and the’ Letters Patent it would be a 
superior Court of Record. Undoubtedly 
it would have the power to punish con- 
tempts committed against itself. The old 
Supreme Court as a Court of Record had 
that power ; but the old Sadar Diwani 
Adaulat and Foujdari Adaulat had no such 
power to punish persons for contempts. 

The High Court has got all the powers 
which the above Courts had subject of 
course to the provisions of the Letters 
Patent. The High Court has also 
powers of superintendence over all the 
Courts within its appellate jurisdiction. It 
has been held that this Court has power to 
punish contempts committeed against it- 
self as the superior Courts of Record have 
under the Common Law of England : 
Suyendfanaih Bannerjee v. Chief Justice and 
Judges of High Court of Bengal (11). So 
far there is no difficulty. 

But the question whether the Common 
Law of England is applicable so far as 
the punishability of contempts of subordi- 
nate Courts as such is concerned and 
whether the position of the High Court 
is the same as or similar to that of the 
Court of the King’s Bench in England as 
regards the power to punish them are not 
free from difficulty and cannot be treated 
as settled by the above decision. 

As regards the first point, certain con- 
tempts of Court are punishable at present 
•under Section 228, Indian Penal Code, 
arid apart from the usual remedy by way 
of trial Section 480 of the Code of Cri- 
minal Procedure provides a summary 
remedy for punishing them. The earliest 
legislation on this point, so far as I can 
gather, was Act XXX of 1841. 

A careful perusal of these provisions 
shows that in India while certain con- 
tempts committed * in view or the presence 
of the Court ’ are made punishable, there 
is no provision in the Indian Penal Code 
or any other Indian Act for punishing 
such contempts committed in the absence 
of the Court as in the present case. It 
piay be that the presiding Judge may be 
able to take proceedings in respect of a 
charge of defamation against the person 
concerned : but that is quite a different 
matter. 

All that I mean is that a contempt of 
Court as such is not made punishable 
except to the limited extent indicated in 


Section 228, Indian Penal Code or Sec^ 
tion 480, Criminal Procedure Code. 

Under the English Common Law such 
contempts are punishable as misdemea- 
nour, and the remedy is either by way of 
indictment or summary proceedings 
before the Court if it has the power to 
punish it summarily. I feel a great diffi- 
culty in holding that because si contempt 
of Court is punishable under the English 
Common Law it is punishable as such in 
India even though the Indian law does 
not make it punishable. It would be in 
effect creating a new offence to hold that 
a contempt of a subordinate Court as such 
is punishable. 

Further, I am unable to hold that this 
Court has powers, which the King’s 
Bench in England exercises under the 
Common Law of England, with reference 
to the contempts of other Courts. The 
provisions of the Statutes relating to the 
Indian High Courts, particularly Sec- 
tions 9 and 15 of 24 and 25 Vic., c. 104, 
row replaced by Sections 106 and 107 of 
5 and 6 Geo. V., c. 64 and of the Letters 
Patent of 1862 re-placed by the amended 
Letters Patent of 1865, particularly 
Clauses 21 to 28 relating to the criminal 
jurisdiction of this Court, clearly ^show 
that the jurisdiction and powers of the 
High Court are defined by and subject to 
those provisions and it is difficult to find 
either in the history of this Court or in 
the statutory provisions defining the 
limitations of the powers of this Court 
any justification for holding that this 
Court has powers such as the Court of 
the King^s Bench in England has as be- 
ing the custos morutnof all thesubjectsof the 
realm under the Common Law of the land. 

In the result I agree with the conclu- 
sion reached by Jenkins, C. J. in the Cal- 
cutta case that the High Court has no 
such power, I need not labour the point 
that the mere fact that the Court has 
powers of superintendence over the sub- 
ordinate Court does not give to this Court 
any such jurisdiction, as both the Madras 
and Calcutta High Courts are agreed on 
this point. 

I may add thut the decision in Rex v. 
Parke (4) left this question open, and that 
the decision in Rex v. Davies (3) appears to 
me to be based upon the view that the 
Court of the King’s Bench has power 
to punish summarily contempts of 
other Courts wl^icb are pqnishable by 
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the Common Law of the land, as being 
the custom tnorum of all the subjects of the 
realm. There it was merely a question 
of applying the remedy and not of con- 
sidering the question whether the con- 
tempt was punishable by the law of the 
land. • 

The next question is whether the publi- 
cation in gues^ion amounts to a contempt 
of this Court. The point is not distinctly 
raised in the petition, but in the argument 
it has been urged by the learned Advocate 
General that a contempt of a subordinate 
Court really constitutes a contempt of 
this Court. This question is by no means 
free from difficulty. On the best conside- 
ration that I can give to it I have come 
to the conclusion that it is not possible to 
lay down any general r die one way or the 
other. It cannot be said that every con- 
tempt of a subordinate Court is neces- 
sarily a contempt of this Court ; nor can 
it be said that contempt of a subordinate 
Court can never be a contempt of this 
Court. 

In each case it must be determined as a 
question of fact having regard to all the 
circumstances including the nature of the 
contempt, the nature of the proceedings 
with reference to which the contempt is 
committed, the relation of the subordinate 
Court to the High Court with reference 
to those proceedings and its probable 
effect upon the due administration of 
justice. 

In the present case we are concerned 
with the contempt involved in the pub- 
lication of the particular article in the 
Shuhhadaya at Dharwar, with reference 
to proceedings in respect of a charge 
under Section 392, Indian Penal Code, in 
the Court of the First Class Magistrate at 
Dljarwar. The article itself is an attack 
on the impartiality and independence of 
the Court, The proceeding was in respect 
of a charge triable by a First Class 
Magistrate. The charge of robbery is 
also triable by a Court of Session : but 
having regard to the description of the 
offences as given in the petition, I should 
treat these proceedings as a trial before 
that Court on the charge of robbery. 

In such a case, in case of acquittal, the 
appeal would lie to this Court, and in 
case of conviction the appeal would lie to 
the Sessions Court, if the sentence be 
appealable ; and in any event, in case of 
conviction this Court would • have the 
1922 
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power to revise the order of the Court in 
question, and the responsibility of this 
Court would be co-extensive • with its 
revisional powers under the Code of 
Criminal Procedure. In thus stating the 
position, I have not referred to the other 
powers of this Court under the Letters 
Patent, the exercise of which can be 
hardly treated as anything more than 
remotely possible. 

Looking at the article it is undoubtedly 
true that it is primarily directed 
a 0 ainst the Magistrate and not against 
this Court : and it is not unlikely that the 
publisher may not have been able to realise 
the possibility of its being treated as a 
contempt of this Court. At the same time 
it is clear that the attack on the imparti- 
ality and independence of the Magistrate 
was made at a time when the proceedings 
were pending : and the tendency of such 
publication is to impede the due adminis- 
tration of justice. At the same time with- 
out straining language it is not easy to say 
that such a contempt constitutes a con- 
tempt of this Court. 

Generally speaking, I entirely dis- 
approve of such attacks on the impartia- 
lity and independence of Judges, what- 
ever their rank and position, particularly 
when the proceedings are pending : and I 
desire to express my complete agreement 
with the observations of Jenkins, C. J. in 
Legal Remembrancer v. MoHlal Ghose (10) 
of the report, relating to the impropriety 
of making comments on pending cases gr 
on judges in connection with these cases. 
Having regard to all the circumstances 
bearing on this question of fact I am not 
prepared to differ from the view which 
my Lord the Chief Justice takes that the 
publication of the article in question con- 
stitutes a contempt of this Court as 
tending to impede the due administration 
of justice. 

This brings me to the last question as 
to whether the contempt is shown to be 
of such a character as to demand any 
punishment. In connection with this 
point, I think it must be shown that it 
was probable that the publication would 
substantially interfere with the due 
administration of justice. All the judges, 
who decided the case of Legal Remetn^ 
hrancev v. Motilal Ghose (10) have em- 
phasised this point and having regard 
to the nature of this jurisdiction it must 

be ejtercisgd with rgserye and gaution, 
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I do not consider it necessary to elabo- 
rate this point in the present case. The 
petition is silent on this point. While 
the tendency of a publication may be 
clear, it may not be easy to determine its 
probable effect on the due administration 
of justice, which must necessarily depend 
upon the surrounding circumstances. 

On the whole, I think, it is sufficient to 
warn the opponent on the ground that he 
has committed contempt of this Court, 

Before parting with this case I may 
state that, in my opinion, such defects as 
exist at present in the law relating to 
contempts of Courts other than the High 
Courts can be removed only by Legis- 
lature and that it is desirable to temove 
them, 

opponent warned. 
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Kincaid, J. 

Manubhai Premanund — Plaintiff 

V. 

Keshavji Ramdas — Defendant. 

O. C. J. Suit No. 3511 of 1919, decided 
on 18th October, 1921, 

Wagering contracts — Teji and mandi ex- 
plained and discussed — Teji transaction is not 
a wagering contract unless agreement not to 
claim performance in case of market risings is 
proved — Contract Act, S. 30. 

In the Teji transactions there is no utter in- 
difference of one party where he was goingj to 
buy or sell. In the defence to a suit on Teji 
transaction the defendant has to prove that there 
was an agreement or understanding between him 
and the plaintiff that in case the market rose the 
plaintiff should not require the defendant to 
deliver to him the goods. Teji transactions are 
not wagering contracts unless the above agree- 
ment or understanding is positively proved. 

[P. 70, C. 2.1 

Muftshi with M. V, Desai — for Plaintiff.’ 

Khan with Mirza — for Defeadant. 

Kincaidt J* t — The plaintiff has 
brought the present suit to recover from 
the defendants^ as the result of certain 
transactions in Japanese camphor, the 
sum of Rs. 50,751-4-0 together with 
interest thereon at nine per cent, from 
25th April, 1919, together with costs and 
further interest on judgment at six per 
cent, per annum until payment. 

The defendants have not denied the 
alleged transactions but have pleaded 
that they were wagering contracts and 
have asked that the suit be dismissed with 
costs, 


The following issues were framed by 
Mr, Khan, the defendants’ counsel ; — 

1. Were the transactions in the suit 
wagering transactions ? 

2. Is the plaintiff entitled to any and, 
if so, what relief ? 

The facts of this interesting case are a 
little complicated and I shall go into 
them as fully as I can in order to help 
the reader to understand them. 

There are three common forms of spe- 
culations in Bombay. They are ‘known 
respectively as ieji-mandi, teji and mandi, 
The word teji means brightnees, the word 
mandi means dulness. Thus teji is used 
to signify a rise in the market price of 
goods or stock, and mandi to signify a fall 
In the teji-mandi transactions, which 
have been very carefully examined by 
Beaman, J. in Jessivam Jugannath v. Tttlsi. 
das Damodar, (1) one party buys what is 
known as a double option. For this he 
pays a certain premium, say Rs. 20 per 
Rs. 1,000. On the settling day the buyer 
has the right to declare himself either 
a seller or a buyer. If the market falls 
he will declare himself a seller. If it 
rises he will declare himself a buydr, e.g., 
if it be supposed that by the contract 
price a bar of silver or a bale of goods is 
worth Rs. 100, A buys the double option 
for Rs. 20, if the goods rise to Rs. 100, 
he will declare himself a buyer and will 
lose Rs. 10. If the goods fall to Rs. 90 
he will declare himself a seller and will 
lose Rs, 10. But if the goods rise to 
Rs. 150 or fall to Rs. 50, he will declare 
himself a buyer and a seller respectively 
and in each case will make Rs. 30 profit. 

In other words, to use Beaman, J.’s 
phrase, “ the party buying the Rouble 
option (the ieji.mandi) is backing the 
fluctuations of the market against its 
stability. Conversely, the party who 
sells the double option backs the stability 
of the market against its fluctuations. 

The teji transaction is quite a different 
one. In it the buyer of the teji {lagada^ 
naro or applier) pays the seller {khanaro 
or either) a premium or teji over 
and above the contract price of the 
bar of silver or bale of goods. If the 
market rises the buyer of the teji who 

(l) (1912)37 Bom. 264*16 I. C. 376* 
J4 Bom. L. R, 617, 
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is 4 |lso a buyer of the silver or the goods 
can ask the seller of the tcji to give him 
the goods or their value at the market 
rate on settling day whatever it be. If 
th .0 market falls, the buyer of the feji 
merely loses his premium, f.g., A buys 
Rs. 100 worth of bar-silver from B and 
also buys teji by the payment of Rs. 20 
premium. If the market rises to Rs. 150, 
A will make a* profit of Rs. 50 minus his 
Rs. 20. If the market falls to Rs. 50, 
A will lose his Rs. 20 premium or teji 
only; A thus insures himself against 
a big fall: B is not insured against a 
big rise. 

The third kind of transaction is a 
tndndi. It is the exact converse of the tejL 
The buyer of the mandi or premium is 
a seller of the goods and the mandi is 
the premium which he pays against a 
possible rise, e, g., A sells Rs. 100 worth 
of bar-silver to B and buys mandi by the 
payment of Rs. 20 premium. If the 
market falls to Rs. 50, A will make a 
profit of Rs. 50 minus his premium. If 
the market rises to Rs. 150, A will lose 
his Rs. 20 premium or mandi only. 

The transactions with which we ate 
concerned are transactions. On the 
6th January, 1919, the plaintiff bought 
from the defendant twenty-five cases of 
Japanese camphor at the rate of Rs. 2-12 
a tin for delivery on the 15th April, 1919. 
On the 7th January, 1919 the plaintiff 
paid the defendant Rs. 125 ao teji at 
the rate of one anna on every Rs. 2-12-0. 

On the 7th February, 1919, the plaintiff 
bought for the same delivery one 
hundred cases of Japanese camphor at 
Rs. 2-13-0 a tin and on the 8th February 
paid Rs. 500 as at the rate of one 
anna on every R:. 2-13-0. On the 15th 
February, 1919, the plaintiff bought one 
hundred and fifty cases of Japanese cam- 
phor for the same delivery at Rs. 2-15-0 
a tin and on the same day paid the 
defendant Rs. 750-0-0 as teji at the rate 
of one anna for every Rs. 2-1 5-0. Now 
if the price of the camphor had fallen, no 
matter how little or how much, the 
plaintiff would have forfeited his ieji» 

Unfortunately for the defendant the 
price of camphor had risen by settling day 
to Rs. 5-2-0 per tin. The plaintiff, on 
the 14th April, 1919, wrote to the defen- 
dant an attorney’s letter saying that he 
would take delivery the next day (Exhibit 
A). On the 15th he went to the defend- 
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ant’s firm, tendered the contract price, 
and asked for delivery of camphor. . The 
defendant had no camphor to deliver. At 
the same time he wrote in reply to the 
plaintiff’s letter that the plaintiff was not 
entitled to any delivery acd that the 
transactions were invalid. After some 
correspondence the plaintiff filed the 
present suit for the difference between 
the rate at which he bought the camphor 
and its price on the settling day. 

Before discussing the arguments advan- 
ced by the learned counsel, I wish to 
record my appreciation of the assistance 
which they have both given me in this 
difficult and intricate casftj 

Mr. Khan for the defendant has relied 
on the judgments of Beaman, J, in a 
series of teji-mandi suits. The first in 
order of time was Hariram v. Trikamdas 
(O.C.J. Suit No. 100 of 190S unrep.) 
Therein the learned J udge has observed;— 

‘‘ While, therefore, I am now prepared 
to admit that it is open to any party suing 
upon a Teji- Mandi transaction to satisfy 
the Court if he can that the particular 
instance was a genuine transaction in 
which the parties did intend, at the time 
of entering into it, that delivery should 
be given and taken, I still think that the 
presumption would be very strong against 
Teji-Mandi transactions as a class being 
genuine and lawful.” 

In Jessiram Juggonath v. Tulsidas 
Damodar (1), Beaman, J., observed in re- 
gard to teji-mandi business (p. 624) : — 

“ From the very nature of the transac- 
tion, from the fact of a man being utterly 
indifferent whether he is going to buy or 
sell, there must arise a very strong 
presumption that he is not doing a 
genuine business and that the whole 
contract is really in the nature of a pure 
wager. I have already pointed out that 
that presumption may in special cases be 
rebutted but as a rule, I think, it will be 
extremely difficult to do so,” 

Finally, in Basantlal v. Shivnatayan (2), 
the learned judge observe J at the outset 
of his jucl^meitf : — 

•* I take this opportunity of re affirm- 
ing emphatically, and now virtually 


(2) O. C, J. Suit of 1915. 
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stripped of any qualifications whatever, 
the opinion that in this market Teju 
Mandi transactions are all wagers. The 
more closely 1 look into the true charac- 
ter and intention of these transactions, 
even when they are put forward as be- 
tween shroflF and shroff, the more evident 
it becomes that they are essentially^ by 
way of gaming and wagering.” 

On the strength of these authorities 
Mr. Khan has strongly pressed on me to 
hold that the present transaction must be 
a wagering contract, until plaintiff has 
proved the contrary. But the learned 
counsel has not realised the substantial 
difference between teji-mandi and teji 
transactions. With all deference to the 
eminent J udge who tried the three quoted 
cases, I am not sure that he did not go 
too far in his condemnation of teji-mandi 
dealing. But whatever their character, 
there is no resemblance between them 
and the dealings in the present suit. The 
main ground on which Beaman, J., held 
UJi-mandi business to be wagering was the 
“ utter indifference of one party whether 
he was going to buy or sell.” That 
ground is absent in teji transactions. 
Therein the party who applies ” the teji 
is always a buyer. 

Mr. Khan has next relied on two 
English cases, Universal Stock Exchange 
V. Strachan (3) and In re Gieve (4), In 
the former case the jury found that the 
real meaning of the parties was that there 
should be merely a payment of differen- 
ces. In the latter, the Judges found that 
« the conduct of the parties led almost 
necessarily to the inference that they 
only intended gambling transactions.” 
These two cases have been the founda- 
tion of a number of decisions in the 
Bombay High Court of which the tenor 
has been much the same. 

In /. H. Tod V. Lakhamidas Purshotam- 
das (5) Farran, J. observed (pp, 445, 
446):— 

*• Contracts are not wagering contracts, 
unless it be the intention of both 
contracting parties, at the time of enter- 
ing into the contracts, under no circum- 
stances to call for, or give delivery, 
frem or to each other. There is no law 

(3) (1896) A. C. 166=* 44 W. R. 497=65 L. J. 

Q. B. 428, 

(4) (1899) 1 g. B. 794*68 L. J. Q, B. 509. 

(5) (I89i) 16 BW. 44i, 


against speculation, as there is against! 
gambling.” | 

In Sassoon v. Tookersey (6) Sir Law- 
rence Jenkins, C. J. remarked (p. 621) : — 

‘‘Incases of this description there is, 
a danger of confounding speculation, or 
that which is popularly described as 
gambling, with agreements by way of 
wager; but the distinction in the legal 
result is vital. To make an agreement a 
wager there must be a common intention 
to bet.” 

In Mothuradas v. N arhadashankar (7) 
Beaman, J. observed (p. 1004) : — ” 

“ I believe that before a Court can 
hold a contract, on the face of it genuine, 
or at any rate not clearly wagering as 
the contract in In re Gieve (4) was, to be a 
wagering contract, the Court must be 
satisfied that the intention of the parties 
was in no circumstances either to give or 
take delivery.” 

In Motilal v. Govindram (8) Batchelor, 
J. held a transaction to be a wagering 
contract because he held it to be distinctly 
proved that in the contracts in suit 
neither party ever intended to give or 
receive delivery, but both parties intended 
to settle by the payment and receipt of 
differences.'* • 

In the earlier case, Hurmukhra v. 
Narofamdas (9) Davar, J. laid down the 
following principle (p. 138) : — 

“ If the Court is satisfied that when the 
parties entered into the agreements be- 
fore it, both of them intended neither 
to take or give delivery, but merely in- 
tended to adjust the transactions on the 
due date or dates by the payment or 
receipt of differences as the case may 
be. ..then the Court should have no hesi- 
tation in holding that the transactions 
were mere agreements by way of wagers 
and as such void in law. 

Finally, in the recent decision of 
Manalal v. Radhakison (10) Macleod, C. J. 
observed (p. 1032):—^ 

“ The defendants must prove that there 
was an understanding between them and 
plaintiffs (1) that they were not only 
speculating but gambling, (2) that, if 
they ordered the plaintiffs to buy cotton, 
they would never call upon them to 

(6) (1914) 28 Bom. 616«6 Bom. L, R. 521. 

(7) U909) 11 Bom. L.R. 997=4 I.C, 99. 

(8) (1905) 30 Bom. 83. = 7 Bom. L.R. 383. 

(9) (1907) 9 Bom. L. R. 125. 

(10) A. I. R. I9ai Bom, 238=45 Bom. 386- 



.1922 l^ANUBkAi V. KBSHAvji (Kincaid, J.) BombaMri0 

^ r ' 


deliver it, and if they ordered them to 
sell, they would never themselves deliver 
it/’ 

From these authorities the principle is 
clear. The defendant in this case has to 
prove that there was an agreement or 
understanding between him and the plaint- 
iff that in case the market rose the plaint- 
iff should not require the defendant to 
deliver to 1iim*any camphor. But such 
an agreement or understanding requires, 
in my opinion, strict proof. 

• A defence that the contract was a wag- 
ering^ one is not one that an honourable 
man would advance on his own behalf. It 
is a dishonest man’s defence ; for if he 
won the defendant would never object the 
wagering character of the contract and 
such a defence should not be lightly al- 
lowed. In this connection I would rely 
on the observations of Beaman, J. in 
Jessiram Jugannath v. Tulasidas Damodar 

(1) (p. 628) 

Nor do I think the Court ought 
Mghtly to favour gambling defences. My 
Dwn leaning has always been very strong- 
ly against them; I think it is only too 
:lear that if dishonest gamblers know that 
they can evade their liabilities upon every 
occasion without much trouble by merely 
pleading wagering, the worst class of gam- 
blers will gamble more desperately and 
with a greater sense of impunity than 
they ever did before. The Courts by 
countenancing such gamblers in receiving 
their winnings when they win and refus- 
ing to pay them when they lose, confident 
that they will not be compelled by process 
of law to pay, may indeed foster the evil 
which both the Legislature and the Courts 
would desire to see altogether sup- 
pressed.” 

I have, therefore, to see whether the 
defendant has adequately proved the exis- 
tence of a definite understanding between 
him and the plaintiff that in no circum- 
stances whatever was there to be any deli- 
very. Beyond the defendant’s own word 
he has led no evidence whatever. Both 
parties, however, tried to prove the exist- 
ence or non-existence of such an under- 
standing by reference to a previous trans- 
action between the defendant and plaint- 
iff. 

In January, 1918, the plaintiff made a 
purchase of seventy -five cases of camphor 
from the defendant. The contract rate 
per tin was Rs. 1-1 5-0 and the plaintiff paid 


teji at the rate of one anaa per tin. .fTfeS 
price of camphor rose with the result that 
whereas the contract price of the seventy- 
five cases of camphor was Rs. 11,595, it 
amounted on settling day to Rs.13,840-5 0. 
According to the plaintiff he took delivery 
of the camphor. 

Unfortunately his account shows a 
debit entry of Rs. 13,840-5-0 (Exhibit L) 
against the defendant and a subsequent 
entry of Rs. 2,244-6 0 (Exhibit M.) to the 
defendant’s credit. The plaintiff has ex- 
plained that on the settling day he was in 
a great hurry and feared that unless he 
paid for the camphor before closing time 
the defendant would repudiate his con- 
tract. He did not know exactly what he 
owed him he only knew the approximate 
amount. 

He therefore, gave him a number of 
chitis or drafts on other firms. Afterwards 
he found that he had overpaid the defend- 
ant by Rs. 2,244 6-0 and the latter repaid 
him this sum later. Now it is most un- 
likely that a business man would overpay 
for camphor bought by him by 
Rs. 2,244-6-0. It is, moreover, absurd 
for the plaintiff to say that he only knew 
the approximate price of the camphor. 
That had been paid in J anuary and the 
settling day was in April. 

The defendant’s story is more credible. 
The defendant and Gopalji Gangji have 
deposed that as regards fifty cases Vithal- 
das Asharam sold them to Gopalji Gangfji, 
Gopalji Ganji sold them to defendant, 
defendant sold them to plaintiff who re- 
sold them to Vithaldas Asharam. As the 
price of camphor had risen considerably 
on the settling day the parties, instead 
of delivering camphor from one to the 
other, simply paid each other the differ- 
ences Vithaldas Asharam and the plaintiff 
settled with each other and defendant and 
Gopalji Gangji settled with each other. 
The last two settled at Rs. 2 6-0 a 
case. 

But, instead of defendant paying Gopal- 
ji Gangji and the latter paying the plaintiff, 
the defendant paid the plaintiff direct 
the difference between Rs. 1-15-0 and 
Rs. 2 6-0' a case, i.e.. Re. 0-7-0 a tin. 
Each case has admittedly eighty tinsi 
50 multiplied by 80 is equal to 4,000< 

4.000 multiplied by 7 is equal to 28,000 

23.000 annas are equal to Rs. 1,75Q 



i^5 Bombay Nippon v. p. portlock (Pratt, j.) 1922 


If from this, rebate at one-fourth per cent. 
fRs. 4-6*0) be deducted the difference on 
fifty cases was Rs. 1,745.10-0. As regards 
the remaining twenty-five cases the 
defendant sold them to the plaintiff who 
sold them to one Ramanlal and settled 
with him. The defendant settled with 
Ramanlal at Rs. 2-.^-0. He, therefore, 
paid the plaintiff the difference between 
Rs. 2-3-0 and 1-15 0 equal to four annas. 
Now 25 multiplied by 80 is equal to 
2,000. 2,COO multiplied by 4 is equal to 
8,000 annas equal to Rs. 500. If rebate be 
deducted the amount due was Rs. 498- 12-0. 
if to Rs. 498-12-0, Rs. 1,745.10-0 be added 
the total comes to Rs. 2,244-5-0 the amount 
paid by the defendant to the plaintiff in 
Exhibit M. 

Therefore I am forced to the conclusion 
that the plaintiff’s story of dealing in this 
transaction is false and that the parties 
merely settled differences. The learned 
counsel for the defendant has also laid 
great stress on the omission of the word 
teji from the contract and the plaint. But 
the plaintiff has explained that he v/orcled 
the contract and the plaint in the way he 
did because he was afraid that if he insert- 
ed the word teji in the contract or the 
plaint the Courts could at once jump to 
the conclusion that the contract was a 
wagering one : and in view of the deci- 
sions of.Beaman, J. in the Uji mandi cases 
this was not a wholly unreasonable point 
of view. 

A«nd, although I agree with Mr. Khan 
that in the January transaction the parties 
settled differences, 1 am not thereby 
forced to conclude that in the transaction 
before me the parties bound themselves 
not to make or take delivery. Before I 
could come to that conclusion I should 
have to feel certain that in no teji trans- 
action is delivery ever given. But Dayal 
Lalji’^s Munim, Nagindas Manickchand 
has deposed that his firm often gives deli- 
very in teji transactions and similar evi- 
dence was given by Ali Mahomed Abdulla, 
a partner in the firm of Abdulla Maoji. In 
one of the cases mentioned by them the 
plaintiff had a ff/f contract with the firm 
of;Dayal Lalji. They delivered to him 
one hundred and twenty-five cases and 
he delivered them again on a wda con- 
tract to Ali Mahomed Abdulla. Nor is 
there anything strange in this. Behind 
all vetida and teji contracts there is a vast 
genuine business. Camphor or other 


goods may be sold and re-sold a thousand 
times before they pass from A, the impor. 
ter, to Z, the distributor. 

But in the end they reach their destina- 
tion, There is no speculation in articles 
that are not imported into India. It has 
thus been rightly held that speculation in 
forward contracts is not necessarily 
wagering. Now what is the cjifference 
between ordinary vaida speculation and 
teji contract ? Only this, that the teji 
contract is the less speculative of the two. 
For he who applies teji insures himself 
by the payment of or premium from 
a heavy fall in the price. 

I am thus of opinion that teji and vaida 
transactions are on exactly the same foot- 
ing and that unless it can be positively 
proved that the parties agreed neither to 
ask for nor to give delivery the transac- 
tions are not wagering contracts. No such 
agreement has been proved here. 

Since no such agreement has been 
proved and the transactions are not wag- 
ering contracts it remains forme to fix the 
rate of damages. The plaintiff has stated 
in his evidence that the rate of the cam- 
phor on settling day was Rs, 5-2-0. The 
parties agree to fix the rate at Rs, 5-1-0. 

The parties have also agreed that the 
teji was wrongly debited by the plaintiff 
to the defendant in the particulars. The 
plaintiff paid the teji by way of insurance 
and cannot ask for it back. 

I award the plaintiff a decree for 
Rs. 4S,0U0 with costs and interest on 
judgment accordingly. 

Claim decreed^ 
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Pratt, J. 

Nippon Menhwa Kalmshiki-^l?\ 2 ih\t\^ 

v. 

F, Povtloch — Defendant. 

O. C. J. Suit No. 523 of 1921, decided 
on 5th July, 1921. 

Bombay Rent Act (Z of I^OS), S, 9 (Z)^ 
Bjeotment of a tenant by the landlord^Oocu* 
potion of servant is not that of landlord where 
it is in part for remuneration — But such oacu 
paiion is a sufficient cause for ejecting tenant 
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• 

Where the staflf of employees of the landlord 
company occupy premises under circumstances 
which show that their accommodation is part of 
their remuneration, the occupation by the staff is 
not the occupation of the landlord under Sec- 
tion 9(2) of the Rent Act. But the accommoda- 
tion of the staff is a satisfactory cause, within the 
meaniyg of the above section for the ejectment of 
a tenant who is not one of the staff, 

[P. 73, Cs. 1, 2.1 

CampbeU with Coltman — for Plaintiff. 

F. 5. Taleyarkhan — for Defendant, 

’ Pratt) J*: — The plaintiffs in this case, 
the ^panese Cotton Trading Company, 
purchased, on the 29th July, 1920, the 
remainder of a sub-lease of Gool Mansion, 
Mayo Road. The building comprises 
eight flats, of which one is in the occupa- 
tion of the defendants as tenants. The 
plaintiffs purchased the building in order 
to provide residence for their Japanese 
staff, and the day after the purchase gave 
the defendants notice to quit on the 1st of 
October, 1920. The defendants attorned 
to the plaintiffs and paid rent which was 
accepted up to the 1st of October, but as 
they pleaded the Bombay Rent Act and 
declined to quit, the plaintiffs have filed 
this suit. 

• 

The following issues were raised: — 

(1) whether the purchase of the pro- 
perty in suit by the plaintiffs is not ultra 
vires of the Company, and if so, whether 
the plaintiffs are entitled to maintain this 
suit ? 

(2) whether the plaintiffs require the 
premises in suit reasonably and bona fide 
for their own use and occupation within 
the meaning of Section 9 (2) of the Rent 
Act ? 

(3) whether there is satisfactory cause 
within the meaning of Section 9 (2) of 
the Rent Act ? 

I disallowed the first issue, as the 
defendants having attorned the plaintiffs 
are estopped from denying the title of 
their landlord. Further, it can make no 
difference to them, whether the suit is 
brought by the Company itself or by the 
purchasing directors. 

, As to the reasonableness and bona fide 
of the plaintiffs* requirements, there can 
be no doubt. The Japanese staff consists 
of six married couples, ten children and 
twenty-nine bachelors. Of these, five 


bachelors are on leave and twelve 
bachelors, one wife and five children are 
to arrive in a few months. The remainder 
of five married couples, five children and 
thirteen bachelors, are housed in a bunga- 
low at Malabar Hill, a flat at Rafaya 
Manzil, and two temporarily in a board- 
ing house. The occupants of Rafaya 
Manzil are under notice to quit. 

The Company, therefore, propose now 
to divide their staff between the Malabar 
Hill bungalow and Gool Mansion. The 
Managing Director for Bombay with his 
wife and five children and eight bachelors 
in the former, and the rest of the staff in 
the latter. This allotment is fully set out 
in Exhibit A, and the accommodation 
thus provided errs, if at all, on the side of 
economy of rpace. 

It is faintly suggested that the allot- 
ment of one room in the flats to an 
** office ’* is a contravention of the head 
lease from the improvement trust forbid- 
ding the use of any part of the premises 
without the consent of the trust ** for any 
business, trade or occupation or any 
purpose whatsoever other than a dwelling 
house.*’ But the so-called office is merely 
a room where the Code book is kept, 
where telegrams are received after office 
hours and de-coded, and where transac- 
tion thus made are recorded. No out- 
siders visit this room for business, and it 
is therefore no different to the room in a 
dwelling house in which a barrister reads 
his briefs at night. This use of the room 
is not inconsistent with its occupation as 
a dwelling house, and in any case the 
only person who can raise the objection 
is the lessor or the sub-lessor. 

The second issue raises the question 
whether the occupation of the servants 
of the Company is in law the occupation 
of the landlord. Under Section 9 (2) of 
the Bombay Rent Act the landlord must 
show that the premises are required 
reasonably bona fide ‘^for his own 
occupation.** Is the occupation of the 
Company*^ staff equivalent in law to the 
landlord’s own occupation ? 

Now, the section only recognises two 
grounds founded on the occupation of 
the premises : (1) for the Iandlord*s 
occupation, and (2) for the occupation 
of any person for whose benefit the 
premises are held. The effect of the 
word^ote'w** is no doubt to emphasize 
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the personality of the subject, as for 
instance^ the phrase “ every man is his 
own lawyer.** Here it emphasizes the 
personality of the landlord. But I think 
this emphasis is used merely to contrast 
the occupation of the landlord with the 
occupation of the cestui que trust or benefi- 
cial owner. It is not intended to exclude 
the rule of law that the occupation of a 
servant is the occupation of the master. 
Optimus inter pves return usus and the sec- 
tion has always been so construed. In 
deciding on the requirements of landlords, 
it has always been the practice to con- 
sider the space required for the accom- 
modation of servants. 

Mr. Taleyarkhan relies upon the words 
*‘8ome other person in his employ** in the 
corresponding section of the English Act, 
and argues that their omission in the 
Indian Act shows that the Indian Legis- 
lature declined to recognise the occupa. 
tion of a servant. But the occupation of 
a servant may be either qua servant that 
of his master or qua tenant of his master. 
The English section refers to the latter 
and does not touch the former. It 
allows the landlord to substitute another 
tenant if that tenant be in his employ ; 
but it in no way affects the rule that the 
occupation of the servant qua servant is 
the occupation of the master. 

The question then is whether the staff 
were occupying premises as servants of 
the landlord Company or as their tenants. 
The test is whether this occupation is ne- 
cessary to or ancillary to the performance 
of the servants* duties. In the case of Dob- 
son V. Jones f (i) a surgeon, who resided in 
a hospital so that be might be able more 
readily to perform the services required 
of him, was held to occupy as a servant. 
Tindal, C.J. in that case said (p. 120): — 

** The coachman v.ho is placed in rooms of his 
master over the stable, the gardener who is put in- 
to a house in the garden, or the porter who occu- 
pies the lodge at a park gate, cannot be considered 
tooccupjr as tenants, but as servants merely whose 
possession and occupation is strictly and properly 
that of their masters." 

So, also, in the case of Bent v. Roberts 

(2), a constable occupying quarters in the 

(1) a«44) 8 Scott (N. R.) 80*5 Man. ScG. 

113*134 E.R. 502*13 L.J. C, P. 126, 

(2) (1878) 47 L.J, Ex 112*26 W. R. 128* 

3 Ex. p. 66* 37 p.T.67|, 


Police Station building was held to 
occupy as a servant. 

But where the occupation is by way of 
remuneration or part-payment for ser- 
vices, the servant occupies not as a ser- 
vant but as a tenant. In Martin v,, Assess^ 
ment Committee of West Derby (3), a Police 
Superintendent was held to be a tenant of 
quarters which were at some distance 
from the Police Station. 

TheCompany’s staff will pay no rent 
for the premises they occupy, but that will 
make no difference if their occupation is 
part of their remuneration and not neces- 
sary and subservient to the performance 
of their services. This is illustrated by 
the case o\ Queen v. Spurrell (4), where 
Cockburn, C. J. said : — 

“It may be that it happens to be convenient 
both to the master and to the servant, that the 
servant requiring some place of habitation shall, 
by agreement with the master instead of receiv- 
ing so much for his wages, out of which wages he 
would have to find himself a separate habitation, 
inhabit some premises of the master as part of the 
remuneration for his services ; but it is only an 
equivalent for wages* He would be receiving in 
the one instance the whole amount of his wages, 
out of those wages he would have to find Jjimself 
a habitation, for which be would have to pay rent; 
in the other he inhabits premises of his master, 
and instead of paying the master the rent the 
master deducts it from the wages,” 

Now the Company’s place of business is 
not at Mayo Road, and the residence of 
the staff in this building is not necessary 
to the performance of their services. 

Any other residence in Bombay would 
do equally well. In fact, some of the 
staff are residing at Malabar Hill. Fur- 
ther, it is clear that their occupation is 
by way of remuneration. The Company’s 
Director produces the rules of the Com- 
pany regulating its dealings with the 
employees. It is a compilation as com- 
prehensive and far more lucid than the 
Civil Service Regulations. Rule 1 IS is as 
follows : — 

“Persons, who are serving in the branches or 
agencies abroad, are to be provided with house 
accommodation and are also payable foreign 
service allowance within the limit of the following 
table.” “ 


(3) (1883) 52 L J. Me. 66*11 Q. B. D. 145* 

47 J.P. 500. 

(4) (1865) 14 W.R. 81*1 Q.B. 72*35 LJ, 

Mp. 74*12 L.T. 3^4, ' ^ 
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The Japanese staff, when serving out 
of Japan, are entitled to foreign service 
allowance and house accommodation as 
part of their remuneration. Therefore, 
although they pay no rent, their occupa- 
tion will be not as servants but as tenants. 

I nfust, therefore, decide the second 
issue id the negative as the occupation of 
the staff will not be the occupation of the 
landlord company. 

But there is another ground on which 
the plaintiffs rely, and that is the general 
ground of any cause which may be 
deeme^d by the Court to be sufficient. This 
point arose last year in the case of the 
Honkong Shanghai Banking Corporation 
Ltd. v. Boyagis (5) decided by my brother 
Marten, J. The case went off on other 
grounds, but Marten, J., though not called 
upon to decide it, referred to the recent 
English cases of Stovin v. Fuirbrass 
(6) and Stephens v. Tatham (7). Stephens v. 
Tatham (7) merely follows the decision of 
the Court of Appeal in Stovin v. Fair- 
ims (6), and the latter is the only case 
that requires consideration. It was based 
upon the corresponding section of the 
English Act Section I (3) of the Increase 
of Rent and Mortgage Interest (War 
Restrjctions Act), 1915 (5 & 6 Geo. V. 
c, 97)*. In that section, there are three 
instances of grounds founded on the 
landlord’s requirements in reference to 
occupation followed by the general 
words “some other ground which may be 
deemed satisfactory to the Court.” This 
part of the section is as follows : — 

“ Or that the premises are reasonably 
required by the landlord for the occupa- 
tion of himself or some other person in 
his employ, or in the employ of some 
tenant from him, or on some other ground 
which may be deemed satisfactory by the 
Court making such order.” 

The three instances founded on the 
landlord’s requirements as to accommoda- 
tion are (1) occupation by the landlord 
himself, (2) occupation by the employee, 
and (3) occupation by the tenants’ em- 
ployee and then follow the general words 
as to satisfactory cause. 

In Stovin Y, Fairbrass (6), the landlord 
required the premises in order to give 
vacant possession to his vendee. This 
Mas not one of the three specified cases 

(5) (1920) 582“and“5^1)Ti^^ 

^6) (1919)88 L. J. K. B. 1004-121 L. T. 172 
-83 J. P. 241 = 35 T. L. R 659. 

;7) 1919 W. N. 334. 


aud the Court ‘held that it would not come 
under the general cause, because the 
exercise by the Court of its discretion in 
favour of the occupation of a person not 
so specified would be inconsistent with 
the particular specification of three cases 
of occupation. The Court held in eflfect 
that the general words “ some other 
cause ” are restricted to cases not sui 
generis with the three causes specified. 
Scrutton, L. J,, differed on this point, and 
indeed the word “ other ” is usually con- 
strued to be either unrestricted in its 
generality or limited to cases sui generis 
with the particular words that precede it. 

But it not necessary to consider 
whether Stovin v, Fairbrass (6) was cor- 
rectly decided, for the scheme of the sec- 
tion of the India Act is different. For 
the words “ some other ground which 
may be deemed satisfactory by the Court ” 
the words “ any cause which may be 
deemed satisfactory by the Court ’* are 
substituted. The word “ any is as wide 
as possible ; Beckett v. Sutton (8). The 
word “ any ” excludes limitation or quali- 
fication Duck V. Bates (9). They place no 
limit on the discretion of the Court, and 
it seems to me therefore, that the ratio 
decidendi of Stovin v. Fairbrass (6) is not 
applicable to the Indian section. Under 
the Indian Act the discretion of the Court 
in determining what is a satisfactory 
cause is unfettered. 

Then I have to ask myself the question 
whether the cause shown by the plaintiff 
Company regarding the accommodation* 
of their staff is satisfactory. Under the 
English Act this is a specified ground. 
Does its omission in the Indian Act lead 
to an inference that it is not so in India ? 

I think not. The particular cases of 
accommodation of an employee of a land- 
lord or the employee of a tenant are 
omitted in the Indian Act, merely because 
they are superfluous in view of the very 
wide terms of the last clause. I think the 
accommodation of a staff of employees is 
sufficient cause under Section 9 (2) of the 
Bombay Rent Act. I am fortified in this 
opinion by the fact that express provision 
is made for such a case in the English 
Act. 

The plaintiffs have spent four lacks in 
the purchase of the leasehold of the pro- 
fs) (1882) 30 W. R, 490-51 L. J. Ch. 432- 
19 Ch. D. 646. 

(9) (1883) 53 L. J. Q. B. 338-12 Q.B.D. 79=?= 5^ 
L.T. 778-48 J.P. 501. 
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perty in order to accommodate their staff, 
and it would be grossest injustice to pre- 
vent therp from putting it to the use for 
which they purchased it. This would 
tantamount to expropriation, and the ob- 
ject of the Bombay Rent Act is not the 
expropriation of the landlord but the pre- 
vention of profiteering. 

Decree, therefore, that the defendants 
do deliver vacant possession to the plain- 
tiffs on or before the 19th of July, 1921 or 
in case an appeal is filed before that day 
on or before the 14th of September, 1921. 
Defendants to pay plaintiffs compensa- 
tion at the rate of Rs. 275 per mensem 
from 1st October, 1920, to the date of 
delivery of possession and to pay plaint- 
iffs’ costs of this suit. 

Suit decreed. 
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Macleod, C. J. and Coyajee, J. 


Wali Mahomed Himad — Plaintiff- Appli- 
cant 


V. 

G. /• P. Railway — Defendant- Opposite 
Party. 


Civil E. A. No. 183 of 1921, decided on 
11th January, 1922, against the decision 
of the 1st Class Sub.-Judge, Jalgaon, in 
Small Cause Suit No. 1137 of 1920. 

Railway Compnny-^Risk-note’---Forni B--Car~ 
tying of oonsigntneni by a longer route against 
the contract -^Loss — Company cannot rely on 
risk^note^ 

The contract with the Company was to carry 
the goods by the nearest route, and that, if the 
Railway Company, to suit their convenience, 
wished to carry the goods by a longer route 
which offered far more opportunity for the loss to 
occur, they were bound to give notice to the con- 
signor 80 as to give him an opportunity of decid- 
ing whether he should sign the risk-note in Form 
B or not. The evidence also showed that the 
route via Dhond and Manmad would be the usual 
route iot goods coming from Southern India via 
Raichur, and that as a matter of fact, the charges 
were recovered from the plaintiff as if the goods 
had travelled via Dhond and Manmad. 

Held, that the Company carrying the goods vf a 
Kalyan went outside the terms of the contract and 
could no longer rely on the protection afforded by 
the risk-note as to be absolved from liability for 
the loss which occurred. 

[P- 74, 

LL Sopher for ilf. B. 

Applicant. 

T. Strangman — for Opposite-party. 
Macleodi C J* This was a suit filed 
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by the consignee of certain goods which 
were delivered to the South Indian Rail- 
way Company, to be carried from Sevoy 
Petoy, a station on the South Indian 
Railway to Jalgaon, a station on the 
defendant Railway Company. Admitted- 
ly when the goods arrived at Jalgaon, the 
oil of fourteen tins had been removed 
and lost to the consignee. The consignor 
had signed a risk-note in. the. Form 
and so the G. 1. P. Railway Company 
would not be liable for any such loss, un- 
less it could be shown to have occurred 
owing to the wilful neglect of their 
servants, provided the goods were car- 
ried in accordance with the contract of 
carriage. 

It was proved that the waggon con- 
taining the plaintiff's goods instead of 
travelling along the shortest route via 
Dhond and Manmad was carried to 
Kalyan, and thence to Jalgaon. There 
was evidence that the Station Master of 
Kalyan had to put fresh seals on the 
waggon containing the plaintiff’s goods 
and that would point to the loss having 
occurred between Kalyan and Dhond. 
The learned J udge found that there was 
no evidence to show that the Company 
agreed to carry the consignment via 
Dhond and Manmad, and that the only 
agreement was to carry the goods via 
Raichur. He also was of opinion that 
the carriage via Kalyan was more attrac- 
tive to the plaintiff because there was 
only one junction on the route via Kalyan 
while by the other route there were two, 
viz.f Dhond and Manmad. He forgot the 
fact that the goods-train had to be mar- 
shalled at Lanowla and re-marshalled at 
Karjat before it arrived at Kalyan, and 
that the same process would have to be 
repeated at Kasara and Igatpuri on the 
way from Kalyan to Jalgaon, and, there- 
fore, instead of that route being more 
attractive to the plaintiff, there would be 
many more opportunities for the loss to 
occur than on the route via Dhond and 
Manmad. 

It seems obvious that the contract was. 
to carry the goods by the nearest route, 
and that if the Railway Company, to suit 
their convenience, wished to carry the 
goods by a longer route which offered 
far more opportunity for the loss It ^ 
occur, they were bound to give notice 
to the consignor so as to give him 
an opportunity of deciding whether he 
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should sign the risk.note in Form B or 
not. The evidence also shows that the 
route via Dhond and Manmad would be 
the usual route for goods coming from 
Southern India via Raichur, and that as a 
matter of fact, the charges were recovered 
•from .the plaintiff as if the goods had 
travelled via Dhond and Manmad. It 
seems to us, therefore, that the Company 
by carrying ttie goods via Kalyan went 
outside the terms of the contract and could 
no longer rely on the protection afforded 
by the risk.note so as to be absolved from 
liability for the loss which occurred. 

Therefore the decree dismissing the 
suit must be set aside and there must be 
a decree for the plaintiff with costs 
throughout. 

Rule made absolute. 


A. L R‘ 1922 Bombay 75* 

Macleod, C.J. and Shah, J. 

In re The Tata Industrial Bank^ Ltd, 
Civil Reference No. 12 of 1921, decide^ 
on 10th October, 1921. Reference made 
by the Chief Revenue Authority, under 
Section 51 of Indian Income Tax Act, 
1918. 

Ineotne Tax Act, S. 9—* Profits ' means 
chargeable income — No deduction, not detailed 
in S. 9 (2) can be allowed, 

'Profits ’ in Section 9 of the Act means charge- 
able income and must be computed from the gross 
income after allowing for the sums paid and 
debited as detailed in sub-Section (2). 

The assessing officer is not eniitled to allow 
any deduction for sums paid or debited other than 
those properly paid and debited as detailed in 
sub-Section (2) [P. 77. C. 2.] 

B, /. Desai — for Tata Industrial Bank. 
Bahadur ji I. C,Bowen — for the Crown. 
Macleodi C* J. : — This is a reference 
by the Chief Revenue Authority, Bom- 
bay, under Section 51 of the Indian 
Income Tax Act, with regard to the 
interpretation of Section 9 of the Act. 

The Tata Industrial Bank was assessed 
by the Collector of Income Tax for the 
year 1920-21 on profits amounting to 
nearly thirteen lacs. I omit all mention 
of super, tax as unnecessary. On appeal 
to the Commissioner a slight reduction 
was made, but before both authorities an 
important question was raised by the 
pank since they claimed to deduct from 
the taxable profits a sum of Rs. 2,98,000 
said to be the amount of depreciation on 
war bonds and securities belonging to the 
Bank, arrived at by comparing the 


market rates with the valuations in the 
Books of the Bank, This deduction was 
not allowed on the ground that the only 
allowances and deductions to be made 
from the gross income in order to arrive 
at real assessable profits were those men- 
tioned in sub-Section 2 of Section 9. 

The following questions were referred 
to the High Court for decision : — 

(1) Whether on a true construction of 
the Indian Income Tax Act of 1918 and 
in particular Section 9, the only allow- 
ances and deductions to be made from the 
gross income, in order to arrive at real 
assessable profits, are those mentioned in 
sub-Section 2 of Section 9 and whether 
the said Section 9 prohibits any allow, 
ances or deductions other than those 
specifically mentioned therein. 

(2) Whether on a true construction of 
the said Act and in particular Section 9, 
the assessing officer is not entitled in his 
discretion to allow a deduction which is 
proper and necessary to be made in 
addition to those specifically enumerated 
in sub-Section 2 in order to ascertain the 
real assessable profits. 

(3) Whether the deduction of Rs. 29,800 
(being the amount of depreciation 
on war bonds and securities) out of the 
gross earnings of the assessee is a deduc- 
tion proper and necessary to be made in 
order to ascertain the real assessable 
profits under the said Act, and 

(4) Whether the Act attaches to the 
expression ‘ profits’ a meaning different 
from what is known as commercial 
profits. 

Section 5 of the Act includes among 
the classes of income which shall be 
chargeable to income tax * Income deri- 
ved from business.” 

Under Section 9 (1) the tax shall be 
payable by an assessee under the head 
‘Income derived from business’ in respect 
of the profits of any business carried on 
by him. 

Under Section 9 (2) such profits shall 
be computed after making the following 
allowances in respect of sums paid or in 
the case of depreciation debited. 

Items I to V, VIII and IX are items 
of actual expenditure, item VII deals 
with the case of machinery sold at a 
less price than the cost less depreciation, 
item VI deals with the depreciation of 
machinery, plant and building. 

It would appear, therefore, that with 
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regard to assets owned by the assassee 
other than machinery, plant and build, 
ings, a debit for depreciation is not 
allowed- 

The difficulty in the case arises from 
the fact that various meanings can be 
ascribed to the word * profits.* 

The petitioners have relied on the defi- 
nition of ‘ profits * as laid down in In re 
Sf^attish Prospecting Company Limited (1). 
The claimants agreed to serve the Com- 
pany at a fixed salary which they were 
not to be entitled to draw except out of 
profits (if any) arising from the business 
of the Company. The Company went into 
voluntary liquidation. After all the cre- 
ditors except the claimants were paid and 
all the capital subscribed was paid to the 
shareholders, there remained a surplus in 
the hands of the liquidators which the 
claimants contended should be treated as 
profits within the terms of their agree- 
ment, Two contributories took out a sum- 
mons asking for a declaration that the 
claimants were not entitled to prove in 
respect of the surplus on the ground that 
profits should be restricted to profits rea- 
lized by the Company on a growing con- 
cern. 

Fletcher, Moulton, LJ., said (p. 98):— 

“ The word ‘ profits ’has in my opinion 
a well defined legal meaning, and this 
meaning coincides with the fundamental 
conception of profits in general parlance, 
although in mercantile phraseology the 
word may at times bear meanicgs indicat- 
ed by the special context which deviate 
in some respects from this fundamental 
signification. ‘ Profits’ implies a compa- 
rison between the state of a business at 
two specific dates usually separated by 
an interval of a year. The fundamental 
meaning is the amount of gain made by 
the business during the year. This can 
only be ascertained by a comparison of 
the assets of the business at the two 
dates. For practical purposes these as- 
sets in calculating profits must ba valued 
and not merely enumerated, A deprecia- 
tion in value, whether from physical or 
commercial causes, which affects their 
realizable value is in truth a business loss. 
But though there is a wide field for 
variation of practice in these estimations 
of profits in the domestic documents of a 
firm or a company, this liberty ceases at 
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once when the rights of third parties 
intervene. For instance, the revenue has 
a right to a certain percentage of the pro- 
fits of a Company by way of income-tax. 
The actual profit and loss accounts of the 
Company do not in any way bind the 
Crown in arriving at the tax to be-paid.” 

No doubt in the balance sheet of a 
business the excess of assets ever liabili- 
ties or vice versa is represented by a credit 
or debit to the profit and loss account, so 
as to make the totals even. There is not 
much difficulty in calculating the liabili- 
ties, the value of the balance sheet de- 
pends on the correct valuation of the as- 
sets. It is the reckless or over sanguine 
valuation of assets which is the precursolr 
of ruin. Now if it had been intended by 
the Act that the profits for any particular 
year should be calculated by the gain in 
the excess of assets over liabilities during 
that period nothing would have been easier 
than to give expression to that inten- 
tion. 

But, on the one hand, difficulties would 
arise in the case of every assessment ih 
ascertaining that the assessee had made a 
fair valuation of his assets while, on the 
other, the assessee would be taxed on 
every appreciation in the market value of 
his assets, and that is certainly not the 
object of an Ticoiiie Tax Act. It must be 
remembered that the word * profit’ is only 
used for explaining the method by which 
t axable income is to be computed. I am, 
therefore, clearly of opinion that we are 
not concerned wuh the legal definition of 
‘ profits ' as laid down by Fletcher Moul- 
ton, L. J., in the case above cited. 

As the learned Lord Justice points out, 
a firm or a Company has a wide field for 
variation in practice in its estimation of 
its profits but that liberty ceases when the 
rights of a third party intervene. And in 
the case of income tax the Legislature 
prescribes the manner in which the taxa- 
ble amount is to be calculated. 

The income of a business may be de- 
fined as the gross earnings either actually 
received or properly considered as if 
they had been received, after deduct- 
ing all ordinary expenses incurred in 
the earning. These expenses must coma 
under one of the items I to V, VIII 
and IX of Section 9 (2). When the 
questions arise ^ how the income is 
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to ^)e disposed of, the distinction between 
income and profits as legally defined 
above will be clearly seen, and profits 
may be fairly accurately described as that 
amount which can be taken out of the 
business for dividends or private expenses 
without impairing its efficiency. Of course 
out of that amount something may still 
be left in the business by way of reserve 
but it is no! disputed that any sum credit- 
ed to reserve is liable to be taxed. It may 
also be as well to note that we are not 
concerned with the case of a business 
whiclf deals in stocks and shares, look- 
ing solely for its income to the gains 
made by buying and selling, for it seems 
to be admitted that then anticipated losses 
may be deducted. 

We have been referred to thecorres 
ponding provisions of the English Income 
Tax Act but it would appear that the 
Indian Legislature has deliberately re- 
frained from adopting those provisions, 
and instead of detailing allowances which 
cannot be deducted mentions specifically 
those which can be. At the same time 
no English case has been cited to us 
in which a deduction for depreciation 
such as is now claimed has been allowed. 
In thfe rules applicable to cases I and II 
of Schedule D of the Income Tax Act, 

8 and 9 Geo. V., c. 5, the only rule which 
deals with depreciation is Rule 6 in which 
a deduction for depreciation of machinery 
and plant can be allowed from the pro- 
fits or gain of a trade. 

Apart from that the only deductions 
which would be allowed if not prohibited 
would be expenses incurred solely for 
the purpose of earning the profits, and any 
other debits for depreciation would not 
come within this category. It seems to 
me, therefore, that in construing sections 
5 and 9 of the Act, chargeable income is 
synonymous with profits and Section 

9 (2) prescribes how those profits are to, be 
ascertained. From the gross income 
only certain debits for depreciation are 
to be allowed and this debit asked for by 
the bank not being mentioned therein 
cannot be allowed. 

I think this was the obvious intention 
of the Legislature, since, while deprecia- 
tion of machinery, plant and buildings 
can easily be calculated as provided in 
the Act, it would be a very different matter 
to have to enter into such calculations 
with regard to assets other than these. 


But this much is clear that if the profits 
of a business are to be calculated accord- 
ing to the legal definition of profits, that 
method of calculation must be continued 
from year to year, and an assesste would 
not be allowed to write down his assets in 
a year when market values had declined 
without writing them up when values had 
increased. 

I would answer the questions propound- 
ed in the reference as follows : — 

1. Profits in Section 9 of the Act mean 
chargeable income and must be computed 
from the gross income after allowing for 
the sums paid and debited as detailed in 
sub-Section (2). 

2. The assessing officer is not entitled 
to allow any deduction for sums paid or 
debited other than those properly paid and 
debited as detailed in sub-Section (2). 

3. No. 

4. ‘ Profits ’ in the Act means charge 
able income. 

The Bank will have to pay the costs of 
the reference. 

Shah) J- : — On this reference the posi- 
tion appears to me to be simple and clear 
though on account of the way in which 
the questions have been formulated it has 
become unnecessarily difficult. On the 
interpretation of Section 9, it seems to me 
to be clear that the tax under the head 
“ Income derived from business ” is pay- 
able in respect of the profits of the busi- 
ness carried on by the assessee. Tha 
meaning of the word * profits ’ is not 
defined ; but I agree with the learned 
Chief Justice on this point in holding that 
it is the gross income of the business. 

Even then it may be open to the assess- 
ing authority to take into consideration 
the nature of the business and the losses, 
if any, in determining the profits or the 
gross income of the business. The section 
does not make any provision as to how 
the profits are to be determined. But it 
seems to me that where a deduction is 
proper and necessary to be made in order 
to ascertain the ‘ profits ’ or gross income 
of any business, the assessing authority 
may allow it in his discretion. 

The section^ however, makes provision 
for making allowances in respect of cer- 
tain sums paid or in the case of deprecia- 
tion debited by the Company or the indivi- 
dual concerned. They are stated in Sec- 
tion 9, sub'Section (2) and it is cleat 
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that those are the only allowances which 
the party could claim as of right. The 
Collector is not bound to make any other 
allowances in favour of the party, nor is 
the party entitled thereto as of right. 

In the present case the depreciation 
claimed by the Company is not covered by 
any clause of Section 9 (2) and cannot be 
allowed as such. This position is not 
seriously contested before us on behalf of 
the Company. But it is urged that as an 
item of loss it is open to the Collector to 
allow it in calculating the profits or the 
gross income of the business during the 
year in question. As stated in the letter 
of reference, the attitude taken up by the 
Company before the Revenue Authorities 
was to claim only depreciation as such 
without agreeing to take into account 
appreciation, if any. 

As regards this point the position for 
the Crown has been very fairly and in 
my opinion correctly stated by the Chief 
Revenue Authority in paragraph 12 of 
the reference. This reference must, 
therefore, be dealt with on the footing 
that the deduction claimed by the 
Company is in respect of depreciation as 
such and not as an item of loss or gain in 
the business during the year. This will 
prejudice neither the right of the Com., 
pany to claim, nor the power of the 
Revenue Authorities to make, due allow- 
ance for any loss or gain in virtue of 
depreciation or appreciation of the various 
securities in the course of and as part of 
the business in determining the amount of 
the profits or gross income of that 
business, if the facts essential for making 
such allowance are established. 

It is not easy, in my opinion, to formu- 
late categorical replies to the questions 
some of which are general. Treating the 
reference, however, as limited to the 
claim made before the Revenue Autho- 
rities for depreciation as such, I concur 
in the answers proposed by my Lord, the 
Chief Justice to the questions raised in 
this reference as also in the order as to 
costs. 

On the 4th November, 1921, the Bankas 
attorney moved for an order fixing up the 
scale of costs. 

Macleod, C- J- ‘ — Following our deci- 
sion in In ri Aurangabad Mills Ltd. (2) 
the costs will be taxed as on the Original 
Side. But in order to avoid any question 
(2) A.I.R. 19.^1 B. 159«45Bom. 1286, 


being raised in future whether the Court 
has jurisdiction in references of this 
nature to direct costs to be taxed on the 
Original Side scale, it will be advisable 
to consider whether a rule should be 
framed under the Bombay Pleaders* Act, 
XVII of 1920. 

References answered. 

A LR. 1922 Bombay 78. 

Macleod, C. J. and Shah, J. 

Rahiabihi — Plaintiff- Appellant 

v. 

Gangadhar Vishnu Puranik and anUher — 
Defendants-Respondents. 

F. A. No. 277 of 1920, decided on 9th 
November, 1921, from the decision of the 
1st Class Sub- Judge, Thana, in Civil Suit 
No. 165 of 1917. 

Bombay Salt Act, Ss. 11 and 47 — Lease-~^ 
Condition, not to sub-lease without written 
permission^SubAease without permission is 
void — Contract Act^ S. 23, 

The lessee, from the Government, of Salt pans 
on condition not to sub-let them without written 
permission cannot do so without such permission, 
and the sub-lease against the condition of the 
license is unenforceable at law. Ismalji Yusuf ali 
V. Raghunath Lachiram 33 Bom 536 followed. 

[P. 78, C. 1.] 

Coyajte with W. B. Pradhan — for 

Appellant. * 

P. B, Shingne — for Respondents. 

Macleodi C. J. * — This’case is covered 
by the decision in Ismalji Yusufalli v. 
Raghunath Lachiram (1) in which the facts 
were similar to the facts in this case. 
The licensee, Yusufally, who held his 
lease to certain salt pans on condition 
that he should not sub-let without the 
written permission of the Collector, sub- 
let them to the respondents without 
getting such permission. Then Yusufally, 
having died, bis son obtained a fresh 
license from Government. The respon- 
dent obtained a fresh sub-lease on the 
same terms as those contained in the sub- 
lease obtained from Yusufally but no 
permission had been obtained from the 
Collector. 

It was urged in second appeal that the 
appellant manufactured salt not only 
under the sub-lease but also under the 
power-of-attorney by the appellant. The 
Court held that there was no evidence in 
support of that. 

Chandavarkar Acting, C. J., said at 
page 643 

“ The real object and necessary effect 
(1) (1909) 33 B. 636*11 Bom. L. R. 748. * 
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of tte agreement between the appellant 
and the respondent was to enable the 
latter to manufacture salt without a 
licence in the guise of a sub-lease, although 
that was forbidden by law and by the 
terms of the license.” 

Mr. Justice Heaton said : — 

“ The question, therefore is whether the 
object of the agreement is forbidden by 
law within jthe meaning of Section 23 of 
the Contract Act. It seems to me that it is, 
for the object was to enable the plaintiff 
to manufacture salt without a license, and 
the law says that no salt shall be manu- 
factured otherwise than by the authority 
of a license granted by the Collector.” 

In this case it had also been urged in 
the trial Court that the appellants were 
really servants of the licensee and agreed 
as such servants to work the salt pans. 
But considering the terms of the agree- 
ment, it is perfectly obvious, although the 
term “ service bond ” is used in the sub- 
lease, that the appellants in consideration 
of a certain sum paid agreed to work the 
salt pans for the manufacture of salt for 
a particular period and to do all that 
was required for the purposes of manu- 
facture. There is nothing, therefore, in 
the nature of an agreement between 
mastSr and servant which might save the 
appellants from having their suitdismissed. 

I think, therefore, that we are bound 
by the decision in Ismalji v. Raghunath 
and that the appeal must be dismissed 
with costs. 

Shah» J- ' — I agree. I desire to add 
that apart from the decision in Ismalji 
Yusafalli v. Raghunath Lachiram (1) 
I should have found it difficult to 
hold that a breach of the condition of 
the license as to the sub-letting in so far 
as the permission of the Collector in 
writing was not obtained would neces- 
sarily mean that the object of the provi- 
sions of the Salt Act was defeated 
thereby. 

However, there is a clear decision of 
this Court on the point and it is binding 
on us. On this ground the appeal must 
be dismissed with costs. APP^al dismissed, 

(1) (1909) 33 Bom. 63^0” CT” 779*11 Bom. 

L. R. 748. 

A. I. R. 1922 Bombay 79* 

Maoleod, C. J. and Shah, J. 

Yosef David Varulket and others — Ap- 
pellants v. 

Moses Solomon Talker — Plaintiff. Res- 
pondent, 


Second Appeal No. 182 of 1921, decid- 
ed on 23rd December, 1921, from the 
decision of the District Judge, Thana 
in A. 72 of 1920. 

Easement Act, S. 15 — Right of passage for 
plaintiff* s Privy — Sweeper can be acquired by 
20 years user. 

The right of easement in respect of a sweeper’s 
passage for cleaning a privy through the land of 
another is acquired if the passage is used for 20 
years as of right without interruption, 

[P. 79. C. 2.] 

Coyajee with P.B. Shingne — for Appel- 
lants. 

G. S. Mulgaonkar and W, P. Pradhan — 
for Respondent. 

Macleod, C. J* : — Both the lower 
Courts have held on the evidence that the 
plaintiff’s sweeper used the passage along 
the east side of the hedge inside the 
defendants* compound to get to the privy, 
which curiously enough was built so that 
the sweeper could only have access to it 
from the defendants* compound. That is 
a question of fact which it is difficult to 
avoid, and I see no reason myself for dis- 
turbing the decision of the lower Courts. 
The defendants evidently have been very 
remiss, because from the photograph 
which has been produced here the privy 
must certainly be a nuisance to them as it 
is within a few feet of their house. But 
at the same time any casual observer must 
have noticed that it was cleaned from the 
defendants’ side of the hedge. 

Therefore, they must have had know- 
ledge that the plaintiff’s sweeper was using 
the lane. As the Judge was satisfied th^ 
the lane was used by the plaintiff’s 
sweeper as of right for more than twenty 
years, a right to an easement has been] 
established. I would advise the defend-' 
ants to move the Municipality to require 
the plaintiff to remove the privy further 
away from the plaintiff’s house. In that 
case the privy will not have to be cleaned 
by the sweeper using the defendants* 
ground. The appeal must be dismissed 
with costs. 

Shah, J. I concur. I cannot say that 
I am quite satisfied with the finding in 
this case by the lower appellate Court, 
but it is a finding of fact, and 1 do not 
think it is reasonably possible to interfere 
with the finding in second appeal, though, 
having regard to the situation of the 
house, I should have been very glad to 
see my way to relieve the defendants 
from the obligation of providing a pas- 
sage for the plaintiff’s sweeper over their 
ground. A ppeal dismissed* 
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A* I* R* 1922 Bombay 80* 

Macleod, C. J. and Shah, J. 

Laxmi Bank Ltd, — Creditor-Appellant 

V, 

Ramchandra Narayan A pU — Respon- 

dent. 

Second Appeal No. 706 of 1921, decided 
on 21st Deceoiber, 1921 from a decision of 
Joint Judge, Poona in Mis. A. No. 1 of 
1921. 

Provincial Insolvency Act, 3 of i907, Ss. 15, 
14 {!) 11, 6 3) — 'Petition by a debtor— Enquiry 
as to the true and full disclosure of the pro- 
perty is n6t relevant in enquiry under S. 15— 
Disposal of property by Insolvent is ground 
for admitting petition and not dismissing it. 

The issues whether the petitioner has made a 
true and full disclosure of his property would 
not be pertinent at the inquiry under Section 15, 
provided the petitioner has given the particulars 
required with regard to his property, as it is not 
until after the adjudication that it can be ascer- 
tained whether the petitioner had made a true 
and full disclosure. [P 80, C. 2; P. 81, C 1.] 

As a matter of fact there is no material differ- 
ence between the Act of 1907 and the Act of 
1920, with regard to what is required to be proved 
before it could be docided that the petitioner has 
a right to present his petition. Under Section 
11 (1) of Act III of 1907 the debtor has to state in 
his petition that he is unable to pay his debts, and 
if either on the face of the proceedings or on a 
representation by the opposing creditor the Court 
is satisfied that this statement is not correct, it 
can dismiss the petition. 

But if the debtor has made a disposal of his 
property with a view to defraud his creditors who 
might otherwise have been paid, then the Court 
is not justified in holding that he is able to pay 
his debts^, but should admit the petition, so that 
the interests of the creditors may be benedtted by 
the special powers given to the Court while ad- 
ministrating an insolvent's estate. 

S, Y, Abhanker — for Appellant. 

Macleod) C* J-: — The petitioner filed 
a petition under the Provincial Insolvency 
Act (III of 1907) shortly before Act V 
of 1920 was passed. The petition, there- 
fore, would have to be proceeded with 
under the provisions of Act III of 1907. 
Under Section 14 (1) of the Act, on the 
day fixed for the hearing of the petition, 
or on any subsequent day to which the 
hearing may be adjourned, the Court 
shall require proof that the creditor or 
the debtor, as the case may be, is entitled 
to present the petition. Under Section 6 
(3) the debtor shall not be entitled to 
present an insolvency petition unless 
(a) his debts amount to five hundred 
rupees ; or (b) he has been arrested or 
imprisoned io execution of the decree 


of any Court for the payment of monhy. 
Under Section 11 (1) every insolvency 
petition presented by a debtor shall con- 
tain a statement that the debtor is unable 
to pay his debts. 

When the petition came on for hearing 
the following issues were raised : 

(1) whether the petitioner has made a true 
and full disclosure of his property, 

(2) whether his debts amount to Rs. 500, 
and (3) whether he is unable to pay them. 
Under Section 15 (1) where the Court is 
not satisfied with the proof of the right 
to present the petition, or of the service 
of notice, on the debtor, or of the alleged 
act of insolvency, or is satisfied by the 
debtor that he is able to pay his debts or 
that for any other sufficient cause no 
order ought to be made, the Court shall 

, dismiss the petition. 

The issue whether the petitioner has 
made a true and full disclosure of his pro- 
perly would not be pertinent at the 
inquiry under Section 15, provided the 
petitioner has given the particulars 
required with regard to his property, as it 
is not until after the adjudication that it 
can be ascertained whe.ther the petitioner 
has made a true and full disclosure. 

The trial Judge seems to have dis- 
missed the petition on the very ground 
on which he ought to have entertained it, 
namely, the unsatisfactory conduct of the 
debtor with regard to his property, for it 
would only be by the administration of 
the estate in insolvency that the claims of 
the creditors could be properly protected. 
He also thought that the debtor had not 
silisfied the Court that he was unable to 
pay his debts, but we think that this 
finding was based on wrong grou ids. 

In appeal the joint Judge dealt merely 
with the question whether the debtor was 
unable to pay his debts, and though it 
was rightly held that the insolvency 
should proceed under the provisions of 
Act 1 1 1 of 1907 he appears to have thought 
that the new Act had made a change with 
regard to what was required to be proved 
before it could be decided that the peti- 
tioner had a right to present his petition. 
As a matter of fact there is no material 
difference in this respect between the Act 
of 1907 and the Act of 1920. Under Sec- 
tion II (t)of Act III of 1907 the debtor 
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^as to state in his petition that he is 
unable to pay his debts, and if either on 
the face of the proceedings or on a 
representation by the opposing creditor 
the Court is satisfied that this statement 
is not correct, it can dismiss the petition. 
But ;f the debtor has made a disposal 
of his property with a view to defraud 
his creditors who might otherwise have 
been paid*, then the Court is not justifi- 
ed in holding that he is able to pay his 
debts, but should admit the petition, so 
that the interests of the creditors may 
be l^enefitted by the special powers given 
to the Court while administering an insol- 
vent's estate. 

The order of remand was rightly made 
though the reasons given for making it 
were not correct. Therefore, we dismiss 
the appeal. When the trial Court takes 
up the petition again according to the 
order of remand made by the lower 
appellate Court, the learned Judge will 
no doubt, deal with the petition in the 
light of our remarks. 

Appeal rejected. 

A< h R* 1922 Bombay 81* 

Macleod, C. J. and Shah, J, 

Rajmal Ramnarayan — Plaintiff- Appel- 
lant V. 

Budanmheh Ahdulsaheh — Defendant- 
Respondent. 

F. A. No. 235 of 1920, decided on llth 
November, 1921, from a decision of 
1st Class Sub-Judge, Sholapur in Suit 
No. 175 of 1919. 

(a) Evidence Aat, Ss. 101, 102, 103— on 
contract — Defence of wager — Onus is on the 
defendant to prove it — Contract Act, S. 30, 

In contracts, the burden of proof, that they 
are of wagering nature, is on the person who 
takes that defence. [P. 81, C. 2.] 

(b) Witness — Party not examining himself as 
witness — Adverse presumption can be drawn 
against him — Evidence Act, S, 114. 

If the defendant does not choose to go into the 
witness-box on his own behalf, that is a matter 
for himself to decide, but in an ordinary case, the 
Court is entitled to consider that as a point 
against the defendant. One party is not bound 
to issue a summons to the other, and unless the 
latter gives evidence on his own behalf so as to 
give the former an opportunity of cross-examin- 
ing him, the Court is entitled to infer everything 
against him. [P. 81, C. 2 ; P.|82, C, 1.] 

Coyajee with G. N. Thakor — for AppeL 
lant. 

Bahadurji withG. P, Murdeshvar or 
Respondent. 

• Macleod) C- J.;— The plaintiflF sued for 
damagcis in respect of certain contracts 
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for the purchase and sale of yarn. Th4 
contracts were admitted. The only 
defence that the defendant could take was 
that the contracts were wagering. The 
hearing of the case followed rather a 
peculiar course. On the 3rd February, 
1920, the suit was placed for hearing 
and although the parties were present, 
the plaintiff was not examined by his 
pleader but was examined for the Court. 
Also the defendant was examined foit 
the Court on the 15th. Then, although 
each party has issued summonses to 
witnesses, none of the witnesses turned 
up and eventually on the 1st March, 1920 
the defendant’s pleader put in a most 
remarkable purshis. 

** There is now no necessity for the 
defendant to state anything moro..to the 
Court than what he has (already) stated 
to this Court on solemn affirmation. The 
defendant is not responsible to keep 
himself in attendance for cross-examina- 
tion and the suit has not come to that 
stage, that is to say, that ' stage of 
procedure.’ No steps whatever have been 
taken heretofore on behalf of the plaintiff 
for examination of the ^defendant. The 
defendant now objects *to the grant of 
time to the plaintiff for that purpose. 
The burden of proof as regards the first 
issue is thrown on the defendant. No 
additional evidence is to be given just 
now on behalf of the defendant.” 

It was very clear that the onus ,oi 
proving that the contracts were wagering 
lay on the defendant. All that was said 
in his deposition before the Court was 
that the contracts were of a wagering 
nature. That of course was not proof of 
the fact asserted. He would have to 
show that at the time the contract was 
tsntered into, the common intention was 
not to give and take delivery but to pay 
differences. The purshis continues : — 

“ The defendant reserves the evidence 
which he is entitled to give by law by 
way of rebuttal against the evidence 
that may be given on behalf of the 
plaintiff.” 

The defendant also seems to have 
considered that he was not bound to go 
into the witness-box to be cross-examined 
by the plaintiff, but that the only way 
for the plaintiff to get his evidence was 
by issuing a summons to the defendant 
himself. If the defendant did not choose 
to go into the witness-box on his QW5 
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behalf, that was a matter for himself to 
decide, but in an ordinary case, the Court 
is entitled to consider that as a point 
against the defendant. Certainly if a 
lefendant says ** I am not going into 
the witness-box unless I am summoned 
by the plaintiff ** he puts himself in the 
wrong. For the plaintiff is not bound tc 
issue a summons to the defendant, and 
unless the defendant gives the evidence 
on his own behalf so as to give the plain- 
tiff an opportunity of cross-examining 
him, then the Court is entitled to infer 
everything against the defendant. 

Thus the defendant has absolutely failed 
to prove what ha was bound to prove, 
in order to succeed in his defence that 
the suit transactions were of the nature 
of wagering contracts. The result must 
be that the appeal must be allowed 
and the plaintiff will have a decree for 
Rs. 18, 201-4-0 and costs throughout. 

Appeal allowed. 
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Macleod, C, J. and Shah,J, 
Jogidas Babu — ^Accused.Appellant 

V. 

Emperor — Res po n de n t. 

Cr, A. No. 664 of 1921, decided on 15th 
NovembBr, 1921, from a conviction and 
sentence passed by S.J., Khandesh. 

Penal Code, S. 4.67 — Forgery — Receiving 
money-order addressed to another — Making 
false signature of the payee — Payee not inform- 
ed by the receiver — Offetice is Proved, 

An offence of forgery under Section 467, I, P, 
C. is comaiitted when a person receives the 
amount of the money-order from the postman by 
causing the signature of the payee to be made 
falsely on it and does not inform the payee about 
the receipt of the same, [P. 82, C. 2.] 

G. N, Thakof-^iot Appellant. 

S. S. Patkar — for the Crown. 

Macieod* C- — The first accused 

in this case was convicted of an offence 
under Section 467 of the Indian Penal 
Code, in that he received Rs. 38 which 
were despatched by one Hari Laharju 
Sonar to his son Bhila by Money Order, 
by inducing the accused No, 2 to sign as 
if he were Bhila. The accused was asked 
by the postman whether one Bhila was 
living in his village, and the accused 
No. 1 then told the postman that accused 
No. 2 was Bhila. Whereupon accused 
No. 2 signed the receipt for the money 
which came to the hands gf the first 
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accused. There was no dispute as regards 
the facts and considering the relations 
between the post office and the public 
there would be extreme difficulty for the 
first accused to satisfy the Court that he 
had no dishonest intention or no intention 
to cause damage or injury to the public 
or to any person or that generally the 
provisions of Section 463, Indian Penal 
Code, would not apply. 

I doubt myself whether the accused in 
a case like this would be even entitled to 
urge that he committed no offence because* 
what he did only resulted in money going 
straight to his packet which would have 
eventually been given to him when paid 
by the post office to Bhila. 

Speaking for myself, I should say that 
when the accused induced the postman to 
accept the signature of accused No. 2 as 
the signature of Bhila, and by that action 
got the money the offence was committed. 
I do not think that we should interfere 
with the finding of the Judge that the 
first accused did not tell Bhila that the 
money was received. If, immediately 
after receiving the money from the post- 
man, the first accused had told Bhila Hari 
that the money which was despatched to 
him by his father in order that it might 
be paid to the first accused had been 
received, then the proof of that fact 
could certainly be urged in mitigation of 
the punishment. 

I do not think for a moment that that 
fact, even if proved, would be sufficient 
to justify the Court in deciding that there 
was no evidence at all of the offence 
having been committed. I think, there- 
fore, the conviction is right. 

The next question is whether the sen- 
tence imposed by the Sessions Judge 
should be interfered with. On general 
principles I am very loth to interfere 
with the sentences given by the lower 
Courts unless it can be shown that a sen- 
tence has been imposed without any 
regard to the facts of the case or the 
nature of the offence, or is so out of pro- 
portion to the facts proved that no Judge 
would reasonably impose it. 

Considering that the Judge was of 
opinion that the first accused did not 
tell Bhila Hari that the money was paid, 
and there was even evidence which made 
it probable that the second payment had 
been made, although he has given the 
accused the benefit of the doubt with 
regard to that fact, 1 do ngt think that 
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hie sentence which was imposed upon the 
first accused was one which should be 
interfered with. I would, therefore, dis. 
miss the appeal. 

Shah> J. r-*! agree that the appeal 
must be dismissed. The point which 
presjents some difficulty to my mind is 
whether it is shown that the appellant 
acted fraudulently so as to bring the case 
jwithin the s*cope of the definition of 
forgery. It is essential, in my opinion, 
that the prosecution ought to establish 
that the act attributed to the accused was 
fraudulent or dishonest. If, in the present 
case, for instance, after receiving money, 
it was clear on the record that he had 
given intimation of the receipt of money 
to Bhila and that in substance and in 
effect the money was received by the 
accused on behalf of Bhila, speaking for 
myself, I should say that the conviction 
would not be right. 

But it is far from clear on this record 
that after receiving the money he ever 
informed Bhila of the fact as he would 
have done if the postal receipt was not 
^lishonestly or fraudulently signed. Bhila 
and his father denied that any such inti- 
mation was given to Bhila. It appears 
from their conduct in making inquiry at 
the post office after the payment was 
made that Bhila was not informed of the 
fact. This omission on the part of the 
appellant supports the inference drawn 
by the trial Judge as to the fraudulent in- 
tention of the accused. 

On these grounds I think that the con- 
viction of the appellant is right ; and the 
sentence cannot be said to be unduly 
severe or inappropriate on the facts of the 
case. 

Appeal dismissed. 
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Macleod, C, J. and Coyajee, J. 

Kashibhai Kalidas Patel — Plain tiff- Ap- 
pellant 

v. 

Vallahhai Wagihhai Patel — Defendant- 
Respondent. 

S. A. No. 331 of 1921, decided on 11th 
January, 1922, from a decision of the 
Asst. J., Ahmedabad in Appeal No. 556 
of 1917. 

Specifio Relief Act (1 of 1877). S. 56— 
Projection pf eaves — Discharging rain-water — 
Enjoyment a little short of twenty years — In- 
junction to restrain further enjoyment will not 
be» barred. 


Plaintiff K bad an open piece of land adjacent 
to her house. In November 1896, Defendant V 
built his house in doing which he projected the 
eaves of his house overhanging the plaintiff’s land 
and discharged rain-water thereon. In July 1916 
" Defendant intended to sink his cess-pool in the 
land.” Plaintiff sued to obtain perpetual injunc- 
tion to restrain him from discharging rain water 
and from making the intended cess-pool ; and to 
remove the projection. 

Held that no general rule can be laid down in 
such cases of long acquiescence. If it does not 
appear that there will be more expense to the 
defendant in obeying the injunction than there 
would have been if the application had been made 
shortly after the defendant erected his building, 
the Court ought not to penalise the plaintiff for 
his neglect to assert his right earlier. The defen- 
dant erects his building in defiance of the plain- 
tiff’s right and he does so at his own risk. (1888 
P. J. 212) Referred to. [P. 84, C. I.] 

G, N. Thakor— for Appellant. 

G. S, Rao — for Respondent. 

Macleod) C- J- The plaintiff sued 
to obtain various perpetual injunctions 
against the defendant. The first was to 
restrain the defendant from discharging 
rain water on to plaintiff’s land at a parti- 
cular place. The second was an injunc- 
tion to the defendant to remove the pro- 
jection over the khadki wall and the suit 
land. The third was to restrain the 
defendant from making the intended 
dattan (cess-pool). 

The plaintiff rucceeded in both the 
Courts in getting an injunction restrain- 
ing the defendant from making the in- 
tended dattan, the remaining portions pf 
the claim being rejected. The lower 
Court had come to the conclusion that 
because the plaintiff had allowed the de- 
fendant’s eaves to project and rain-water 
to be discharged over his land for nearly 
twenty years, he was thereby barred from 
coming to a Court of Equity for relief. 

The learned appellate J udge went f urther 
than this and held that the plaintiff had 
lost his title to the land up to the line of 
the defendant’s projections, which had 
existed over twenty years. That would 
be a very startling decision and it was 
obviously wrong. 

All that the defendant could acquire 
by prescription would be an easement 
imposing the burden on the servient 
tenement of having that projection over 
it. Even if he acquired the right to 
project his roof over the plaintiff’s land 
and to discharge rain-water over the 
plaintiff’s land, could not acquire 
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title to the plaintiff’s land. His rights 
would be in the nature of an easement, 
which he could only acquire either by 
grant, or by prescription and it is admit- 
ted by the defendant that he had not ac- 
quired any easement. 

It has been argued before us that owing 
to the long acquiescence by the plaintiff 
of this trespass against his rights, al- 
though it had not continued for twenty 
years, the Court will not grant an injunc- 
tion, Reliance is placed on a decision of 
this Court in Vithoba Raghnnath Sonar v. 
D. Anna Rozario Mondosa (1), In that 
case the Court said : — 

“ However, it appears that the plaintiff 
has acquiesced in the falling of the wate*- on 
his land for many years ; and under these 
circumstances we think that, having re- 
gard to Section 56, Clause (4) (sic)y of the 
Specific Relief Act, and injunction res- 
training the defendant from allowing it to 
fall ought not now to be granted.” 

Clause (A), if that was referred to, re- 
lates to the prevention of a continuing 
breach in which the applicant has ac- 
quiesced ; Clause (/) is applicable when 
the conduct of the applicant or his agents 
has been such as to disentitle him to the 
assistance of the Court. We do not think 
that any general rule can be laid down in 
such cases. The statute of Limitation 
entitles the plaintiff to seek relief by 
means of an injunction against a party 
seeking to establish an easement against 
him within twenty years. Admittedly there 
may be cases where it would be inequit- 
able on account of the plaintiffs acquies- 
cence over a period of less than twenty 
years to grant the relief. If on account of 
the acquiescence the cost of obeying the 
injunction would be very much greater 
than it otherwise would have been, or 
even prohibitive, then I agree that the 
Court ought to penalise the plaintiff for 
his neglect to assert his right earlier. But 
there is no such equity in this case. It 
does not appear that there will be any 
more expense to the defendant in obeying 
the injunction than there would have been 
if the application had been made shortly 
after the defendant erected his building. 
The defendant must have erected his 
building in defiance of the plaintiff’s rights 
and he did so at his own risk. 


I) (1888) P. J. 212, 


We think, therefore, that the appeal 
must be allowed and there must be, in 
addition to the injunction already granted 
by the trial Court, an injunction restrain- 
ing defendant from projecting his roof 
over the plaintiff’s land and from dis- 
charging rain-water from it on to the 
plaintiff’s land. 

The appellant to get his costs, 

A ppeal allowed. 
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Macleod, C. J. and Kang\, J. 

Dinkerrao Ganpatrao and another — Plain- 
tiffs-Appellants 

V. 

Narayan Vishwanath Mandalik and ano* 
they — Defendants Respondents. 

O. C. J. Appeal No. 103 of 1921, decided 
on 20th March, 1922, from an order of 
Pratt, J. 

(a) Specific Relief Act, S. 42 — Declaratory re* 
lief — Originating summon — Court can grant 
declaratory relief in — High Court Rules, 

R. 214, 

In the matter granting declaratory relief the 
proper procedure to be followed is regulated by 
Civil Procedure Code and High Court Rules. By 
High Court Rule 214, which is the chapter deal- 
ing with proceedings by way of originating sum- 
mons it is clear that the Court can pass a declara- 
tory decree in originating summons provided that 
case falls within Section 42 of the Specific Relief 
Act. [P. 8G, Cs. 1, 2; F. 91, C. 2.] 

(b) Pre-emption — Contract for, creates an 
equitable interest inland and not merely a per- 
sonal covenant — Transfer of Property Act, 

S. 14 — Principle applies to such contracts — 
Contract Act, S. 23, 

There was an agreement that, if the vendees of 
certain land sold for building thereon, wanted to 
sell it, it must be sold to the vendor at the original 
price and the building at the price agreed upon. 
The contention was that the covenant was void 
being against the rule of perpetuity. 

He/if, that agreement is not merely a personal 
contract; though it creates no interest in land, it 
creates rights which are capable of being enforced 
with regard to the land in certain circumstances 
against third parlies and to that extent, they are 
not ordinary personal covenants. In respect of 
contract of the transfer of property byway of sale 
or pre-emption it must be held on general prin- 
ciples of jurisprudence that there should be some 
time limit beyond which the performance of con- 
tract must not be allowed to be held in suspense 
or postponed. Although Section 14 of the 
Transfer of Property Act deals only with 
transfer, the provision of that section could 
in spme cases be practically defeated if 
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covenants are not held to be void for remoteness 
on the ground that by themselves they create no 
interest in property. The same rule should be 
applied to a case, not of specific performance, 
but of declaration of right The law in England 
and India is substantially the same with regard 
to the enforcement of the contract. If such a 
contract, purports to do by indirect means what 
the law forbids to be done directly, it is void. 

[P.88, C. 1; P. 89. C. 1; P. 94. C. 1.] 

Imereityt Brahmanker — 

for Appellants, 

Thomas Strangman, Coliman and Bhadas- 
ker ^ — for Respondents. 

Miw^eod. C j. This is an appeal 
from the decision of Pratt, J. in an Origi- 
nating Summons. The facts are that on 
the I8th September, 1878 one Vishwanath 
Narayan Maudlik conveyed to one Gan- 


patrao-Bhasker Kothare a plot of vacant 
land measuring 2843 square yards at 
Altamount Road for the consideration of 
Rs. 5,664. This plot formed part of a 
large piece of land belonging to the 
vendor. The sale deed was in Marathi 
and contained certain covenants purport- 
ing to reserve for the vendor, his heirs, 
wahivatdays and donees certain rights of 
pre emption, which covenants have given 
rise to the present dispute. Vishwanath 
died in 1889 leaving the 1st defendant, 
his adopted son, r.s his sole heir and legal 
representative. Ganpatrao built large 
Bungalow on the land he had bought. 
The following pedigree will be useful as 
showing the descendants of Ganpatrao. 



Narayanrao 
d. 1910. 

Ganpatrao by his will devised the suit 
property together with other separate 
and self, acquired properties to his wife 
Saraswatibai for her life with remainder 
to his four sons in equal shares subject 
to certain trusts for maintenance and 
residence. 

In 1897 Vinayakrao conveyed inter alia 
his share in the suit property to his three 
brothers. Consequently that share was 
held by them as purchasers and not as 
devisees. The suit property has remained 
undivided, the persons at present entitled, 
to it being Dinkerrao Vinayakrao and 
Saraswatibai as heirs of her surviving 
son Narayanrao. For the purposes of 
partition it became necessary to sell the 
property, so the plaintiff filed this suit 
as an originating summons in order to 
have the rights of the 1st defendant under 
the sale-deed of 1878 detei mined by the 
Court. By Clause 14 (a) of the plaint 
'vyhich was added under the directions of 


Shamrao, 
d. 1904. 

the trying Judge, the plaintiff said that 
the 1st defendant on diverse occasions 
had asserted that he was entitled to an 
option to purchase the suit property in 
.accordance with the provisions of the 
sale-deed of 1878, and differences had 
arisen which they had endeavoured to> 
settle by negotiation but without success. 
The provisions of the sale deed referred! 
to above are as follows; — 

* In case you or your heirs have to sell 
the said plot, the sale is to be sold back 
to me for the above-mentioned value. 
It is not to be sold to any other person. 
In case you are informed in writing that 
I or my heirs or Vakivatdars or donees 
from me are not going to purchase' it, 
then only can you sell it to another 
person, if you like. But I do not give 
this light to a purchaser from me. And 
similarly I do not give the right to the 
purchaser from any of my heirs gr 
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Vahivatdars from any donee from them. 
The next clause refers to a water pipe 
running through the plot to the vendor's 
bungalow. When you want to sell the 
building that you are going to build on 
the said plot you or your heirs or 
Vahivatdars are to accept from me or my 
heirs or Vahivatdars or donees the price 
of that building that may be settled 
amicably between ourselves or through 
punch. The said land is sold to you 
on the condition that I am to pay as the 
price of e lai d, only as much amount 
as is taken from you now. It may 
be menticned as common knowledge 
that the land which was sold in 1898 
at Rs. 2 a square yard is in a neighbour- 
hood where in recent years building 
land has been sold at prices ranging upto 
Rs. 100 a square yard. 

The question propounded in the 
summons or determination by the Court 
was as follows : 

* Whether the 1st defendant is entitled 
as against the plaintiffs and 2nd defen- 
dant to an option to purchase the plot 
of land and the building thereon in the 
manner provided by the sale-deed of 
the 18th September, 1878 and made 
between the Hon’ble Vishwanath 
Narayan Mandlik and Ganpatrao Bhas- 
kerji Kothare. The summons was ad- 
mitted by me on the 22nd March, 1921 t 
but, if I had realised how many intricated 
questions of law were involved within 
the apparently simple questions propound- 
ed, I should have referred the plaintiffs 
to a regular suit. 

The summons came on for hearing 
before Pratt, J. The first points taken 
by the 1st defendant were (1) that the 
summons was premature and (2) that 
the £ ourt had no jurisdiction to grant a 
declaratory decree in an originating 
summons. How the summons could 
possibly be premature is not quite clear, 
as obviously the plaintiffs were entitled 
to endeavour to clear their title to this 
property. On the second point the 
jurisdiction of the Court to grant 
declaratory decree is determined by Sec- 
tion 42 of the Specific Relief Act. 

The proper procedure to be followed 
is legulated by the Civil Procedure 
Code and the High Court Rules. By 
High Court Rule 214 which is in the 
chapter dealing with proceedings by way 
of originating summons it is clear that 
the Court can pass a declaratory decree 


in an originating summons provided thel 
case falls within the provision of Section 
42 of the Specific Relief Act and there 
can be no doubt that on the facts set 
out in the plaint the plaintiffs are entitled 
to ask for a declaratory decree. 

The learned Judge then proceeded to 
ascertain the meaning of the covenants 
in the sale deed of 1878 but he considered 
that the meaning depended orn the inten- 
tion of the parties. With due respect 
I do not think that was the correct view 
to take. The Ccurt has to construe the 
words of the document as they stand 
according to their plain grammatical 
meaning, and whatever the parties may 
have intended they must be bound by the 
plain meaning of the words to which they 
attached their signatu;es. In conclusion 
the judgment says * I therefore construe 
the covenant as a valid personal contract 
but creating no rights in fem» Plaintiffs 
cannot get a declaration as to rights 
under a personal contract and I therefore 
do not consider whether they are the 
personal representatives of the co- 
venants against whom the contract can 
be enforced. The only answer I make to 
the question is that the covenant creates 
no right in rent affecting the plaintiff’s 
title. ' On the judgment a decree was 
drawn up as follows. 

** This Court doth declare that the 
covenant in the said deed of sale dated 
the 18th day of September, 1878 does not 
create any rights in rem affecting the plain- 
tiff’s tale to the said land and building.” 

The plaintiffs were directed to pay the 
costs of the 1st defendant. The wording 
of the decree following the wording of 
the judgment is not in exact legal 
phraseology. I presume the learned 
Judge intended to hold that the covenant 
did not run with the land so as to be 
enforceable against any one asserting 
title thereto. Whether that was a 
satisfactory answer to the question in the 
summons or not, both parties are agreed 
that the covenants do not run with the 
land but the plaintiff have appealed on 
the ground that the decision in the 
judgment that the covenant was a valid 
personal contract is wrong, and although 
that portion of the judgment is not em- 
bodied in the deciee, still there is a 
decision against them which might well 
stand in their way in the future. 

Undoubtedly the dispute between the 
parties has been left in a very unsatis 
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factory condition. If the plaintiffs sell, the rule of perpetuity or the general 
they may render themselves liable to an principles of Hindu or English law. 
action for damages and the decision that According to the English Law these 
there is a valid- personal contract may be covenants would create an executory in- 
considered as barring their right to dispute terest in the immovable property which 
the validity of the contract, while the would be void as offending against the 
provisions of Section 40 of the Transfer rule of Perpetuity. L. &> S. W. Ef, Co. 

of Property Act which do not seem to v. Gomm (1), But under Hindu Law 

have been considered in the Court below which governed the parties to the sale- 

might cause* trouble to their purchaser, deed neither equitable interests nor execu. 

if it was asserted that he took with notice tory interests in immovable property are 

of the covenants. recognized. 


It was suggested by the Court that the 
passage in the judgment, holding that the 
covenant was a valid personal contract, 
might be expunged, leaving that question 
to be decided if necessary by a future 
suit, but the plaintiffs were anxious to 
have the question decided in the 
summons and as it was not contended 
by the respondent that it was necessary 
to take evidence we decided to hear the 
argument. The sale* deed of 1878 in 
Marathi and the covenants are very badly 
drafted. Still they may be called cove- 
nants for pre-emption, but there are 
separate covenants in different terms with 
regard to the land and the buildings res- 
. pectively. 

Netting is said with regard to the 
rights of the vendor, if the purchaser 
after creating a building on the land sold 
desired to sell land and building together, 
and Mr. Inverarity argued that, in that 
event happening, there was no right of 
pre'Cmption, it might be said that the 
parties clearly intended that, if the pur- 
chaser wished to sell land and building 
together the vendor had a right of pre 
eruption on paying the original price of 
the laud and the agreed value of the 
building and that the covenants can be 
read as having given effect to that in- 
tention but covenants of his nature cast 
a very onerous burden on the covenantor 
and must be read strictly against the 
covenantee and as the covenant do3S not 


Under Section 54 of the Transfer of 
Property Act contracis for the sale of 
land do not create an interest in the land 
and it would seem to follow that a con- 
tract for pre-emption is in the nature of a 
contract for sale. But before the Transfer 
of Property Act was passed contracts for 
the sale of land in cases to which the 
English Law was applicable did create 
an interest in land. 

By the Registration Act of 1866 no 
testamentary instruments, purporting to 
create, declare, assign, limit or extinguish, 
whether in present or in future, any 
right, title or interest whether vested or 
contingent of the value of Rs, 100, or 
upwards to or in immovable property 
was compulsorily registrable. Although 
there was no substantive law enacting 
what instruments created an interest in 
immovable property, the question would 
naturally arise when an instrument came 
belore the Court, which it was asserted, 
required registration. 

In Futteh Chand Sahoo v. Lulumhersingh 
Doss (2) which was a suit between Hindus, 
the plaintiff sued for specific performance 
of a contract to sell immovable property 
and their Lordships held that it required 
registration on the ground that it created 
an interest in immovable property and it 
docs not seem to have been considered 
whether the English Law might not be 
applicable to a contract for the sale of 
lind between Hindus. 


provide for a sale of land and building 
together I am inclined to think that there 
is considerable force in the argument. 
However, even if we acceded to it we 
should still have to decide the real 
questions at issue which are 

1, Did the covenants in the sale-deed 
of 1878 create an interest in immovable 


Under Section 17 (2) (v) of the Regis- 
tration Act of 1877 any document not 
itself creating, declaring, etc., any interest 
on immovable property but merely creat- 
ing a right to obtain another document 
which would create, etc., such interest 
was not compulsorily registrable. Then 
by Section 27 of the Specific Relief Act of 


property. 

2., If they did, are they void as against 
the rule of perpetuity. 

3, If they did not, are they void under 


(1) (1882) 20 Ch. D. 562=30 W. R. 620=51 L. 
J. Ch. 530. 

(2) (1870) 14 M. I. A. 129=16 W, R. P. C. 2$a5 
2 Suther. 467=2 Sar. 709 (P C \ 



dinkerrao p. naravan (Macleod, C. J.) 1922 


88 Bombay 

1897 an agreement for sale of land would 
be specifically enforced not only against 
the person making the contract but 
against any person claiming under the 
vendors’ title arising subsequently to the 
contract except a bona fide purchaser for 
value without notice. 

By Section 91 of the Indian Trust Act 
of 1882 a transferee taking with notice 
of a prior contract in favour of another 
held a right be obtained under his trans- 
fer as a trustee for the previous pur- 
chaser who would consequently be in the 
position of a ccsUd qiti trust. Now the 
Registration Act and Specific Relief Act 
enact principally adjective law and the 
natural consequence of enacting adjective 
law on the assumption, that the substan- 
tive law prevailing correspondent with 
the English Rule of Equity was to create 
considerable confusion. 

For instance a contract which under 
English Law created on equitable interest 
in land might also come within the des- 
cription of the documents referred to in 
Section 17 (2) (v) of the Registration Act 
of 1877 and very possibly the Legislature 
intended to exempt such contracts from 
Registration but the question whether 
they were compulsorily registerable or 
not could not be said to have been defini- 
tely settled under the passing of the 
Transfer of Property Act. Still ahhoiigh, 
contract for the sale of land which can 
be specifically enforced immediately or 
contracts creating a right of pre-emption 
which cannot be specifically enforced 
until the proper occasion arises in the 
future do not according to the Jaw in 
India create an interest in land either 
equitable or executory, they do create 
rights which are capable of being enfor- 
ced with regard to the land in certain cir- 
cumstances against third parties and to 
that extent they are not ordinary personal 
contracts and stand in a category by 
themselves. 

The question then arises whether the 
principle which underlies the rule of 
perpetuities made applicable to this 
country by Section 14 of the Transfer of 
Property Act should be applied to this 
class of contracts. That this question 
would have to be decided was foresha- 
dowed in the judgment of Bhashyam 
Ayyangar, J. in Ramasami Pattar v. 
Chinamasari (3). In that case a deed of 
usufructuary mortgage executed in 1892 

contained the following covenan t. 

(3) (1901) 34 Mad. 449» 


« If we assign our right over those pro- 
perties to any one, the land, so delivered 
possession of to you for appropriating 
the interest shall be assigned to you alone 
and it shall not be assigned to any one 
else. When we assign the land we shall 
receive 50 Tomans more from you and 
then we shall assign the land for these 
two accounts together.** 

** The mortgagee sold his equity of 
redemption in 1875 and the purchaser’s 
interest was bought at a Court-sale be- 
fore 1893 by the plaintiff who in 1*897 
sought to redeem. The mortgagee 
claimed the right of pre-emption. It was 
held that the defendant under the cove- 
nant and by reason of Section 54 of the 
Transfer of Property Act had no interest 
in the .property. His only right was a 
right to enforce specific performance of 
the contract against the transferee who 
hud taken with notice of the covenant. 
Plaintiff was not a transferee with notice 
of the contract the time, for the perfor- 
mance of which, had long since passed 
without anything been done and the infer- 
ence was that the right arising under it 
had been waived, or otherwise discharged, 
lihasyam Ayyangar, J. at page 457 said : 

“Another question which ■» arises 
in the case which has not been argued 
is one of considerable difficulty and 
importance. That question is whether 
the covenant for pre-emption in the 
present case transgresses the rule of per- 
petuities and is therefore void. Of course 
if the covenant were construed as one 
enforceable only during the mortgagor’s 
lifetime, though the mortgage may con- 
tinue beyond his lifetime, it will not be 
obnoxious at any rate to the law of per- 
petuities as based upon English Doctrine. 
But if the right construction be as I 
think it is that the parties inti nded that 
the right of pre-emption should last until 
the redemption of the moclgage, the 
covenant will according to English Law 
as settled in L. S* S» IF. Railway v. Gomm 
be void, for remoteness;*’ 

Then at page 468 — 

“ That decision proceeds on the 
principle that a covenant to convey 
though it does not run with the land 
binds it and creates an equitable interest 
in the land in favour of the person 
entitled to call for a conveyance and that 
therefore the rule against perpetuity 
is applicable as much to executory 
equitable estates in land as to 
le^al estates. In the same case as well 
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as in the case of Bof lands T fustee v. Stul 
Bros, (4), it is recognized that the rule 
against perpetuity has no application 
whatever to personal contracts and that 
position is incontrovertible.'* Then after 
comparing the English rule of perpetuity 
with the restriction under Hindu Law on 
transfer of property the learned Judge, 
proceeds : — 

“ The question as to application of the 
principle of Hindu Law or of the General 
Doctrine of perpetuities to transaction 
othfer than gifts by Hindus has not yet 
been jtidicially considered, in any case 
except possibly in Chindi Churn v. Rani 
Sidheswari (5). 

But it must be admitted that there is 
no substantial difference between English 
and Indian Law in respect of contracts 
for the sale of immoveable properties and 
it does seem reasonable and in accordance 
with principles of general jurisprudence 
that there should be some limit of time 
beyond which the performance of contract 
for the transfer of property by way of 
sale, pre emption or otherwise must not 
be-allowed to be held in suspense or post- 
poned. 

Although Section 14 of the Transfer of 
Property Act deals only with transfers, 
the provisions of that section could in 
some cases be practically defeated if cove- 
nants are not held to be void for remote- 
ness on the ground that by themselves 
they create no interest in property. I am 
glad to be able to refrain from expressing 
any opinion on this difficult and important 
questions of the application of and the 
limit of the applications of the doctrine of 
perpetuities to covenants as it has not been 
really argued in the case and as in fact it 
is unnecessary to consider and decide it in 
the case. 

In Kolathu Ayyar v. Ranga Vadhyar (6), 
there was an agreement that the covenan- 
tor Ausurppon Ammal in the event of 
selling the property in question should sell 
it to Appa Vathiar on receiving the value 
stated and if any building should be erect- 
ed thereon the cost thereof, but in case 
they did not desire it she could sell it away 
to others according to her pleasure. The 
suit for the enforcement of the covenant 
was instituted against the heir of the 


(4) (1901)70 L.J.Ch, 51*1 Ch. D. 279* 

49 W.R. 120. 

(5) (1889) 16 Cal. 71=15 I.A. 149*5 Sar. 231 

, (P.C.). 

(^} (1913) 38 Mad. 114 = 24 M.L.I. 84*18 I. C, 
203=1913 M.W.N. 163. 
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covenantor. The first question was 
whether the agreement was enforceable 
against the heir of the covenantor,* Their 
Lordships said : 

** We are of opinion that if no time is 
fixed within which the agreement to con- 
vey is to be enforced, the contract must 
be held to be invalid, as infringing the law 
of perpetuities. This is undoubtedly the 
rule in England. A mere personal contract 
cannot be questioned on the ground that it 
is obnoxious to the rule. But a contract, 
which gives the promisee an executory 
interest in land, is as much liable to the 
objection as a grant of land itself, because 
the promisee obtains by virtue of the con- 
tract an equitable right in the land, 
“ Dealing with the objection that in India 
there were not two classes of estates, equit* 
able and legal their Lordships thought 
that there was no substantial difference in 
the law to be applied to the case as the 
benefit of an equitable estate was in subs- 
tance given to a person in whbse favour 
a promise to convey lands had been made. 
Referring to 5. E. Railway v. AssO" 
dated Portland Cement Manufacturers (7), 
and Kalimadden Bhaya v. Reazuddin 
Ahmed (8), their Lordships thought that 
if a man promises that he and his heirs 
will convey the promise may bs enforced 
according lo these cases against himself, 
the promise might be treated as de- 
visable so as to make it enforceable 
against him though it may not be enforce- 
able against the heirs. That question 
however does not arise in this appeal. 

In Maharaj Bahadursingv. Balchand (9J, 
the proprietor of a hill agreed with a 
Society of Jains that if the Society should 
require a site thereon for the erection of 
a temple, he and his heirs would grant a 
site free of cost. The proprietor there- 
after alienated the whole hill. The Society 
sued the alienees for possession of a site 
defined by boundaries alleging notice to 
the proprietor requiring that site and that 
they had taken possession but had been 
dispossessed. The High Court at Patna 
held that the plaintiff had failed to prove 
any title to the land in suit. On appeal to 
the Privy Council their Lordships said — 

** For the appellants to succeed it 
is essential to show that this agree- 
ment created in them some pre* 
^ (7) (1910) l Ch. 12=79 L. J. Ch. 150=54 S. J. 

80=101 L.T. 865. 

(8) (1909) lOC.L.I. 626=4 1.C. 743= 14 C.W.N, 
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(9) A.I.R. 1932 P.C. 165= 48 I.A. 376 (P.C.), 
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sent estate or interest which would pre- 
vent the Raja from having made the 
grant. That could only be effected by 
reading the compromise as creating in the 
Jain Society a grant in perpetuity of the 
Parasnath Hill. This cannot however be 
supported. Such a covenant as this does 
not and cannot run with the land and 
could not be so enforced. Further if the 
case be regarded in another light, namely, 
an agreement to grant in the future what- 
ever land might be selected as a site for 
temple, as the only interest created would 
be one to take effect by entry at a later 
date, and as the date is uncertain, the pro- 
vision is obviously bad as offending the 
rule against perpetuities for the interest 
would not then vest in prcsenti but would 
vest at the expiration of an indefinite time 
which might extend beyond the expiration 
of the proper period. 

The case is peculiar because the plain- 
tiflf did not sue for specific performance but 
on title, alleging apparently that the 
agreement amounted to a grant. But the 
judgment indicates that in spite of Sec- 
tion 54 of the Transfer of Property Act 
the agreement could be read as creating 
an interest of such a nature as to bring 
the agreement itself within the rule 
against perpetuities. 

It is regrettable that so much confusion 
should still exist owing on the one hand 
to the fact that the law in India does not 
irecognise equitable interests in land which 
on the other hand recognises that con- 
tracts with regard to land can be specifi- 
cally enforced against third parties in 
certain cases. The result is that the law 
in England and India is substantially the 
same with regard to the enforcement of 
the contract. The only difference is that 
in England the owner of equitable inte- 
rest is considered as the owner of the pro- 
perty contracted to be conveyed. But no 
such result can follow from a contract 
creating an executory interest. If such 
a contract purports to do by indirect 
means what the law forbids to be done 
directly, it is void according to the prin- 
ciple and the principle is the same in 
India as in England. 

By the covenant in suit the vendor pur- 
ports to give his heirs a right to buy the 
land and at the price he got for it, and the 
buildings at a price to be agreed upon. In 
ray opinion it is void and the plaintiffs are 
entitled to a declaration to that effect. 


The appellants will get their costs of 
the appeal. 

Kanga> J* I agree in the judgment 
just delivered by my Lord the Chief 
Justice. 

By a sale-deed dated the 18tb,day of 
September, 1878, one Vishwanath Nara- 
yan Mandlik conveyed to one Ganpat 
Rao Bhasker Kothare a plot of land 
situated at Altamount Road Cumballa 
Hill. 

In the sale-deed two clauses were in- 
serted in the following terras : — f 

*' In case you or your heirs have to sell 
the said plot, the same is to be sold 
back to me for the above-mentioned 
value. It is not to be sold to any 
other person. In case you are inform- 
ed in writing that I or my heirs or 
Vahivatdafs or donees from me are not 
going to purchase it, then only you can 
sell it to another person if you like. But 
I do not give this right to the purchaser 
from me. And similarly I do not give 
this right to the purchaser from any of my 
heirs, Vahivatdars or donees.” 

** When you want to sell the building 
that you are going to build on the said 
plot, you or heirs or Vahivatdars are to 
accept from me or my heirs or Vahivat- 
dars or donees the price of that building 
that may be settled amicably between 
ourselves or through Punch, The said 
land is sold to you on condition that I am 
to pay as the price of the land only as 
much amount as it is taken from you now. 
This sale-deed is agreed to by our heirs, 
representatives, etc. I have given this 
sale-deed in writing of my free will and 
pleasure.” 

Ganpatrao Bhasker Kothare built on 
the said plot of land a large Bungalow 
with out-houses. Vishwanath Narayan 
Mandlik, the covenantee, died in the year 
1889, and the first defendant is his adopt- 
ed son and as such his sole heir and legal 
representative. 

Ganpatrao Bhasker Kothare the cove* 
nantor died on the 29th December, 1893, 
leaving him surviving a widow, Saras- 
watibai and four sons Vinayak, Waman, 
Dinker, the 1st plaintiff and Vishwasrao, 
the 2nd defendant. He left a will, 
dated 27th November, 1893, whereof he 
appointed his widow Saraswatibai and 
his said four sons executors. By 
the said will he bequeathed all nis 



immoveable properties including the said 
plot of land and the building thereon to 
the said Saraswatibai for her life-time and 
after her death to his four sons absolutely 
in equal shares subject to certain trusts 
for maintenance and residence. The said 
will was duly proved and probate thereof 
obtained from this Court on the 18th 
April, 1894. 

The said* Saraswatibai died on the 3rd 
May, 1894. 

By a writing, dated the 23rd September, 
1S97, the said Vinayakrao conveyed inter 
alia aW his right, title and interest and all 
the property bequeathed by the will of his 
father to his three brothers. The said 
Wamanrao died on or about thelSth July, 
1903, leaving him surviving two sons, 
Narayan and Shamrao and his widow the 
2nd plaintiff and three daughters. 

The said Shamarao died unmarried in 
the year 1904 leaving the said Narayan as 
the sole surviving co-parcener. 

The said Narayan died unmarried in or 
about May 1910, leaving as his sole heir 
according to Hindu Law his mother the 
2nd plaintiff. The plaintiff and the 2nd 
defendant being desirous of selling the 
said property for the purpose of dividing 
the nfct sale proceeds amongst themselves 
have taken out this originating summons 
for the determination of the question 
whether the 1st defendant is entitled as 
against the plaintiff and the 2nd defen- 
dant to an option to purchase the plot of 
land and building thereon in the manner 
provided by the said sale-deed. 

A preliminary objection to the origi- 
nating summons was taken by the Advo- 
cate-General who appeared for the 1st 
defendant to the effect that the plaintiff 
and the 2nd defendant could not in law 
ask for a declaration that the 1st defend- 
ant was not entitled to a right of pre-emp- 
tion. He argued that the plaintiffs and 
the 2nd defendant were by this summons 
praying for a declaration that the 1st 
defendant was not entitled to a right of 
pre-emption and that the plaintiffs were 
not entitled to do so by a suit, much less 
by an originating summons. 

He relied upon Section 42 of the Speci- 
fic Relief Act and on the decision of the 
Privy Council in the case of Charan Das v. 
Amir Khan (10). By Section 42 of the 
Specific Relief Act it is provided that — 


ao) A. 1. R. 1921 P C. 50»48 Cal, IfO, 
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“Any person entitled to any legal 
character, or to py right as to any pro. 
perty may institute a suit agaiust any 
person denying or interested to deny his 
title to such character or right and the 
Court may in its discretion make therein 
a declaration that he is so entitled.*' 

In this case the plaintiffs say that they 
and the second defendant are entitled to 
the property free of any claim of the 1st 
defendant to the sale and that the 1st 
defendant is asserting a right of pre-emp- 
tion and denying the plaintiffs’ and the 
2nd defendant’s right to sell the proper, 
ties to any person they like and ask for a 
declaration that the title of the plaintiffs 
is not affected by the covenant contained 
in the aforesaid clauses, of the sale-deed. 

It cannot be said that the plaintiffs are 
able at present to seek further relief than 
a mere declaration of title. The plaintiffs 
therefore in my opinion are under Section 
42 of the Specific Relief Act entitled to 
sue for a declaration that the title of the 
plaintiffs to the land is not effected by the 
covenant contained in the aforesaid clau- 
ses of the sale-deed and that the first 
defendant is not entitled to a right of 
pre-emption and there is nothing in the 
Privy Council case above cited disenti- 
tling the plaintiffs from suing for such a 
declaration. 

If then the plaintiffs are entitled to ask 
for such a declaration by a suit under 
Rule 214 of the High Court Rules they 
are entitled to ask for the same by an 
originating summons. 

In Evans v. Levy (11) a declaration was 
made under Order 54-A, Rule 1 of the 
rules of the Supreme Couit on an origin 
nating summons that a condition which a 
lessor had imposed with regard to a 
license to assign was unreasonable and 
that the lessee was entitled to assign 
without any further consent of the lessor. 
Order 54-A, Rule 1 is exactly in the saino 
term as the Rule 214 of the High Court 
Rules. Now it is clear that the covenant 
or pre-emption in this case is not a cove- 
nant which runs with the land at Law : 
See Spencer’s case and Smith’s Leading 
Cases, Vol. I, P. 55. 

The covenant in this case is a con- 
tract to convey the land and the build- 
ings to the covenantee or his heirs, 

(11) (1910) 1 Ch. 452-102 L. T, 128*79 L* J, 
Ch. 383, 
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Vahivatdars or donees in future upon the 
happening of an event, viz,^ an intended 
sale by the covenantor or his heirs. In 
other words a right of pre-emption or first 
refusal to arise on an intended sale is 
given to the covenantee or his heirs. 

It was contended by Mr. Inverarity 
that such a covenant created an interest 
in the land and was subject to the rules 
against perpetuities and was void and 
that even if it did not create an interest 
in the land it was void under. Section 23 
of the Indian Contract Act as being 
opposed to the Policy of the Law prohi- 
biting all devices which tended to create 
a perpetuity. 

Counsel for the 1st defendant contend- 
ed that it was merely a personal cove- 
nant and was not within the rule against 
perpetuities and that under Section 54 
of the Transfer of Property Act and 
according to the law in force prior to the 
Transfer of Property Act a contract for 
the sale of immoveable property did not 
of itself create any interest or charge on 
the property contracted to be sold. 

At the date of the sale-deed the Transfer 
of Property Act was not in force but the 
Specific Relief Act No. I of 1877 and the 
Indian Registration Act III of 1877 were 
in force. According to the Specific Relief 
Act obligation includes every duty en- 
forceable by law and trust includes every 
duty enforceable by law and trust includes 
every species of constructive fiduciary 
ownership^ and trustee includes every 
person holding constructively a fiduciary 
character. Illustration (g) to that section 
runs as follows : — 

** A buys certain land with notice that 
B has already contracted to buy it. A is 
a trustee within the meaning of this Act 
for B of the land so bought.” Section 27 
of the Specific Relief Act provides that 
specific performance may be enforced 
against either party to a contract or any 
other person claiming under him by a 
title arising subsequently to the contract 
except a transferee for value who has 
paid his money in good faith and without 
notice of the original contract. By Sec- 
tion 13 of the same Act it is laid down 
that notwithstanding anything contained in 
Section 56 of the Indian Contract Act a 
contract^xist wholly impossible of perfor- 
mance at these a portion of its subject- 


matter is nothing at its date, has ceased 
to exist because time of the performance. 
Illustration (^) to that section runs as 
follows : — 

** A contracts to sell a house to B for a 
lac of rupees. The day after the con- 
tract is made the house is destroyed by a 
cyclone. B may be compelled to perform 
his part of the contract by paying the 
purchase-money.” 

This illustration assumes that the con- 
tract for the sale of a house transfers the 
beneficial interest in the house to the 
buyer and makes him in equity the owner 
of the house. According to Section 55 
(5) of the Transfer of Property Act the 
risk of destruction is borne by the buyer 
only from the date the ownership passes 
to him and the ownership according to 
Section 55 (1) (d) of the Transfer of 
Property Act passes on execution of a 
conveyance by the seller. The illustra- 
tion cannot be applied in cases where the 
Transfer of Property Act is applicable. 

Under the Indian Registration Act XX 
of 1866 an agreement of sale of immove- 
able property between Hindus was held 
to be an agreement creating an equitable 
interest in land and requiring registration. 
Under Section 17, Clauses (2) of that 
Act : see Futtck Chand Scihoo v. Loolunthey 
Singgh Doso (5). By Clause (A), Section 
17 ol the Indian Registration Act, III of 
1877 documents containing an agreement 
of sale of immoveable property were 
expressly exempted from compulsory 
registration. It seems the intention of 
the Legislature was to exempt from 
registration agreements which created 
executory interests in the land and which 
could not displace a conveyance of the 
same land obtained in good faith by a 
transferee without notice and duly 
registered. 

It seems to me that prior to the Trans- 
fer of Property Act the law assumed in 
Illustration {a) to Section 13 of the 
Specific Relief Act that a contract for the 
sale of immoveable property created an 
equitable interest in the property and 
the purchaser the owner in equity was 
the law in India. 

The same opinion is expressed in th® 
note to Section 1 3 in Pollock and Mulla ® 
Edition of the Specific Relief Act. 
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tiow we have before us an agreement 
made in 1878 to convey an immoveable 
property upon the happening of an event 
which might occur at a more remote 
period than the lives in being and 18 
years afterwards. It is an agreement 
creating under the Law prior to the 
Transfer of Property Act an equitable 
interest in immoveable property which 
would be void ' as infringing the rule 
against perpetuities. See London and 
South Western Railway Co. v. Gomnt (1) 
and Woodall v. Clifton (12). 

Butfeven if the law prior to the Trans- 
fer of Property Act on this point was the 
same as that contained in the Transfer 
of Property Act the result, in my opinion, 
would be the same- No doubt the rule of 
English Law, that a contract for sale of 
real property makes the purchaser the 
owner in equity of the ebtate has no 
application to those parts of India where 
the Transfer of Property Act is in force, 
See Maung Shivo Gok v. Maung Inn (13). 

But under Section 40 of the Transfer 
of Property Act an obligation arising 
out of the contract and annexed to the 
ownership of immoveable property but 
not amounting to an interest therein to 
theb^efitof which a third person is 
entitled could be enforced against a trans- 
feree with notice thereof. 

The illustration to Section 40 is sub- 
stantially the same as is Illustration (g) to 
Section 3 of the Specific Relief Act. It 
is provided by Section 91 of the Indian 
Trusts Act that a transferee taking with 
notice of a prior contract in favour of 
another must hold the right claimed 
under his transfer as a trustee for the 
previous promise. 

Section 95 of the Indian Trusts Act 
provides that a person, holding property 
in accordance with that section must so 
far as may be, perform the same duties 
and is subject to the same liabilities and 
disabilities as if be were a trustee of the 
property for the person for whose benefit 
he holds it. 

As pointed out by Scott, C. J. in Bapu 
Apajiv, Kashinath Sadoha (14) Section 54 
of the Transfer of Property Act does not 
exhaust the relations which flow from a 
'^‘(Ta) (1905) 2Ch. 257*54 W.R. 7=^74 L.J.Ch. 
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(13) A. I. R. 1916 P. C. 139«44 I. A, 15«44 

Cal. 542 (P.C.). 

(14) (1917) 41Bom. 438«39I.C. 103*19 Bom. 
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contract for the sale of immoveable pro- 
perty according to Indian Statute Law 
and the obligation of which a person who 
has contracted to buy immoveable pro- 
perty has the benefit and which he may 
enforce against his vendor or transferee 
with notice, is fiduciary and can be 
enforced as though the person bound was 
a trustee. The benefit of an equitable 
interest is in substance given to a person 
who has contracted to buy immoveable 
property. See Kolathu Ayyar v. Ranga 
Vadhyar (6). 

In my opinion the law laid down in 
London and South Western Railway Co. v. 
Gomtn (1) applies to a contract for sale of 
immoveable property in India even where 
the Transfer of Property Act is in force. 
As pointed out by Sir Bhashyara 
Ayyangar, J. in Ramasami Pattar v. 
Chinnam Asari (3) the power of a Hindu 
under the Hindu Law is more restricted 
as regards the perpetual tying up of land 
or property than under the English doc- 
trine of perpetuities. 

It was held in Nahin Chandra Sarnta 
V. Rajani Chandra Chakrahafti{lS)iol\o^» 
ing Nahin Chandra Soot v. Nabab Alt 
Sarkar (16) and Sreemuthy Tfipoora 
Soonduree V. Jug gur Nath Dutt (17) that 
a covenant for pre-emption unlimited in 
point of time is void on the ground that 
it is obnoxious to the rule against perpe- 
tuities. In Kolathu Ayyar v. Ranga Vadhyar 
(6) it was held that a contract of pre- 
emption (with reference to lands) which 
fixes no time within which the agreement 
to convey is to be performed cannot be 
enforced against the heirs of the person 
who entered into the contract as it 
infringes the rule against perpetuities. 

In a recent Privy Council case Maharaj 
Bahadur Singh v. Balchand (9) in compro- 
mise of litigation the proprietors of a hill 
agreed with a Society of Jains that if the 
Society should require a site thereon for 
the erection of a temple and Dharamshala 
he and his heirs would grant a site free 
of costs. The proprietor alienated the 
whole hill and the Society by their re- 
presentative sued the alienees for posses- 
sion of a site defined by boundaries. 
It was held by their Lordships of the 
Privy Council that the covenant did not 
run with the land and could not be 

^ ( 1 5 ) " 
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(17) 24 W. R. 321, 
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enforced and that if the covenant was 
regarded as an agreement to grant in the 
future whatever land might be selected 
as a site for a temple as the only interest 
created could be one to take effect by 
entry at a later date and as that date was 
uncertain the provision was obviously 
had as offending the rule against perpe- 
tuties for the interest would not then 
vest in presenii but would vest at the 
expiration of an indefinite time which 
might extend beyond the expiration of 
the proper period. 

In Worthing Corporation v. Hoather 
(18), it was held by Warrington, J. that 
though an agreement giving an option to 
purchase land which is unlimited in point 
of time is not specifically enforceable, it 
is not invalid at law and damages may be 
recovered for a breach thereof. According 
to the Privy Council decision in Maharaj 
Bahadur Singh v. Balchand (9), such 
a covenant is unenforceable as a covenant 
since it infringes the rule against perpe- 
tuities. Perhaps it might be argued that 
the case of Maharaj Bahadur Singh v. 
Balchand (9) was for possession ol land and 
not for damages and that the observations 
of their Lordships of the Privy Council 
had no reference to a claim at Law in 
damages. 

But it seems to me that a contract with 
regard to land which is calculated to 
defeat the rule agaiust perpetuities which 
is one of public policy is void under 
Section 23 of the Indian Contract Act. 

The covenant for pre-emption con- 
tained in the sale-deed dated the 18th day 
of September, 1878, is void and the ques» 
tion for the determination of which the 
originating summons has been taken out 
should be answered in the negative. 

Appeal allowed. 


(18) (1905) 2 Ch. 532*4 L. J. R, 1179* 
75 L. J. Ch. 761*22 T. L. R. 750= 
95 L. T. 718. 
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Macleod, C. j. and Shah, j. 
Vinayak Keshav Plaintm-Appel- 

laht 

V. 

Bala Shivram Hingne — Defendant- 
Respondent* 


Second Appeal No. 5 of 1921, decided 
on 8th December, 1921, from the decision 
of the Joint J., Poona, in A. No. 327 
of 1919. 

Adverse possession — Co*owners — Onus is on 
person setting up adverseness to prove it* 

Onus lies on the defendants to prove that the 
plaintiff having proved title, was not enfitled to 
possession of the suit property. [P. 95, C. 1.] 

Coyajee and P. B. Shingne-Aot 
Appellant. 

M. H. Mehta— ‘iox Respondent. 

Macleod, C. J.:“-The plaintiff sued 
for possession of the suit property on the 
ground that he had purchased it frbm one 
Shripati on the 7th February, 1916. The 
suit property together with certain other 
property was once in the ownership of 
Tabaji, who will be found at the head of 
the pedigree at p. 1. Th-*> property was 

mortgaged in 1880 by Shivram, the son 
and Bhau, the grandson of Tabaji. In 
1882, Shivram redeemed his share while 
Bhau continued the mortgage by a fresh 
mortgage, Exhibit 38. If the property was 
claimed to be joint and remained joint, so 
that Bhau^s mortgage was a mortgage of 
an undivided half, then it could be said 
that Shivram and Bhau were tenants-in- 
common. But that is not the case which 
has been made out by either side. 
Clearly the title to half the property 
which was mortgaged by Bhau remained 
in Bhau, and the evidence shows that 
Shivram got possession of his half share. 
Thus the title remained in Bhau, 

The mortgagee, who was called as a 
witness, no doubt was unable to say 
when the mortgage was redeemed, but it 
is found that the mortgage has been 
redeemed. There can be no question of 
adverse possession unless the defendants 
had come into possession not only against 
the mortgagor, but also against the 
mortgagee. But they have not been able to 
prove that that is what has happened. It 
seems to me that the appellate Court in 
reversing the decree of the lower Court 
has attached too much importance to the 
question of boundaries, although the 
learned Judge was satisfied that the 
disputed portion in this suit was in area 
about half of the land mortgaged in 1880, 
and that its assessment was about the 
half of what was then paid by the 
family. 

It seems, therefore, an inevi- 
table deduction that the suit pro- 
petty is the share in the joint 
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property which fell to Bhau after 
Shivram had redeemed half the joint pro- 
perty. There is no reason why Shivram’s 
family who are admittedly in possession of 
one- half should not seek to claim the 
other moiety without definitely proving 
that they had been holding that moiety 
idversely against the world for twelve 
years. I think, therefore, that the onus 
lay on the ciefendants to prove that the 
plaintiff having proved title was not 
entitled to possession of the suit property. 

’Therefore, the appeal must be allowed, 
:he decree of the lower appellate 
Court set aside, and that of the trial Court 
restored with costs in this Court and the 
Court below. 

Inquiry as to mesne profits from the 
date of this Court’s decree for three 
years or until possession is given. 

Appfal allowed. 
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Macleod, C. f. AND Shah, J. 

Hirachand Khemchand Gujor and others — 
Defendants- Appellants. 

V. ‘ 

Aha Lala Patil and -Plaintiffs- 

Respondents. 

Second Appeal No. 574 of 192 '^ decided 
on 2lst December, 1921 , from the decision 
of the Asst. J., Satara in A. No. 264 of 
1919 . 

Civil P. C., S. 48 — Decree nisi under Dekkhan 
Agriculturists* Relief Act of 18 of 1879 — No 
need to apply to the Court for decree absolute-^ 
Application for decree absolute will not give 
the starting point for the period under S. 48, 

When a decree nisi is passed under the provi- 
sions of the Dekkhan Agriculturists* Relief Act, 
there is no necessity to apply to the Court to 
have the decree made absolute. The decree- 
holder should apply for execution at once, and 
the application to have the decree made absolute 
would at the best be considered as a step-in-aid 
of execution, so that the order of the Court cannot 
be treated as a decree which would form a first 
starting point for the period of twelve years 
allowed by Section 48 of the Civil Procedure 
Code. [P. 95. C. 2 ] 

Coyajee and P. B. Shingne-^ox 
Appellants. 

Desai and Ratanlal Ranchoddas — for 
Respondents. 

Macleod, ^ C J.:— This is an appeal 
from the decision of the Assistant Judge 
of Satara, dismissing an appeal from an 
order made by the Second Class Subordi- 
nate Judge in the matter of a Darkhast 
tak*en out by the plaintiffs in eJtecution of 
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a decree which was passed on the 11th 
September, 1900. That was a. consent 
decree whereby it was declared that 
there was a balance of Rs. 1,800 due to 
the defendants ; that it should be paid off 
by ten yearly instalments from the end of 
Falgun 1831 Shake, which would cor- 
respond with March 1901; that in case of 
failure of payment of an instalment the 
defendant was to wait for one yqar ; and 
that if during that time the plaintiff did 
not pay to the defendants the amount of 
the instalment, in respect of which there 
was failure of payment, together with 
interest, then the defendants were to 
recover the whole o^ the amount through 
the Court by selling the mortgaged 
lands. 

Default was made in paying the fir^t 
instalment, nor was it paid within a year 
from the date of the default. There- 
fore, by the terms of the decree, the 
defendants were entitled to apply in 
March, 1902, for execution of the decree 
by selling the mortgaged lands. On the 
1st December, 1903, they applied to the 
Court to have the decree made absolute, 
and, on the 7th January, 1904, an order 
was made by the Subordinate Judge 
making the decree absolute. 

Now when a decree nisi is passed under 
the provisions of the Dekkhan Agricul- 
turists’ Relief Act, there is no necessity 
to apply to the Court to have the deciee 
made absolute. The defendants should 
have applied for execution at once, and 
the application to have the decree made 
absolute would at the best be considered 
as a step-in-aid of execution, so that thei 
order of the Subordinate Judge cannot 
be treated as a decree which would form 
a first starting point for the period ofl 
twelve years allowed by Section 48 of the| 
Civil Procedure Code. 

The defendants issued a Darkhast on 
the 7th August, 1906, another in 1909, and 
another in 1912. The present Darkhast 
was filed on the 7th June, 1915. That was 
clearly more than twelve years after 
March, 1902, when the decree could have 
been executed by sale of the mortgaged 
property in consequence of the plaintiffs* 
default. It is admitted that unless the 
defendants can succeed in getting the 
Court to hold that . the order of the 7th 
January, 1904, was a decree which has 
now to be executed, the present Darkkasi 
is out of time. For the reasons already 
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given, I think that the order of the 7th 
January, 1904, was merely an order in 
execution, and not a fresh decree. 

The decision, therefore, of the learned 
Assistant J udge was right and the appeal 
must be dismissed with costs. 

A ppeal dismissed. 
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Macleod, C. J. and Shah, J. 

Ganesh Ramchandra Kulkarnt and another 
— Plaintiffs-Appellants 

V. 

Laxmibai Venkatesh Narayan-^Deiea^ 
dant- Respondent. 

Second Appeal No. 912 of 1918, decided 
on 6th December, 1921, from the decision 
of Asst. J. Belgaum in A. No. 6S7 of 1916. 

(a) Civil P,C., S. //— Res judicata— a 
Hindu widow for declaration dismissed as 
being barred under S. 47, Civil P. C.— Decision 
is not one on merits and does not bar suit by 
reversioner for possession. 

Where a suit by a Hindu widow for declaring 
that a sale in execution was illegal, was dismissed 
on the ground that the question of sale related 
solely to execution under Section 244 of Civil 
Procedure Code of 1882 or Section 47 of 1908. 

Held that there was no adjudication on the 
merits, as between the widow and the purchaser 
the suit having been dismissed on a preliminary 
point and that a suit by the reversioners, after the 
death of the widow for possession against the 
auction- purchaser is not barred. [P. 97, C. 1.] 

(b) Vatan la nds^Bombay Hereditary Offices 
S 5^Auction sale against widow-^Rever- 

siomrs hound by sale in purchaser is also a 

vatandar. , , . ^ 

The sale of the vatan lands in execution against 
the widow of a vatandar in respect of a decree 
that had been passed against him is valid and 
binding upon reversioner provided the auction- 
purchaser is a vatandar of the same vatan since 
the widow would be able to alienate her husband's 
immoveable property for. legal necessity under 
Section 5 of the Bombay Hereditapr ^Offices^Act. 

Nilkanth Atmaram-^io'c Appellants. 

H. G, Kulkarni----iot Respondent No. 2. 

Shahi J*- — second appeal we 
are concerned only with Survey No. 4 and 
the eastern half of Survey No. 96 of 
Kamatnur. These were Vatan lands held 
by Gopal. He died in 1894. In execu- 
tion of a money decree obtained against 
Gopal during his life time, the property 
was put up for sale by the Court and 
purchased by one Narayan in 1896. He 
got possession in September, 1397. He 


was a Vatandar of the same Vatan, In 
these execution proceedings the judg- 
ment-debtor was represented by his 
widow. It does not appear whether she 
raised any objection to the sale in the 
execution proceedings; but she filed Suit 
No. 682 of 1897 for a declaration that the 
sale was illegal. This suit was dismissed 
on the ground that it was barred by 
Section 244 of the Code of Civil Proce- 
dure of 1882 and that she should have 
raised the objection in the execution 
proceedings. The sale certificate does 
not in terms state whose right, title and 
interest were put up for sale but it shows 
that there was a sale of the lands in 
question. The widow died in Novem- 
ber, 1901. 

The present suit is filed by some of the 
reversioners as the heirs of Gopal. The 
claim is resisted in respect of these parti- 
cular lands by the defendants who claim 
under Narayan on the ground that the 
sale is binding upon the reversioners and 
that they have acquired a title by adverse 
possession for over twelve years from the 
time they got possession in 1897. 

The trial Court held that the cause of 
action accrued to the reversioners on the 
death of the widow in 1901 and that as 
the claim was made within twelve years 
from that time the suit was not time- 
barred. It further held that as the land 
was Vatan property the sale was inopera- 
tive as it was not liable to be sold after 
the death of the last male holder. Accord 
ingly the plaintiffs’ claim in respect of the 
lands was decreed. 

The lower appellate Court has dismiss- 
ed the plaintiffs’ suit on the ground that 
the question whether the sale was invalid 
was res judicata in virtue of the decision 
in Suit No. 687 of 1897 filed by Kashibai. 

In the appeal before us it is urged that 
the sale is not binding upon the reversion- 
ary heirs of Gopal and that the question is 
not res judicata. 

As regards the plea of res judicata^ the 
low«r appellate Court apparently had only 
the decree in the suit and not the judgment. 
A certified copy of the judgment has been 
put in here as it was not possible to deal 
with this point satisfactorily without 
referring to the judgment. The lower 
appellate Court should have insisted upon 
having the judgment before deciding the 
point. It appears from the judgment that 
the $uit was cji^i^iss^d on the ground tl^at 
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it related to a question which should have 
been raised in execution proceedings and 
that it was barred by Section 244 of the 
Code then in force. There was no 
adjudication on the merits of the question. 
It does not appear that in the execution 
proceedings the widow had raised any 
Dbjection to the sale. Thus there was 
no adjudication as between the widow 
and the purchaser which could affect the 
reversioners. The plea of res judicata^ 
must, therefore, fail. 

•As regards the question as to the validity 
of th& sale, it seems to us that it was 
valid aq^ binding upon the reversioners. 
The auction purchaser is a Vatandar: of 
the same Vatan\ and an alienation of 
these Vatan lands by Gopal during his 
life-time in favour of the purchaser would 
not have been invalid under Section 5 of 
the Bombay Hereditary Offices Act. 
But Gopal did not effect any alienation 
during his life-time. 

The widow inherited her husband’s 
property including these 'Vatan lands. 
She would be able to alienate her hus- 
band’s immoveable property for legal 
necessity, and though thefre would be a 
special restriction on her powers in virtue 
of Section 5 of the Bombay Hereditary 
Offces Act, she might be able to deal with 
the Vatan property as a Hindu widow for 
legal necessity provided the alienee was 
Vatandar of the same Vatan, That being 
her position, it is clear that at the Court- 
sale the auction-purchaser could get only 
such right as she could have conveyed by 
a private sale to him. 

At the date of the sale Gopal was dead; 
and though the sale-deed refers to the 
lands it seems to me that at the date of 
the sale the purchaser could get only the 
right, title and interest of the widow. In 
the present case the sale was in execution 
of a money-decree against Gopal. The 
widow would be bound to pay the decre- 
tal debt of her deceased husband : and 
unless it were proved that she had other 
moveable estate of her husband from 
which the debt could have been defrayed 
the sale would be for a legal necessity and 
as such it would be binding upon the 
reversioners. 

We have the fact that she allowed the 
Vatan property to be sold in execution of 
the decree, which she was bound to 
satisfy. An alienation by her for that 
|pVJ?pose would be binding upon the rever- 
sioners and I do not see any reason why 
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the Court-sale* should not convey such 
title as a sale by her for the purpose 
could have conveyed. On the- whole, 
therefore, I am of opinion that the sale 
was good not only during her life-time, 
but also against the reversioners. 

The decree of the lower appellate 
Court as regards these lands is right and 
must be confirmed with costs. The 
appeal is dismissed. 

Macleodi C J.:— I agree. 

Decree confirmed, 

A. I. R. 1922 Bombay 97. 

Macleod, C. J. and Shah, J. 

Matuhhai M, Shah — Applicant 

V. 

Emperor — Opposite-Party. 

Cr. App. for Revision No. 262 of 1921, 
decided on 16th November, 1921. 

Bombay District Municipal Act, Ss. 96 and 
97 — Charge of offence under S. 96 — Offence not 
Proved — Charge cannot he altered into one 
under S, 97 read with S. 155. 

The Magistrate, when once he had come to 
the conclusion that the offence of the accused 
of erecting huts on Municipal land without per- 
mission did not corpe within Section 96, could 
not alter the charge and treat the offence as if it 
was punishable under Section 97 read with 
Section 155. [P. 98, C. 2.] 

B, J, Desai and P. B, Shingne—lot 
Applicant. 

Coyajee and 5. V, Bhandarkar — for 
Opponent. 

Macleod) C. J. •' — The accused was 
charged with an offence under Section 96 
(5) of the Bombay District Municipal 
Act, III of 1901. The complainant, 
Mr. Shinde, the Secretary of the Ghatko- 
per Kirol Municipality, alleged that the 
accused had commenced erecting a num- 
ber of temporary Luts on Survey No. 31 
of Ghatkoper village situate within the 
limits of the Ghatkoper Kirol Munici- 
pality without having obtained permission 
from the Municipality under Clause (1) of 
Section 96 and thus had committed an 
offence punishable under Section 96 (5) 
of the Act. 

The Magistrate came to the conclusion 
that no offence had been committed under 
Section 96 (5), but on the facts he dealt 
with the case if the Municipality had 
given notice to the accused under 
Section 97, and that the accused not 
having obeyed the requisitions of 
the Municipality had committed an 
offence under Section 155 of the 
Act, and fined him Rs. 50, or in 
default simple imprisonment fgr one 



1922 


98 Bombay matubhai v. icmpsror (Macleod, C. J.) 


month. 

On the 18th January, 1921, the accused 
wrote to the Municipality that he was a 
registered occupant of several pieces of 
land at Ghatkoper, and as such had ap- 
plied for permission to the Salsette Deve- 
lopment Officer to appropriate the said 
lands to building purposes, and for the 
purpose of giving facility to the workmen 
and servants employed by him for deve- 
loping the land and making roads and 
plots and for erecting buildings he had 
commenced erecting temporary sheds and 
shops, which would be removed after the 
buildings were erected. 

Then he made certain inquiries with 
regard to the building rules and regula- 
tions which had been framed by the 
Municipality. But for the purposes of 
this case those inquiries are irrelevant. 

In answ^er to this letter of the 18th, the 
Municipality, on the 25th of January 
replied that the permibsion of the Munici- 
pality was equally necessary before pro- 
ceeding with the work meutioi ed in the 
letter under reply. The work in question 
was, therefore, purely unauthorized and 
was proceeded with notwithstanding the 
repeated verbal as well as written warn- 
ings given to the accused’s staff in charge 
of the work. Reference was then made to 
the Municipal rules and bye laws, and the 
letter concludes, 

“Lastly, I may take this occasion to 
add that if these unauthorized structures 
are not removed within four days from 
the receipt of this notice necessary action 
will have to be adopted against you under 
the provisions of the District Municipal 
Act.*' 

On the 27th January, 1921 at a meeting 
of the Managing Committee under the 
heading “ Buildings erected without per- 
mission on Agra Road at Ghatkoper by 
Mr. Matubhai M. Shah it was resolved 
that Mr. Matubhai M. Shah be prosecuted 
under Section 96 (5) of the District 
Municipal Act for carrying out building 
work without obtaining previous permis- 
sion of the Municipality. 

It is obvious, therefore, that the Muni- 
cipality treated the accused as having 
commenced to erect a building without 
giving notice as required by Section 96 
(1) or without furnishing the docu- 
ments and affording the information 
prescribed by the section, and that there- 
fore he was liable to be charged under 
Section 96 (5). The learned Magistrate 


said : — 

“ I agree with the learned pleader 
Mr. Shingne in so far that Section 96 is not 
applicable to huts and sheds although the 
word * building ’ includes huts and sheds 
as per Section 3 of the Bombay District 
Municipal Act. If this section is made 
applicable to huts and sheds Sections 97 
and 98 will ever remain dormant and no 
Municipality will have occasion to use 
them, and that does not appear to be the 
motive of the Legislature. 

I agree that the view taken by the 
learned Magistrate was correct. Although 
und^ Section 3 (7) “ building would in- 
clude any hut, shed or other enclosure, 
whether used as a human dwelling or 
otherwise, it does not follow that wher- 
ever the word “ building ” is used in the 
Act it includes a hut or a shed. 

Sections 96, 97 and 98 come under the 
heading in Chapter IX of “ powers to 
regulate building, etc.” and it was 
clearly the intention of the Legislature 
that while the provisions of Section 96 
should apply to buildings in the ordinary 
sense of the word, special provision was 
made for huts ^d sheds whether built for 
temporary purposes or for a more per- 
manent object, so that when the accused 
wished to erect huts or sheds for the pur- 
poses of his development scheme he was 
bound to give previous notice to the 
Municipality. 

Then the Municipality might have made 
certain requisitions, and it is only when 
any hut or shed or range or block is built 
without giving proper notice to the 
Municipality, or otherwise than as required 
by the Municipality, that the Municipality 
may give written notice to the owner or 
builder thereof requiring him within a 
certain specified time to take down or 
remove the same or to make such altera- 
tions therein or additions thereto as having 
regard to sanitary considerations, the 
Municipality may think fit ; and it is only 
when the directions given by the notice 
have not been complied with, that pro- 
ceedings can be taken under Section 155 
against the person to whom notice has 
been given. 

I do not think, therefore, that the 
Magistrate, once he had come to the con- 
clusion that the proposed buildings of the 
accused did not come within Section 96, 
could alter the charge and treat the offence 
as if it was punishable under Section 155. 
All penal provisions of a statute* 



i§2ii RAkA nAna v* emperor (Macleocii C. J.) Bombay 


imust be very strictly construed, and it is 
limpossible to say that the accused in this 
case brought himself within the provi- 
sions of that section. I think, there- 
fore, that the conviction was wrong 
and must be set aside, and the fine, if 
paid, refunded. 

Shahi J. ^ agree. I desire to add 
that the preceedings in this case having 
been started under Section 96 (5) • of the 
Bombay District Municipal Act III of 
1901, the proper course for the Magistrate 
was t^ decide whether the facts necessary 
to bring Jhe case within the scope of that 
sub-section were established. It is clear, 
however, that having regard to the nature 
of the building set up by the accused, the 
case would be covered by the provisions of 
Section 97 ; under the circumstances the 
prosecution under Section 96 (5) would 
not be justified. The learned Magistrate 
has taken that view ; but he has convicted 
the accused under Section 97, read with 
Section 155. I do not think that in these 
proceedings the facts necessary for that 
purpose have been established, nor is there 
anything in the case to <show that the 
accused had sufficient notice to meet the 
case ^nder Section 97, read with Sec- 
tion 155. 

The present proceedings must be 
treated as having been taken under Sec- 
tion 96 (5) and disposed of on that footing. 
It may be that if the Municipality were 
so minded, they may be able to give a 
proper notice under Section 97 and to 
take further steps against the accused. 

Conviction set aside* 
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Macleod, C. j. and Shah, J, 

Rama Nana Hagavne — Accused- Appli- 
cant 

V. 

Emperor — Opposite- Party. 

Cr. Rev. App. No. 34 of 1921, decided 
on 22nd July, 1921, from an order of S. 
J., Satara. 

Penal Code^ S, 196 -^False evidenoe-^U se of 
•^Criminal charge ^Accused on his defence^ 
* Corruptly , meaning of* 

The accused, who wanted to prove alibi in a 
case in which he was charged with assault, pro- 


duced as his witness the of another village 

to prove his absence in the village at the time^ of 
the assault and produced a cattle pound receipt. 
His defence having been disbelieved, he was 
charged under Section 196 of the Penal Code for 
the offence of using false evidence as true ' cor- 
ruptly.’ 

Held in giving false evidence on behalf of the 
accused, the patil had a corrupt motive and 
therefore the accused is guilty of the ofifence of 
corruptly using false evidence as true. Corrupt 
use of the fabricated evidence by the accused 
came under the scope of Section 196 of the Code, 
because in order to support his false defence the 
accused induced a public servant to produce a 
fabricatedjdocument. [P. 101, Cs 1, 2.] 

Per Macleod, C. J. — It is clear that the use 
of the false evidence with knowledge that it is false 
must ordinarily be corrupt from its very nature, 
aud the onus lies on the accused to show that there 
are circumstances in the case which prevent its 
being corrupt. The fact that he was defending 
himself against a criminal charge is not enough. 

[P. 101, C, 1.3 

Per Shah, /. : — It is difficult to accept the pro- 
position that as a matter of law an accused person 
can never corruptly use as genuine fabricated 
evidence so long as he uses it for his defence. 
While it cannot be held that an accused person 
when he uses the fabricated evidence as genuine 
in his defence can never do so corruptly, it is 
clear that his position as an accused person must 
be taken into consideration in determining on the 
evidence in a particular case whether he uses it 
corruptly or not. [P. 101, C. 2 ; P. 102, C. 1.] 

A* G* Desai — for Accused. 

S. S. Patkar -for the Crown. 

Macleodf C. J. : — The accused was 
convicted by the First Class Magistrate^ 
Karad Division, of an offence under Sec- 
tion 196, Indian Penal Code. He was 
originally charged with having committed 
an assault on one Dhondi on the 20th 
July, 1919. His defence was an alibi and 
in support of that defence he produced a 
cattle pound receipt and called the fatil 
of Chindhdli to prove that he was at that 
village on the day of the alleged assault 
The defence was not believed and the 
accused was convicted. He was then sent 
for trial together with the patil under the 
provisions of Section 476 of the Criminal 
Procedure Code. The Magistrate found 
that the patil fabricated evidence in order 
to save the present applicant and that 
they both corruptly used that evidence 
with full knowledge of its false character. 

An appeal to the Sessions Judge was 
dismissed. 

We have been asked to exercise our 
revisional jurisdiction on the ground that 
it has been held by this Court in I mpernt^ 
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tor V. Bhausing Jalamsing (1) that an 
accused person who uses false evidence 
which he knows to be false for the pur- 
pose of his defence cannot be said to use 
it corruptly within the meaning of that 
word in Section 196, Indian Penal Code, 
unless it can be proved that the witness 
called to give the false evidence had a 
corrupt motive. In that case the appli- 
cant who had been charged with having 
committed an assault was found to have 
used false evidence knowing it was false 
to support an alibi which failed, and was 
convicted under Section 196, Indian 
Penal Code. It seems to have been 
argued in appeal against the sentence that 
it was necessary to prove that the person 
charged under Section 196 had illicit 
inducement, but the Sessions Judge was 
of opinion that the word ‘ corruptly * was 
a mere reproduction of the phraseology of 
the law of England. On an application 
for revision to the High Court it was 
urged that Section 196 of the Indian 
Penal Code did not apply to the case of 
an accused person who used false evid- 
ence in his own defence. 

The argument was supported by a cita- 
tion from a report of Lord Macaulay 
upon the Indian Penal Code addressed to 
Lord Auckland as Governor General, 
The Court, after reciting the portion of 
the report ralied upon, observed : — 

** Our duty is to see whether the facts 
of this case come within the terms of 
Section 196 of the Indian Penal Code 
irrespective of the intentions of Lord 
Macaulay as appearing from his report.” 

' It seems to me, with all due respect, 
unfortunate that the Court allowed the 
report to be mentioned, as it was clearly 
irrelevant, and still it might tend to influ- 
ence the Court towards interpreting the 
section in consonance with it. The Court 
said : — 

But it is not clear that in so using it 
(the false evidence) there was any ele- 
ment of corruption. We think that the 
word ' corruptly ’ in the section is not 
used in the sense of ‘jfraudulently ' for 
in the Penal Code the language is precise 
and ccnsistent and in Section 471 a some- 


(1) (1909) Criminal Revision Application 
No. 26 of 1909, decided by Scott, C. J. and Chan* 
davarlcar, J on 31st March, 1919, 


what analogous section ’* we find word 
* fraudulently * used to indicate one of the 
alternative elements in the offence. Nor 
do we think that ‘ corruptly * is the same 
as * dishonestly * in the sense in which 
that word is used in Section 24, of having 
the intention of causing wrongful gain or 
wrongful loss. We cannot attempt here 
to give an exhaustive dtefinidon of the 
word * corruptly * but we think that in the 
present case, in order to bring the accused 
within the section, there should have been 
evidence that the witnesses mentioned in 
the charge had been induced to come for- 
ward by some corrupt motive provided by 
the accused. Bribery in some form 
would be a corrupt motive. 

“There is, however, in the case so far as 
we have been able to ascertain, no evi* 
dence of the motive which induced the 
witnesses mentioned in the charge to come 
forward and give false evidence.” 

Accordingly the accused was held en 
titled to an acquittal. It is certainly 
strange that a decision of such importance 
was not considered a fit one to be referred 
to the Reporter. No doubt we must endea- 
vour to attach some meaning to the 
word < corruptly * in Section 196. . The 
mere user of false evidence is not suffi- 
cient, the user must be corrupt. 

There may be cases in which the user 
of false evidence will not support a con- 
viction, but must the case of an accused 
person using the false evidence necessarily 
be one of such cases unless corrupt motive 
on the part of a false witness is shown ? 
‘ Corruptly * is not defined in the Code, 
but I see no necessity to consider whether 
it is used in the sense of fraudulently or 
dishonestly. If the user had to be frau- 
dulent or dishonest the Legislature would 
have said so. We must give to the word 
corruptly its ordinary dictionary meaning. 
‘Corrupt ' is an adjective of very general 
application. It refers to anything which 
has been changed so as to become putrid, 
vitiated, tainted. The method by which 
the change is effected is immaterial, 
though no doubt because a living person’s 
character becomes vitiated by taking 
bribes, bribery and corruption have come 
to be considered as synonymous terms. 

But that is due to a confusion in 
thought between cause and eflect, which 
has led to an inexact use of the word 
cprruption. Morever, bribery is not 
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the only cause which produces corruption. 
The learned Judges held that it must be 
proved that the witnesses had been in- 
duced to give evidence on behalf of the 
defence from some corrupt motive. I 
should have thought that the desire to 
screen an offender from the legal conse- 
quences of his act could well be designat- 
ed a corrupt n\otive, and it would not 
require evidence to satisfy the Court that 
the witnesses in giving false evidence had 
that desire. But I very much doubt whe- 
ther the user cannot be corrupt unless it 
involves the corruption of a third person. 

The question must be whether the action 
of an accused person in using false evid- 
ence for the purpose of his defence is of a 
different character to similar action by any 
other person. It would never be argued 
that any person other than an accused 
person could not be convicted under 
Section 196 unless it was proved he had 
procured the false evidence by bribery or 
that the false witnesses were influenced 
by corrupt motive. 

There must, therefore, if this defence 
is to succeed, be some element in the 
position of an accused person which pre* 
vents his action being considered as vitia- 
ted, t&inted or putrid. This can ,only be 
if we hold that an accused person is 
entitled to do what would otherwise cons- 
titute an offence because he is on his trial 
for a criminal offence. If the Legislature 
intended this, it is unfortunate they did 
not give a plain effect to their intention, 
though no doubt it would seem strange to 
read in the Code, ‘*an accused person who 
uses false evidence for the purposes of his 
defence does not use such evidence 
corruptly.” 

But, in my opinion, it is clear that the 
user of false evidence with the knowledge 
that it is false must ordinarily be corrupt 
from its very nature and the onus lies on 
the accused to show that there are circum- 
stances in the case which prevent its 
being corrupt. The fact that he was de- 
fending himself against a criminal charge 
is not enough. 

In Emperof v. Ram Khilawan (2) the 
Court expressed the opinion that a man 
accused of an offence could use or fabri- 
cate false evidence with impunity, but 
in that case the accused had been 


•(2) (1906) 28 All. 705*1906 A. W. N, 191, 


sentenced to death for murder and also to 
a sentence of imprisonment under Section 
196 and the question, whether the latter 
sentence was valid, did not require very 
serious consideration. But in my opinion, 
to hold that an accused person may use 
and fabricate false evidence with impunity 
so long as he does not bribe anyone to 
assist him would appear to me to open a 
very wide door to the fabrication of false 
defences. 

We are not entitled to say that the end 
justifies the means except with the direct 
sanction of the Legislature. It might have 
been necessary to refer the case to a Full 
Bench considering the decision of this 
Court in Imperator v. B hausing Jalamsing 
(1) but as I am of opinion that it is obvious 
the patil had a corrupt motive in giving 
false evidence on behalf of the applicant,! 
if we dismiss this application we are to| 
some extent following that decision. 

Rule discharged. 

Shahi J. It is contended on be- 
half of the applicant that he did not use 
the fabricated evidence corruptly within 
the meaning of Section 196, Indian Penal 
Code, as he used it merely in his defence 
at his trial on the charge of causing hurt. 
There can be no doubt that accused No. 1 
who pioduced the document, which is 
found to be fabricated, used it corruptly. 
He was a public servant and it is not 
suggested that his conviction under Sectioa 
196, Indian Penal Code, is open to any 
objection. 

It is a reasonable inference under the 
circumstances that the present applicant, 
at whose instance the document was pro- 
duced, induced the Patil to use it corruptly, 
and that in doing so he also used it cor- 
ruptly. Both the lower Courts have 
drawn that inference, and in revision I 
see no good ground to disturb that finding 
so far as it is based upon evidence. 

It is urged, however, that as the ap- 
plicant acted in his defence and used the 
fabricated evidence for the purpose of 
establishing his innocence he could not be 
said to have used it corruptly. It is diffi* 
cult however, to accept the proposition! 
that as a matter of law an accused 
person can never corruptly use as] 
genuine fabricated evidence so long as 
he uses it for his defence. There is 
no legislative provision to that effect ; foj 
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instance, Section 342, Criminal Procedure 
Code, provides that the acciised shall not 
be liable to be prosecuted for giving false 
evidence in respect of any statement by 
him as an accused person. There is no 
provision giving him such immunity as 
regards the use of fabricated evidence 
and I do not think that such immunity 
could be implied in his favour simply 
because he uses it as an accused person in 
his defence. 

The opinion expressed in Empetor v. 
Ram Khilawan (2) no doubt supports the 
applicant*s contention. But with great 
deference to the learned Judges it appears 
to me to have been too broadly stated, 
and must be taken to have been expressed 
with reference to the special facts of that 
case. Mr. Desai has also relied upon the 
decision in Imperator v. Bhausing Jalatn- 
sing (1). I accept the view taken in 
that case that ‘corruptly * is not the same 
as* dishonestly* or ‘ fraudulently.’ I do 
not read the judgment in that case as 
laying down that an accused person can 
never be guilty of corruptly using fabri. 
Gated evidence when he uses it in his 
defence. In that particular case, the 
accused was acquitted as there was no 
evidence of the use being corrupt. But 
that case does not present any insuperable 
difficulty in the way of our holding in this 
case that the use of fabricated evidence 
was corrupt. 

While I am not prepared to hold that 
an accused person, when he uses the 
fabricated evidence as genuine in his 
defence, can never do so corruptly, it is 
clear that his position as an accused 
person must be taken into consideration 
in determining on the evidence in a parti- 
cular case whether he uses it corruptly or 
not. It is not necessary for the purpose 
of this case to define the scope of the word 
‘ corruptly’ ; but where a public servant 
has been induced by an accused person to 
produce a fabricated document in order to 
support his false defence, it is not diffi- 
cult to support the inference as to the 
corrupt use by him of the fabricated evi- 
dence as being within the scope of Section 
196, Indian Penal Code. 

I, therefore, concur in the order pro- 
posed by the Chief Justice. 

Rule discharged. 
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Basappa and Defendants- 

Appellants v. 

Plaintiff'Respondent. 

S. A. No. 794 of 1920, decided on 5th 
July, 1921, from the decision of Asst. J., 
Dharwarin A. No. 27 of 1919. 

Hindu Law — Alienation'^Gift made by 
widow with the consent of the next reversioner 
■^Latter is estopped from challenging gift. 

Where a Hindu widow made a gift of a portion 
of her husband’s property in favour of her 
husband's brother’s grandson with the consent 
of her husband’s brother, the next reversioner, 

Held : her husband’s brother was estopped 
from questioning the gift and it was valid as 
against him. [P. 103, C. 2 ; P. 105, C. 1.] 

H, B, Gumaste — for Appellants. 

S. B. Jathar — for Respondent. 
Macleod* C- J. :-The plaintiff sued 
to recover possession of the land and 
house specified in the plaint. He alleged 
that he had two brothers, Ghatigeppa and 
Basappa, who were divided in interest ; 
that Ghatigeppa died leaving behind him 
defendant No. 1, his grandson, and de- 
fendants Nos. 2 and 3 his sons ; that 
Basappa had a wife Mallawa and a son 
Dodyella; that the father predeceased his 
son, and that subsequently the son Dod- 
yella also died without any heirs except 
his own mother who also died about three 
months before suit after enjoying the 
plaint property. The plaintiff further 
alleged that he was the sole heir after 
Mallawa’s death and that the defendants 
had been, without any right, holding the 
property. 

The defendants pleaded that Mallawa 
and plaintiff had passed the plaint pro- 
perty by gift, on the 14th February, 1917, 
by executing a duly registered instrument 
in favour of the 1st defendant. The plain- 
tiff in his reply denied having passed a 
deed of gift along with Mallawa and con- 
tended that Mallawa was incompetent to 
give away the property, and to alienate 
the same to a person who was not the 
next reversioner, and that the deed re- 
ferred to by the defendants in their 
written statement was executed in the 
circumstances set forth in para. 2 of 
Exhibit 16, under misrepresentation with- 
out knowing its contents. 

The learned trial Judge found that 
the gift passed by the plaintiff and 
Mallawa in defendant No. I’s favour 
was not passed without the plaintiff’s 
understanding the contents thereof; that 
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it was binding on the plaintiff ; that the 
gift was .valid under Hindu Law; and 
accordingly rejected the plaintiff’s claim. 
The learned Judge said : — 

Thus being a consenting party to the 
deed, plaintiff is not at all justified and 
competent to revoke or resume the gift 
capriciously as he now attempts to do. 
Plaintiff cannot be allowed to take advan- 
tage of his own wrong or mistake as he 
says, and if any consideration for the 
transfer of interest were really needed to 
complete the essentials of Section 43 of 
the Transfer of Property Act, it is the 
natural affection which is also referred 
to in the deed, Exhibit 61. Plaintiff is 
thus estopped from contesting the validity 
of the gift and from contending that the 
deed is not binding upon him and he is 
incompetent to repudiate the gift and 
resume the property.” 

In appeal the learned Assistant Judge, 
relying on the decision in Bai Parvati v. 
Dayabhai Manchharam (1), reversed the 
lower Court’s decree and awarded the 
plaintiff’s claim. Now the case of Bai 
Payvati v. Dayabhai Manchhayam^ (1) was 
a case in which the widow together with 
one of her daughters passed a joint deed 
of gift; of the suit property in favour of 
the children of a deceased daughter’s son. 

The case was argued on the footing 
that the deed of gift conveyed the entire 
property to the donee. But the appel- 
lant’s counsel contended that as the 
persons who executed the deed of gift 
were not entitled between them to the 
whole estate, Bal Parvati having only a 
contingent interest in it which she could 
not convey, the deed was valid only with 
regard to the life-estate of the widow. 
Respondent’s counsel did not contend 
that it was a case in which an alienation 
was made by a widow with the consent of 
the next reversioner, but maintained that 
the widow and the next reversioner were 
competent to convey an absolute estate. 

With the case presented to the Court 
in that way, the Court came to the 
conclusion that there could not be a 
transfer of a contingent interest, and that 
the plaintiff was not estopped from raising 
the question of law that the Transfer of 
Property Act did not permit the convey- 
ance or transfer of a spes successionis. 
Th e question whether the next reversion- 
“ll) (1919) 44 Bom. 488«58 I. C. Bom, 

Xy. R. 704, 


er was estopped from contesting the 
validity of the gift by the widow owing 
to his having consented to it was not 
argued. 

The cases which we have now been 
referred to decided by the Privy Council, 
viz., Rangasami Goundan v. Nachiappa 
Gomdan (2) and Bajarangi Singh v, 
Manoharnika Bakhsh Singh (3), were not 
cited in the course of the argument. In 
the first case their Lordships laid down 
that the widow can surrender her whole 
interest in the whole estate in favour of 
the nearest reversioner or reversioners at 
the time of the alienation, but the 
surrender must be bona fide and not a 
device to divide the estate with the 
reversioner. In those circumstances the 
question of necessity does not arise. Nor 
could it arise in the case of a gift by a 
widow to an outsider. 

Secondly, when an alienation of the 
whole or part of the estate is to be support- 
ed on the ground of necessity, then if 
such necessity is not proved aliunde and 
the alienee does not prove inquiry on . his 
part and honest belief in the necessity, 
the consent of such reversioners as might 
fairly be expected to be interested to 
dispute the transaction will be held to 
afford a presumptive proof which, if not 
rebutted by contrary proof, will validate 
the transaction as a right and proper one. 

In Bajyangi Singh v. Manoharniha 
Bakhsh Singh (3) this decision was 
discussed and explained, and it would* 
appear that their Lordships would have 
approved .of the proposition that if all 
the reversioners in being consent to an 
alienation by the widow they will be 
bound by their own consent, and postnati 
will be held to claim through those that 
are bound. Their Lordships also pointed 
out that if the deed of transfer by the 
widow and the next reversioner be looked 
upon as a transfer of their respective 
interests, then it would not transfer the 
whole estate. 

If, therefore, the case is treated as an 
alienation by the widow with the con- 
sent of the next reversioner, then that 
dictum of their Lordships of the Privy 
Council would apply, and the plaintiff 
in this case would be bound by the 

(2) A. I. R. 1918 P. C. 196=42 Mad. 523 * 46 

I. A. 72 (P. C.). 

(3) (1907) 30 All, 1*35 I. A. 1*3 A, L. J. I 

(P.C.). 
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jconsent which was implied by his being a 
■party to the deed of gift in favour of 
jBasappa. It seems to me, therefore that 
the decision of the trial Court in the facts 
of the case was right. The appeal must 
be allowed and the plaintiffs suit dismiss- 
ed with costs throughout. 

Shah} J. : — I agree. The question of 
law in this second appeal is whether 
gift made by a Hindu widow in favour of 
her deceased husband’s brother’s grandson 
with the consent of the next reversioner, 
who in this case was a brother of her 
deceased husband, is valid. I state the 
question in this form, though in the pre- 
sent case the next raversioner, Fakirappa, 
really joined in the deed of gift in con- 
veying the property to his brother’s 
grandson. No doubt his interest in the 
property then was contingent and he could 
not convey such interest to his brother’s 
grandson. But the fact of his having joined 
the widow in making this gift in favour 
of the donee necessarily implies his con- 
sent to the act of the widow in making 
the gift. 

Therefore it must be treated, in spite 
of the argument to the contrary urged by 
Mr. Jathar, as a case of an alienation by 
way of gift by a Hindu widow with the 
consent of the next reversioner. It is 
the very reversioner who now seeks to 
establish that the gift is not valid; and 
the question is whether he is bound by the 
consent which he undoubtedly gave during 
the life-^time of the widow to the gift in 
question. 

The property given by way of gift is not 
shown to be the whole of the widow’s 
estate, and there is no scope for the appli- 
cation of the doctrine of acceleration by 
surrender of the estate on the part of the 
widow. 

It is not necessary to examine all the 
cases which have been, referred to in the 
course of the argument. But referring to 
the case of Rangasami Gounden v. Nachi- 
dppa Gounden (2) where the earlier decision 
pf the Privy Council in Bajtangi Singh v. 
Mmokarnika Bakhsh Singh (3) has been 
fully considered it seems that as regards 
the plea of estoppel their Lordships of the 
Privy Council distinguished Bajrangi 
Singh's case (3) on the ground that in that 
case all the reversioners in being had con- 
sented to the alienations ; and that they 


were bound by their own consent, and 
that the postnati were held to claim 
through those that were bound. 

In the present case the consenting re- 
versioner himself contests the alienation. 
It is quite true that in the present case 
the alienation purports to be a gift. It is 
pointed out by their Lordships in the 
earlier part of the judgment in Ranga- 
sarnies case (2) that being a deed of gift, it 
cannot possibly be held to be evidence of 
alienation for value for purposes of le^al 
necessity. ^ 

In Pilu v. Bahaji (4) it has been stated 
that ordinarily the consent of the next 
reversioners would not be sufficient to 
validate a gift by a Hindu widow, as in the 
case of a deed of gift there can be no 
necessity. But in that particular case the 
question as to whether the consenting re- 
versioner to the gift could question the 
validity of that gift after the death of the 
widow did not arise ; and in the case of 
Abhesing v. Raisang (5) Mr. Justice 
Batchelor, who was one of the Judges 
who decided-P//u v. Bahaji (4) has distin 9 t- 
ly emphasized the consideration that 
that the observations made in that case 
must be read with reference to the facts 
of that case. 

In Bai Parvati v. Dayahhai Manchharam 
(1) no doubt the reversioner contesting 
the validity of the alienation had consented 
to the alienation. The consenting rever- 
sioner in that case was a female. I do not 
think, however, that circumstance can 
afford any basis for distinguishing the 
case, so far as the point under considera- 
tion is concerned. Bur, as pointed out by 
the learned Chief Justice, the case was 
really decided not on a consideration of 
the plea of estoppel based on consent, 
but on the ground whether it was com- 
petent to the next reversioner in that case 
to convey her contingent interest during 
the life-time of the widow. 

It is clear that so far there could be no 
question that the reversioner could not 
convey such interest. But apparently the 
point that we have to decide was not con- 
sidered, though no doubt the 9 ase affords 
an instance in which the consenting rever- 


(4) (1909) 34 Bom. 165=4 I. C, 584*11 Bom. 

L. R. 1291. 

(5) (1912) 14 Bom. L. R. 602=16 1 . C. 561. 
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siotaer was held to be not bound by the 
alienation. Beyond this case not a single 
decision, in which the alienation without 
any legal necessity to which the next 
reversioner has consented has been held 
not to be binding upon that reversioner 
after the death of the widow, has been 
cited to us. 

Having regard to the observations as to 
Bajrang Singh's case (3) in Rangasanii 
Gounden v. Nachiappa Gounden (2^ at p. 86 
of the report, it seems to me that it is open 
to this Court to hold that the consenting 
reversioner is estopped from contesting 
the validity of the gift by the widow to 
which he has consented. 

So far as the consenting reversioner is 
concerned, I see no substantial difference 
between a gift and an alienation by way 
of sale when the legal necessity is nega- 
tived on the evidence apart from the con- 
sent. In Vinayak v. Govind (6) though 
the plea of legal necessity was negatived 
the alienation of two plots by the widow 
was upheld on the ground of Venkatesh’s 
consent. In both the judgments deliver- 
ed in that case it has been pointed out 
that if Venkatesh had survived the widow 
he would undoubtedly have been bound 
by his own consent, and on the facts of 
that case, the Court held that Venkatesh’s 
consent was sufficient to validate the sale 
as against the reversioner who was 
Venkatesh’s son. 

Apart from the decisions, it seems to 
me that where, as in the present case, we 
have a gift by a Hindu widow in favour 
of the grandson of her deceased hus- 
band’s brother for whom she would natu- 
rally have affection, and where that gift 
is consented to by the next reversioner, 
there is no reason why at least the con- 
senting reversioner should not be held 
bound by his consent, and why he should 
not be estopped from questioning the 
validity of such a gift. 

Both on general considerations, as also 
on the decided cases, it seems to me that 
in spite of the general paucity of reported 
cases where a gift by a Hindu widow 
consented to by the next reversioner has 
been called in question by that very rever- 
sioner I think that the gift ought to be 
upheld as against the particular rever- 
sioner who has consented to the gift by 
the widow during her life-time. 

Decree reversed, 

'(6) (1900) 25 Bom. 129= 2 Bom. L. R. 820, 
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Parvatava — Plaintiff- Appellant 

v. 

Fahirnaik and others — Defendants-Res- 
pondents. 

F, No, 184 of 19 19, decided on 
18th July, 1921, from a decision of 1st 
Class Sub-J., Dharwar in Suit No. 180 of 
1917. 

Hindu Law—AiopHon^Capacity to adopt^ 
Minor widow aged 12j cannot mako valid 
adoption. 

Adoption by minor Hindu widow aged 12i is 
invalid. Without attempting to lay down any 
general rule as to whether at the age of 12j years 
a girl could ever make a valid adoption in the 
absence of any clear evidence as to the special 
capacity of any particular girl to exercise an inde- 
pendent judgment at that age, it cannot be held 
that she can exercise such judgment as is required 
in the case of adoption. 

[P. 106, C. 2; P, 107,C. 1.] 

G. P. Murdeshwar—iot Appellant. 

Nilkant AUnaram — for Respondents 

Nos. 1 and 2. 

Macleod) C* J* One Parvatava filed 
Suit No, 180 of 1917 to recover possession 
of the suit property alleging that it 
belonged to Nemapa who died in 1917 leav- 
ing him surviving the plaintiff, his senior 
widow defendant No. 2, his junior widow, 
and defendant No. 4, Kalava his 
mother, that defendant No. 2 the junioj 
widow adopted defendant No. 3 ; and that 
that adoption was false and invalid. The 
alleged adopted son has filed Suit No. 334 
of 1918 asking for a perpetual injunction 
restraining Kalava, the mother of 
Nemapa, from obstructing him in the 
enjoyment of the plaint lands. 

The learned Subordinate Judge has 
found that the marriage between Par- 
vatava and Nemapa was not proved. He 
also held that the adoption of Adiyeppa 
was proved and valid. If the adoption of 
Adiveppa is not valid, then the question 
regarding the marriage of Parvatava and 
Nemapa becomes of secondary impor- 
tance, because Kalava, the person princi- 
pally interested, has given evidence to the 
effect that the marriage di^ take place, 
and as a matter of fact the whole of the 
evidence with regard to that marriage is 
all one way. 

Now it is admitted that Nilava when 
she adopted Adiveppa w^s oply 12} 
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years old at the most. The laaraed Judge 
has said : 

“ I have given the best consideration to 
the point and have come to the conclusion 
that if our High Court has decided that a 
girl of about 15 years could validly adopt, 
it follows that one of 12 J years could also 
validly adopt ; because between the two 
girls, capacity to understand such things 
cannot be substantially different.** 

I regret I cannot agree with the logic 
of that decision. The intelligence of a 
young person in ordinary circumstances 
will keep on growing year by year, and 
if the High Court laid down the limit of 
years of discretion as 15, it certainly 
would not follow that a girl of 12 J would 
have attained to the same degree of discre- 
tion as a girl of 15. If once you depart 
from the limit of 15 which of course is 
purely an arbitrary one, then it would be 
easy to go back to any extent which 
would be absurd. 

But certainly I should not be disposed 
to think, taking all the considerations and 
circumstances and conditions of people of 
this class into account, that a girl younger 
than 15 could possibly exercise the voli- 
tion of mind and that independence of 
judgment which would enable her to 
make a really valid adoption. A fortiori 
there would have to be very clear evi- 
dence to satisfy the Court that a girl of 
12 or 12i years could exercise her own 
independent judgment in the matter of an 
adoption. 

In Mi^rugappa v. Kalawa (1) it was 
argued on the authority of Mayne that 
puberty was the test, and I said there 
“that a girl has attained to puberty may 
be one circumstance, but in this country 
not necessarily the only one. The actual 
age of the widow may be another test and 
probably the most important one. In 
this case I think both, the tender age of 
the widow and the fact that she has not 
reached the age of puberty, make it per- 
fecily clear that she was not competent to 
know what she was doing. 

If we were to hold that such a person 
could adopt, we should open the door to 
all sorts of intrigue, so that the elder 
members of the family might be able to 
induce widdws of tender age to make 
adoptions in the interests of those persons ; 
and Mr, Justice Heaton said : 

“Certainly no ordinary child of twelve 

(1) (1919) 44 Bom. 3^7*55 l.C. Bom, 

L.R. 91. 


years of age is capable of volition of the 
kind here req[ulred unless he or she is a 
very exce ptional person.** 

It is not entirely a question of intelli- 
gence. A girl of twelve may be exception- 
ally intelligent, but it is more a question 
of her power to resist the influence which 
her elders will exercise, and must natu- 
rally exercise, over her actions. However 
intelligent she might be, she would not be 
likely to withstand the inducements put 
forward and the persuasion exercised in 
order that she should adopt a person ac- 
cording to the wishes of her elders. In 
this case it is quite obvious that the 
adoption of Adiveppa, who was the 
brother of Nilava, could not possibly be 
considered as an adoption by Nilava, 
but that it was brought about by the per- 
suasion of others, probably of Nilava’s 
father. Adiveppa’s suit must fail. 

Then it is not necessary to deal at 
length with the question of the marriage 
of Parvatava, because Kalawa the mother 
has sworn that Parvatava was married, 
and, therefore, Parvatava*s suit must 
succeed, and she must have a decree for 
possession of the suit property, and there 
will be an inquiry as to mesne profits 
from the date of suit. Although the 
plaintiff’s suit was dismissed the Judge 
found that Kalava*s maintenance should 
be Rs. 180 a year, and that a portion of 
the house should be given to her for her 
residence. That was of course on the 
footing that the adopted son succeeded. 

Therefore we confirm that finding. At 
present Kal iva and Parvatava seem to 
be living in harmony, but if they separate, 
then Parvatva will have to provide for the 
maintenance and residence of her mother- 
in-law. The appeals are allowed. Suit 
No. 334 of 1918 is dismissed and Appeal 
No, 44 ofl '>21 is allowed with costs 
throughoul. Suit No. 180 of 1917 is 
decreed with costs throughout against 
defendant No. 1 who has been fighting 
the matter, 

Shahi J* • — I agree. I desire to add a 
word with reference to the question 
as to whether the adoption by Nilava, 
who was about 12 years and 6 months 
old at the date of the adoption, is 
valid or not. Without attempting to 
lay down any general rule as to whethei 
at that age a girl could ever make a 
valid adoption, it seems to me clear 
that in the absence of any clear evidence 
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I as 'to the special capacity of this girl to 
exercise an independent judgment at that 
age, I am not prepared to hold that she 
could exercise such judgment as is re- 
quired in the case of adoption. The 
evidence in the case as to her capacity is 
meagre and does not go beyond this that 
she was an intelligent girl. 1 am unable 
to agree with the conclusion reached by 
the lower Court that because an adoption 
by a girl at the age of 1 5 is upheld in one 
case an adoption by a girl at the age of 12 
may also be upheld, 1 agree with the 
ratio iecidmdi in Mur gap pa v. Kalawa (1). 

In the present case we have to decide 
the question in first appeal; and on the 
proved facts, I feel no difficulty in hold- 
ing that the adoption by Nilava cannot be 
upheld. 

A ppeals allowed. 

A^ R• 1922 Bombay 107. 

Macleod, C. J. and Shah, J. 

Appa Dhond Savant — Defeudant^Appel- 
lant 

V. 

Babaji Knshanji Ghogle — Respondent. 
Setond Appeal No. 535 of 19! 6, decided 
on 6th June, 1921 against the decision of 
Additional 1st Class Sub.J.,Ratnagir in A. 
No. 451 of 1914. 

Transfer of Property Act ( IV of 1882^ S. 41 
■— “BeQaini transctction — Sale aztinot be held to 
be partly benami and partly genuine. 

Benami transactions are generally eflfected in 
order to conceal some Traud, or in order to sup 
port some object of a discreditable nature. But, 
though the Courts have in past recognised that 
the ostensible owner in a benami transaction can 
be ordered to restore the property to its oiiginal 
owner, they would certainly not be willing to 
extend that doctrine and to hold that a transac- 
tion can be partly genuine and partly unreal, 
unless there are very strong reasons for obliging 
the Court to some such a conclusion. 

[P. 107, C. 2.J 

Coyaji'N\\)^D. G. Dalvi—lot Appellant. 
A. G. Desai—lot Respondent. 

Macleod. C- J. These are t wo com- 
panion appeals in Original Suits Nos. 
302 and 325 of 1913 filed in the Court 
of the Subordinate Judge of Mai van. 
The claims were rejected in the trial, but 
were decreed by the lower appellate 
Court. The property in suit belonged in 
1857 to two brothers, Dhondu and Vithal 
Savant. I'hey conveyed the property by 
a deed, dated the 9th February 1857, 
together with two other Thikans to their 


sister’s husband, Raghoji Ghogle, for 
Rs. 225. The defendants, who resist the 
claims of the plaintiffs as the descendants 
of Raghoji are the widow and children of 
Dhond Savant. They alleged that, with 
regard to the Thikan in suit, which was 
called Thikan Modapa, the transaction 
with the Ghogles was benami, and they 
rely on certain transactions with that 
Thikan after 1^57 to show that 
it was intended, when all the three Thi- 
kans were conveyed, that Raghoji should 
hold the Modapa Thikan benami for the 
vendors. 

The contention, therefore, is that the 
Court, upon considering the evidence, can 
split up the contents of a document relat- 
ing to a transaction regarding immoveable 
property in order to hold that part of it 
was genuine, while the other part was 
benami. Considering the time that has 
elapsed since these lands were conveyed 
to Raghoji, it seems in any circumstances 
a difficult task for the vendor’s descend- 
ants to prove thitthat transaction was 
either wholly or partially benami. 

But a question arises a| the threshold 
whether a Court can entertain a conten- 
tion of this description, which certainly 
would be, in my opinion, an extension of 
the law with regard to benami transac- 
tions. 

Benzmi transactions, it may safely be 
assumed, are generally effected in order tc 
conceal some fraud, or in order to support 
some object of a discreditable nature* 
But though the Courts have in the pasi 
recognised that the ostensible owner in a 
benami transaction can be ordered to 
restore the property to its original owner, 

I for my part would certainly not be 
willing to extend that doctrine and to 
hold that a transaction can be partly 
genuine and partly unreal, unless there 
are very strong reasons for obliging the 
Court to come to such a conclusion. 

I should say, therefore, that in this case 
we should not allow the defendants to set 
up this particular contention that the 
transaction of vj dis benami so far as 

the Modapa Thikan was concerned. 

Undoubtedly the facts proved support 
the contention that there was some 
secret arrangement between these two 
families which were so closely connected. 
But I do not think that there is any- 
thing on the record to satisfy me beyond 
all doubt there was an understand- 
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ing between the parties in 1857 which can 
be at the present day reduced into words. 

The question, therefore, resolves itself 
into a matter of adverse possession. If 
the defendants could prove that they had 
been in possession of Modapa Thikan for 
more than twelve years before this suit 
was filed, then the plaintiffs, in spite of 
their title, would be barred from bringing 
their suit for possession. 

The learned appellate J udge remarks 
that the question of possession is rendered 
somewhat complicated by the fact that 
different plots of the Thikan have been 
dealt with by different persons, and he 
had found that the plaintiffs* family 
mortgaged certain portions of the Thikan, 
although Kashi, w'ho was the widow of 
Appa Savant, the cousin of Dhond and 
Vithal Savant, appears to have mortgaged 
a small corner of the Thikan in 1900 for 
Rs. 10. The mortgage evidenced by 
Exhibit 44, which was dated 7th Febru- 
ary, 1855, executed by Dhond and Vithal 
Savant in favour of Raghoji, has been 
paid off, and I do not think that that 
mortgage requires any further considera- 
tion. 

We have then the finding of the Judge 
from the evidence of the plaintiffs and 
their witnesses that the Ghogles had been 
in possession of the land in suit through 
their mortgagees or the persons who were 
managing the lands on their behalf, that 
there had been no adverse possession on 
Ihepart of the Savants; and that the 
Ghogles were in possession within twelve 
years prior to the suit. In the face of 
those findings, which are findings of fact 
supported by the evidence, it would be 
difficult for us to come to a conclusion 
that the defendants had been in adverse 
possession of the suit property for more 
than twelve years before suit. 

There is this further consideration that 
as the family was closely related, the 
mortgage by Kashi might have been for 
one family or the other, and the learned 
Judge said that Dhaku, the daughter of 
Appa Savant, the cousin of Dhond 
Savant, managed the property. She was 
assisted by her mother Kashi. Their 
possession was on behalf of Bala and his 
sons. It will be seen from the pedigree 
at page 2 of the print that Ramchandra, 
father of the plaintiff in Suit No. 325, 
married Dhaku, the daughter of Kashi. 

Therefore, we cannot attach such im* 
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portance to the mortgage of Kashi as 
might have been attached to it if the 
families had not been related. Consider- 
-ing the lapse of time since the properties 
were conveyed to the Ghogle family, and 
the uncertain nature of the evidence with 
regard to the dealings in respect of thes3 
properties^ and the finding of the Judge 
that the Ghogle family , had been in 
possession within twelve years' of the suit 
properties, it is impossible, in my opinion, 
to come to a conclusion that the decrees 
of the lower appellate Court are wrong. 

Therefore, Second Appeal No. 535 of 
1916 must be dismissed with costs and 
Second Appeal No. 470 of 1916 dis- 
missed. 

Shah, J : -I agre?. 

Appeals dismissed. 

A. L R. 1922 Bombay 108- 

Pratt and Fawcett, JJ. 

Maruti Jyoti Shinde — Accused- Appel- 
lant 

V. 

E mpefor — Respond en t . 

Criminal Appall No. 151 of 1921, deci- 
ded on 7th June, 1921, from an order of 
Asst. S. J., Satara. 

(aj Criminal P. C. (Act V, of J$9S), S. 288-^ 
Statement as witness before committing magis* 
trate — Retraction before Sessions Judge-^Pre^ 
vious statement can he used as substantive 
evidence. 

In a trial before the Sessions Court two boys 
gave an entirely different version from what they 
gave before the Police in course of investigation 
and also before the committing magistrate as 
witnesses. 

fields under Section 288 of Criminal Procedure 
Court the statement made before the committing 
magistrate can be used if necessary as substan- 
tive evidence of the facts deposed to, 

[P. 109, C. 2.] 

(b^ Evidence Act, S, 155 — Depositions before 
committing magistrate can be used to contra* 
diet evidence in Sessions Court, 

Where in the Sessions Court witnesses retrict- 
ed the statements made before the committing 
magistrate. 

Held under Section 155, Evidence Act the 
statements made to the police and to the committ* 
ing magistrate are relevant to contradict their 
evidence before the Sessions Court given in place 
of their retracted statements. [P. 109, C. 2.] 

K, N, Koyaji — for Accused, 

S. S, Patkar>^{ot the Crown. 

Judgment The two accused have 
been convicted of the offence under 
Section 436, Indian Penal Code, in that 
they destroyed by fire on the night of 
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14th *May, 1920 the cattle-shed of the 
complainant in the village of Chikli. 

It is admitted that the cattle-shed was 
burnt down that night. The next day 
the complainant's brother Dadu made a 
statement to the effect that the fire was 
accidental and Panchnama was recorded 
to that effect. The Panch and the Patil 
'state that Dadu said that the two accused 
had burnt do^n the shed and that he was 
afraid to complain against them as they 
were the leaders of a gang who were the 
terrt>r of the village. 

The Story given by the complainant 
and his brother Dadu is that these two 
accused endeavoured to extort from them 
a sale-deed of a field and on his refusal 
threatened that very nighc to burn down 
his cattle-shed. Shortly after that, the 
complainant was informed by the two 
Mahar boys, Joti and Shankar, that the 
cattle-shed had been burnt down in their 
presence by the two accused. 

Now there is no doubt that the fire 
was not accidental. This is proved by 
the items of circumstantial evidence to 
which the Sessions Judge has referred. 
Firstly, the complainant and his brother 
did not invoke the assistance of any of 
the viHagers to put out the fire. Secondly 
the fact that none of the cattle in the 
shed were injured corroborates the story 
of the two boys Joti and Shankar, that 
the two accused had come to them in the 
cattle-shed and set fire to it after directing 
them to untie the bullocks tethered there. 
Thirdly, the fact that the explanation of 
the fire given in the Panchnama cannot 
be true for there was no hemp on the 
upper floor of the cattle-shed. 

Again there is no doubt that a state 
of terrorism existed in the village. The 
complainant and his brother left the 
village two days after the fire and did 
not return till sent for by the police 
some months later. Also an armed 
police post was stationed in the village 
to deal with this gang. These facts 
make it very probable that the explana- 
tion given of the statement of Dadu 
and the Panchnama of the 15th May are 
true. 

Then there is the evidence of Narayan 
Dadu and Vithu, that accused attempted 
to extort the sale- deed from Narayan, 
and on his refusal threatened to burn 
down his shed. And there is the direct 
evidence of the two Mahar boys, Joti and 
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Shankar, that it ‘was the accused who set 
fire to the cattle-shed. 

The statements made by Joti and 
Shankar are substantive evidence in the 
case. The Sessions Judge is wrong when 
he considers their previous statements 
made to the Police and the Committing 
Magistrate are relevant only to contradict 
or negative their statements made in the 
Court of Session. That is the effect of 
Section 155 of the Indian Evidence Act ; 
but Section 288, Criminal Procedure 
Code, goes further and makes such state- 
ments ** evidence in the case ” #. e. 
substantive evidence of the facts therein 
deposed to. We agree on this point in the 
interpretation put upon the section in the 
cases of Emperor v. Dwarka Kurmi (1) and 
Queen Empress v. Dorasami Ayyar (2j. In 
the latter case the judges said : — 

** There can be no doubt the provision 
was intended to enable the Court to read 
the previous evidence as substantive 
evidence in the case at the trial where 
for the purposes of justice the adoption 
of such a course is found necessary by the 
Judge.’* 

Before such evidence is substituted 
under Section 28^, Criminal Procedure 
Code, it is necessary, as pointed out in 
Queen Empress v. Jaduh Das (3) that there 
should be some reason why it should be 
preferred. That is a matter of prudence 
and not of law. Considering the state of 
terrorism which existed in the village and 
the probabilities of the case we feel sure, 
that the statements of these two witnesses 
in the Magistrate’s Court was the truth. 

We accordingly confirm the conviction 
and sentence and dismiss the appeals. 

and sentence confirmed. 

(1) (1906) 2^“*Ail7*6^= 

3 A.L.J. 852. 

(2) (1901) 24 Mid. 414=2 Weir 377. 

(3) (1899) 27 Cal. 295=4 C.W.N. 129. 
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Macleod, C. J. and Shah, J. 

Atma Ram Bahaji Chow gale — Defendant- 
Appellant 

V. 

Narayan Arjun Dere — Plaintiff-Oppo- 
nent. 

Civil E. A. No, 17 of 1921, decided on 
26th June, 1921, against the decree 
passed by Small Cause Court, Bombay in 
Suit No. 404 of 1920. 

Civil Procedure Code (Act V of 1908) 
O, R. 8-^Caste— Management vested in 
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Managing Commitiee-~“Presideni though autho* 
vised by resolution to file ejectment suits in 
his own name — Cannot do so esccept under 

0. U R- 8— ‘Bombay Rent Act—Turning out 
tenant for putting in their own men as tenants 
is not a bona fide requirement. 

Where the president of a caste authorised under 
a resolution passed by the Managing Committee 
of the caste elected by the community under caste 
rules for the management of caste properties to 
file suits in ejectment in his own name, filed suits 
with the object to eject the existing tenants ap- 
parently for the purpose of letting out the pre- 
mises to the members of the community. 

Held, thero being numerous members of the 
community, having the same interest in the suit, 
notice of the institution of the suit to all such 
persons as well as the permission of the Court is 
necessary for filing the suit as provided in Order 

1, Rules of the Civil Procedure Code. It can- 
not be said that the community, assuming the 
property belongs to them, required the premises 
in suit for their own purposes reasonably and 
bona fide, when the intention was to turn out the 
existing tenant and put in one of the community. 

[p. no. Cs 1, 2.] 

K. N. Koyajee with R. B. Paymaster — 
for Applicant, 

B,J, Desai with J, G. Rele and S. A, 
Shete-^-lox Respondent. 

Macleodi C J- The plaintiflF took 
proceedings under Chapter VII of the 
Presidency Small Cause Courts Act to 
eject the defendant from the premises in 
his occupation as a tenant. The plaintiff 
is the President of the Twashta Kasar 
Community, and the property of which 
jthe defendant was a tenant formed part of 
the endowment of a temple of the com- 
munity called Shri Mahakali Saunsihan, 
It was contended that the plaintiff was 
entitled to sue alone because the Board 
of Management had authorised the Presi- 
dent to give notice and file ejectment 
suits on behalf of the community. That 
would not entitle the plaintiff to sue in 
his own name. 

There being numerous members of the 
^community having the same interest in 
[the suit, notice of the institution of the 
jsuit to all such persons as well as the 
permission of the Court was necessary 
for filing the suit as provided in Order 1, 
Rule 8, of the Civil Procedure Code. In 
Our opinion the notice given by the plain- 
tiff was defective. 

But we notice there is a further objec- 
tion to the decree for possession which 
was given to the plaintiff. The learned 
Judge said : 


ld22 

** The coppersmith shops near Pyihonl 
are the Saunsthan property. That is the 
centre of business in that particular trade. 
The Managing Committee have now re- 
solved to give these shops to members of 
their community in preference to out- 
siders. And in these hard times- 1 do not 
see why members of any particular com- 
munity may not ask for full participation 
in the communal estate. The case is, 
however, slightly complicated by the fact 
that the applicant is himself a member of 
the Managing Committee and has vo’ted 
in his favour. But this again is a'sign of 
backwardness in education rather than 
dom fides in the Board of Management.’* 

But the fact remains that it cannot be 
said that the community, assuming the 
property belongs to them, required the 
premises in suit for their own purposes 
reasonably and hona fide^ when the inten- 
tion was to turn out the existing tenant 
and put in one of the community, and the 
decision of the learned Judge cannot 
possibly be supported. 

The Rule, therefore, will be made ahso- 
lute and the suit will be dismissed with 
costs throughout. 

Rule made ahsedute. 
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Fawcett, J. 

Ganeshi Ehnath Kaulgi and another — 
Plaintiffs- Appellants 

V. 

Bhausaheb Bhawanrao Deshmukh — 
Defendant- Respondent. 

F. A. No. 167 of 1921, decided on 2nd 
August, 1921, from an order of 1st Class 
Sub- Judge, Sholapur. 

Bombay Hereditary Offices Act ([H of 1874), 
S. 5 — Mortgage by Vatandar void against heir 
of Vatandar— Decree or other arrangement 
thereon is also void against them. 

After the death of the Va^a^niar- mortgagor, 
the decree-holder applied against the mortgagor’s 
heirs to recover the full amount of the decree by 
attachment and sale of the property in the hands 
of the heirs of the mortgagor. The decree on 
the mortgagee against the Vafaw^iar-mortgagor 
provided that the mortgage-debt was to be 
satisfied by payment of an annual sum out 
of the profits of the mortgage lands ; 
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xnd in the case of deficit, the mortgagor was per- 
sonally liable to make good the deficiency. 

Held : any decree or any arrangement based on 
the mortgagee's rights under a mortgage, is also 
void against the heirs of the Vatandar^ it the mort> 
gage is in its inception void against the heirs of 
the Vatandar. [P. Ill, C. 1.] 

£). A, Tuljapurkar — for Appellants. 

Fawcett) J* : — The Subordinate Judge 
has held that the'application in effect asks 
him to vary^the prescribed mode of satis- 
faction under the decree on the award and 
that as an executing Court he cannot do 
so.. It seems to me that he is justified in 
thatvi^w; for the award decree clearly 
contemplates satisfaction by payment of 
an annual sum out of the profits of 
certain mortgaged lands, whereas the 
Court is now asked to recover the full 
amount due by attachment and sale of 
other property in the hands of the mort- 
gagor or his legal representatives. 

The appellant's pTader relies on the 
provision in the decree that, if the pay- 
ment should fall short of Rs. 125 in any 
particular year, then the mortgagor should 
make good the amount from his other 
private resources. It is open to question 
whether that particular provision is a 
valid one, in view of the decisions in 
Hafgovindas v. Mohanbai (1) and Datnodat 
V. Vyanhu (2) to the effect that no money- 
decree against a mortgagor can come into 
existence until the stage provided for by 
Section 90 of the Transfer of Property 
Act (now Order XXXIV, Rule 6, Civil 
Procedure Code) has been reached. That 
stage has certainly not been reached in 
the present case. 

But even assuming that this particular 
provision could be authority for the 
application now under consideration, it 
seems to me that this will not avail the 
applicant. The real objection to the 
Darkhast is the fact that under the ruling 
in Padapa v. Swamirao (3), the mortgage 
was in its inception void against the heir 
of the Vatandar, That being so, any 
arrangement, or even any decree, based 
on the mortgagee's rights under such 
mortgage must also be void against the 
heir of the Vatandar, Such an arrange- 
ment or decree cannot be put on any 
higher footing than the transaction of 
mortgage on which it is based. No doubt 
jt is possible that the applicant may have 

(1) (1900^ 2 Bom L. R 225. 

(2) (X906) 31 Bom. 2H=9Bom. L. R, 199. 

(3) (1900 ) 24 Bom. 556*27 I, C. 86*7 Sar. 

7iO(Pg.). 


certain rights to recover what the oppo- 
nent's father has failed to pay under the 
decree, e,g,^ in consequence of the liability 
of a Hindu son to pay the debts of his 
father. 

Buf that is an entirely distinct cause of 
action, and the Subordinate Judge has 
rightly held that any such claim can only 
be made in a properly framed suit. It is 
obviously not a case that can be dealt 
with under Section 47, Civil Procedure 
Code, for the claim will not be one relat- 
ing to the execution, discharge or satis- 
faction, of the decree but will arise from 
a right different from applicant’s rights 
under the decree. 

The appeal is, therefore, summarily 
dismissed. 

Appeal dismissed* 
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Macleod, C. J. and Shah, J. 

Ahaji Ragho Mhalas — PlaintiS- 
Appellant. 

V. 

Municipality of Defendant- 

Respondent. 

S. A, No. 756 of 1920, decided on 27th 
July, 1921, from a decision of Asst. 
J., Khandesh in A. No. 92 of 1919. 

Bombay District Municipal Act (III of 1901), 
S. 122 —Obstruction in a puhlie street^ •Muniai' 
pality cannot — Removal of, after 30 years — 
Limitation Act, Art* 146- A, 

The plaintiff who encroached upon a portion of 
a public street by building upon it, was called 
upon by the defendant Municipality to remove 
the obstruction, after 30 years under Section 122 
of the Bombay District Municipal Act. In the 
suit by the plaintiff to restrain the Muoicipality 
from removing the obstruction, 

Held . that the defendant Municipality could 
take no action under Section 122 of the Act after 
30 years to remove the encroachment, it having 
been barred from filing a suit for the possession 
of the site encroached upon, the site was no longer 
a part of the public street but belonged to the 
plaintiff Tayaballi v. Dohad Municipality (22 
Bom. L. R. 551 followed. [P. 112, C. 1.] 

Pendse with H, G, Kulkarni-^ for 

Appellant. 

P. V, Kane — for Respondent. 

Macleod* C* J- ' — The plaintiff sued 
for an injunction against the Municipality 
of Jalgaod not to remove the eastern 
two rows of steps leading to his house 
The suit was dismissed in the trial Court, 
and an appeal against that decision wa§ 
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dismissed on the 30th July, 1920. Since 
the appeal was dismissed the decision 
of this Court in Tayahalli v. Dohad Muni- 
dpdlity (1) was reported. This case 
is on all fours with that case, and 
therefore, we must follow that decision 
unless we refer the matter to a Full 
Bench. 

It was argued that that decision was 
in conflict with a prior decision of this 
Court in Dakove Town Municipality v. 
Travedi Anupram (2). But Mr. Justice 
Heaton was a party to both the 
decisions, and when the latter case was 
decided the prior case was before us, 
and I do not think that Mr. Justice 
Heaton could have concurred in my deci- 
sion in ihQ Dohad Municipality case (1), 
unless he was satisfied that the two cases 
could be differentiated. 

However, there is no doubt that the 
facts of this case are very similar to the 
facts in the latter case, and we are bound 
by that decision. The basis of that deci- 
sion is that after thirty years’ adverse 
possession, an owner of a house who has 
encroached on the public street obtains a 
good title, therefore Section 122 which 
deals with encroachments on streets no 
longer applies. 

It is argued to the contrary on the 
merits of the case, that Section 122 of the 
Bonibay District Municipal Act gives the 
Municipality power to remove an en- 
croachment which has been set up in any 
place after it has become a Municipal 
district, and to fine a person who has so 
encroached, and also to remove the en- 
croachment, and that that power conti- 
nues, however long the party who has 
encroached has been in possession of the 
site of the encroachment. That of course 
is a perfectly legitimate argument. It 
does not follow that the opposite argu- 
ment is wrong, that, as the Municipality 
is barred from filing a suit for the 
possession of the site encroached 
upon after thirty years, the site 
after that period no longer forms part 
of the street, but belongs to the party 
who has been in adverse possession. The 
appeal, therefore, must be allowed and 
the plaintiff must be granted the injunc- 
tion which he has asked for and the 


(1) (1920) 22 Bom. L. R. 951a58 I.C. 426. 

(2) (1913) 38 Bom. 15«21 I, C. 313*15 Bom. 
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refund of Rs. 2 paid under protest with 
costs throughout. 

Shah» J* J — I agree that this case is not 
distinguishable from the case of Tayahalli 
V. Dohad Municipality (1), and that on 
the authority of that case the plaintiff 
is entitled to a decree, which he prays 
for. I desire to add, however, that 
apart from that decision, I feel some* 
difficulty in holding that the** powers con* 
ferred upon the Municipality under 
Section 122 for the removal of encroach- 
ments upon public streets are subject to 
the rule of limitation to be deduced from 
the combined operation of Section 29 and 
Article 146-A of the Indian Limitation 
Act, as regards the acquisition of title 
by adverse possession. 

It seems to me that there is a good deal 
to be said in favour of the view that 
under Section 54 of the District Municipal 
Act, it is obligatory on the Municipality 
to see that encroachments on public 
streets are removed and that the neces- 
sary powers are conferred upon the Muni- 
cipality under Section 122 without any 
limitation in the interests of the public. 
At the same time it is clear that there is 
no express provision for a case of this 
kind where for thirty years the Munici- 
pality has taken no action, and the party 
encroaching on the public street claims 
to have acquired a title under the Indian 
Limitation Act by continuing the en- 
croachment for a period exceeding thirty 
years. 

In this conflict of considerations I am 
not prepared to dissent from the view 
taken in TayahalWs caw (1). The ques- 
tion no doubt is one of practical impor- 
tance. To my mind there is an apparent 
conflict between the decision in Tayaballi's 
case (1) and the ratio decidendi in Dakore 
Town Municipahty v. Travedi Auupram 
(2). But Mr. Justice Heaton who was «a 
party to both the decisions, agreed in the 
later case that the earlier decision was 
distinguishable. 

Under the circumstances I think that 
the decision in Tayahalli* s case (I), should 
be followed. If that view is not in con- 
sonance with the true intention of the 
Legislature on this point, the Bombay 
District Municipal Act can be amended 
by the Legislature so as to give effect to 
its real intention. 


Appeal allowed. 
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Macleod, C, J.and Shah, J, 

Uttaram Plaintiff- Applicant 

V. 

ThakUr Das Payskottamdas — Defendant- 

Opponent. 

C. E. A. No. 35 of 1921, decided on 1st 
July, 1921, against the decision of 1st 
Class Sub- Judge, Surat. 

Plaint '-Plaintiff' s servant signs and 
presentB it — Vakilpatra also signed by servant 
— Proof of authority wanting — Plaint is not 
properly presented — Civil P. C,, S, 26. 

Where the plaint was signed and presented by 
a servant of the plaintiff, while the Vakilpatra 
was also signed by the servant. 

Held : the plaint was not duly presented and 
not duly signed as the plaintiff made no effort to 
prove that his servant was his recognised agent 
trading on his behalf while he was away from the 
jurisdiction. 

G. N, Thakor — for Applicant. 

M, B, Dave — for Opponent. 

Macleod) C* J* : — The plaintiff sued to 
recover the balance due in Samvat 1973 
from the defendant and the price of goods 
supplied in Samvat 1973 and 1974, and for 
a further amount of Rs. 35 odd. The 
plaint was first presented on the 23rd 
October, 1920, signed by Vithaldas, a ser- 
vant of the plaintiff, while the Vakilpatra 
of the Vakil was also signed by Vithal- 
das. When these facts came to the notice 
of the Judge on the 3rd December, 1920, 
he found that the plaint was not properly 
signed and not properly presented by the 
plaintiff, and that the pleader presenting 
the plaint was not duly authorised, and 
therefore, dismissed the suit with costs. 
We think he was right in holding that 
the plaint was not duly presented and 
not duly signed, as the plaintiff made no 
effort to prove that Vithaldas was his 
recognised agent trading on his behalf 
while he was away from the jurisdiction. 
But we think that if the plaintiff had 
applied to be allowed to sign the plaint 
and present it on that day, he should 
have been allowed to do so. Then of 
course the question of limitation would 
arise. We have nothing to do at present 
with that. So that to that extent the rule 
will be made absolute, the decree dismis- 
sing the suit will be set aside and the 
plaintiff will have an opportunity of hav- 
ing his suit considered as if it was filed on 
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the 3rd December, 1920. The plaintiff 
must pay the costs up to date. 

Rule fnade absolute. 

A- 1. R. 1922 Bombay 113 (2)* 

Macleod, C. J. and Shah, J. 

Isooh Decree- Holder 

V. 

Haidar Saiba — Opponent. 

Civil Reference No. 4 of 1921, decided 
on 16th June, 1921, made by the SubJ., 
Honavar. 

Bombay Pleaders Aot^ {Act XVH of 1920)^ 
S. 1 0— Execution proceedings — Vakil appearing 
in suit — No separate vakalatnama is neces' 
sary. 

Applications for execution of decrees are noth* 
ing but continued proceedings in suit and there- 
fore under Section 10 (1) of the Act no separate 
vakalatnama is required. [P. 114, C. 1.] 

V. R. Sirur — To support reference. 

G. P. Murdeshwar— To oppo^Q refer, 
ence. 

Reference ‘ — The application for exe- 
cution in this Darkhast has been present- 
ed by a pleader without Vakalatnama from 
the applicant. Up to this time no fresh 
Vakalatnama was required in the case of 
such applications if one had been filed in 
the suits out of which these applications 
arose. The practice was based on rule 
2 (g) on page 187 of the Manual of High 
Court Circulars. This rule referred to 
Section 52, Regulation II of 1327 which 
contemplated that a pleader engaged in 
the suit was retained until the decree was^ 
satisfied. Though Section 52 of the 
Regulation was repealed by Section 42 of 
Act XVIII of lb79, this fact does not 
appear to have been noticed at the time 
of the making of Rule 2 (g) of the Manual. 
According to this rule no fresh fee was 
allowed to a pleader in the course of 
execution proceedings. The new Act 
relating to pleaders (No. XVII of 1920) 
allows separate fees in the applications 
for execution. Section 10 (3) specifically 
mentions cases in which no fresh Vaka- 
latnama is necessary. Unless applications 
for execution are proceedings in suit a 
fresh Vakalatnama would be necessary 
in these cases. The explanation to Section 
647 of Act XIV of 1882 laid down that 
applications for execution were proceed- 
ings in suits. The explanation does not find 
a place in the new Civil Procedure Code. 
It was thought unnecessary. Even in 
the old Code it was needed only for regu- 
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lating the procedure in certain proceed- 
ings. I think a fresh Vakalatnama is 
necessary in the present case. 

But I am not certain that I am quite 
correct in this view. The question is of 
daily occurrence and it is greatly to the 
public convenience that it should be 
authoritatively settled. 

“Whether applications for execution of 
decrees are proceedings in suits and do 
not require separate Vakalatnamas under 
Section 10 (1) of Act XVII of 1920.** 

Judgment ‘—This is a reference by 
the Subordinate Judge of Honavar ask- 
ing this Court to decide the point whe- 
ther applications for execution of decrees 
are proceedings in suits and do not require 
separate Vakalatnamas under Section 10 
(1) of Act XVII of 1920. We think the 
question should be answered in the affir- 
mative. We see nothing in the Bombay 
Act XVII of 1920 which would change 
the ordinary practice with regard to 
Vakalatnamas. 

There is no necessity why an ad- 
ditional tax should be imposed upon 
litigants, and clearly the original Vakalat- 
nama in the suit continues in force for 
the purpose of execution proceedings, 
although under the Act the Vakil is now 
entitled to a separate fee on account of 
those proceedings. 

Answer accordingly. 
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Shah and Crump, JJ. 

Ganesh Balakrishna Bhide-- Defendant- 
Applicant 

V. 

Vithal Trimbak Bhidc and Op- 

ponents. 

Civil Application No. 582 of 1920, decid- 
ed on 11th March, J921. 

Review — Extracts from rccords-of -rights not 
produced in the First Court— Plea abandoned 
in appeal — Non-production is no ground for 
review— Bombay Land Revenue Code, S. 135 H, 
sub-S. 2. 

Where a certified copy of an extract from the 
record'of-rights relevant to the case was not pro- 
duced at the trial as required under Section 135-fi 
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of Bombay Land Revenue Code and the point 
was abandoned in appeal. 

Held the defect should be cured by allowing the 
piamtitf to put in the certified copies of the ex- 
tract from the record-of rights and that the pre- 
vious non*productioa is no sufficient ground for 
reviewing the decision. The High Court has the 
power, as the Original Court has, to allow a rea- 
sonable time for the production of the extracts if 
it has not been produced and what is or is not is 
reasonable time is a matter entirely within the 
discretion of the High Court. Though the conse- 
quence of the omission on the part of the plaintiff 
to put in the necessary certified copy is as Igiid 
down in sub Section 2 of Section lifi-H, it cannot 
be said that the consequence must necessCarily be 
given effect to at any stage of the litigation. 

[P. 115, C. 1.] 

A. G. Sathe — for Applicant. 

P,B, Shingne — for Opponent No. 1. 

Shah) J- : — This is an application fora 
review of our judgment delivered on the 
9th January, 1920 in First Appeal No. 57 
of 1918, The application is based on the 
ground that a certified copy of the rele- 
vant extract from the Record-of- Rights 
was not produced with the plaint in the 
case as required by Section 135-H of the 
Bombay Land Revenue Code, that there- 
fore the plaint should have been rejected, 
and that all the subsequent proceedings 
taken in the absence of such certified 
copy must be treated as having been taken 
without jurisdiction. It may be men- 
tioned that in the trial Courts apparently 
this omission was not noted until the 
arguments weie heard. At that stage, 
time was allowed to the plaintiff to put in 
the necessary certified copy. 

It is not clear as to what happened 
after that ; but for one reason or another 
no copy was put in, and the trial Court 
proceeded to decide the case. In the 
memorandum of appeal here no point 
with reference to the omission to file the 
certified copy was taken ; but at the hear- 
ing of the appeals in the course of the 
arguments it was mentioned, but ultima- 
tely abandoned. 'I hough there is no re- 
cord of it, apparently it was dropped as 
certain facts with regard to the produc- 
tion of the revenue records before 
the trial Court were pointed out by 
the pleader for the plaintiff. We did 
not refer to this point in the judg- 
ment probably because it was gtbstndpned, 
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Whatever the reason for the point not 
having been pressed at the hearing of the 
appeal may be, and whether in fact it was 
abandoned or not, what we have now to 
consider is whether the review based on 
this ground should be allowed. 

After a careful consideration of the 
provisions of Section 135-H of the Bom* 
bay Land Revenue Code and the history 
of the litigation, ‘I am clearly of opinion 
that is not necessary in the interests of 
justice to grant this application, and that 
there is really no sufficient reason for 
reviewing our decision. Whatever the 
merits of the point may be, it could have 
3een and should have been taken at the 
rial. It was not eflfectively taken at the 
:rial or at the hearing of the appeal. 
Though I fully recognise that the conse- 
|uence of the omission on the part of the 
plaintiff to put in the necessary certified 
:opy is as laid down in sub- Section (2) of 
Section 135- H, I do not think that the 
:onsequence must necessarily be given 
effect to at any stage of the litigation. 
Having regard to the stage of the litiga- 
tion which is now reached, I do no^ think 
that it is obligatory upon this Court to 
allow a review of the decree on the ground 
of no»-compliance with the provisions of 
Section 135-H. 

Even assuming that it is necessary to 
see that the omission is made good, when 
our attention is drawn to it, we can allow 
Mr. Shingne to cure the defect by letting 
him put in a certified copy of the extract. 
Mr, Shingne is ready to do so ; and as 
the pioduction of the certified copy is 
insisted upon by defendant No. 2, we 
allow the plaintiff" to do so. I quite admit 
that if the omission is brought to the 
notice of the Court at the proper time, the 
plaint ought to be rejected unless the 
Court sees reason to give the plaintiff 
time to produce it. But 1 am unable to 
accept the contention now urged on be- 
half of the applicant that because this 
copy was not put in at the proper time, 
the necessary consequence of it must be 
that the plaint should be rejected and that 
the litigation should start afresh. That 
is a contention, which unless it is ex- 
pressly or by necessary implication de- 
manded by the provisions of the section, 
I am wholly unwilling to allow. The 
whole object of this section is to see that 
the trial shall not proceed in the absence 
of the necessary extract from the Recot d- 
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of- Rights, so that the Courts may be in a 
position to know what the entry in the 
Record-of.Rights is and to sea how far its 
correctness can be successfully impugned 
by the party concerned. But there is no 
reason to hold that the proceedings taken 
in the absence of this extract are null and 
void. The very fact that the omission 
was not minded by any party shows that 
in the circumstances of the case, the 
omission was more formal than substan- 
tial. Whatever the true view about the 
consequence of the non-compliance with 
the requirements of Section 135-H, sub- 
Section (1) may be, it is clear on the facts 
of this case, that there is no substance or 
merit whatever in the application, and 
that it is merely an attempt based on a 
technical ground to get rid of the result 
of the litigation, which has practically 
ended against the present applicant. 

I would discharge the rule with costs. 

Two sets of costs are allowed. 

Crump* J- • — It is, I think, unfortunate 
that the present application for review is 
made by a pleader other than the pleader 
who argued the appeal ; for we are left in 
some doubt as to what took place when 
the appeal was heard. My own impression 
is that the absence of the extract from 
the Record-of Rights was brought to our 
notice at the hearing and that the point 
for some reason which is now obscure 
was not pressed before us, and it was for 
this reason that there was no reference to 
it in our judgment. However, that may 
be, the absence of the extract in question 
would, I think, have been a ground 
apparent on the face of the record suffici- 
ent to support the application for review, 
were it not for the fact that the extract in 
quest'on has now been produced. As I 
read Section 135-H, para. 2 of the Bombay 
Land Revenue Code, it appears to me 
that this Court has the power, which the 
original Court possessed, to allow a rea- 
sonable time for the production of the 
extract, if it has not been produced, and 
what is or is not a reasonable time is a 
matter entirely within our discretion. In 
the circumstances of the present case, 
having regard to the fact that the point 
has hitherto not been pressed, I am of 
opinion that the defect, if any, is cured by 
the production of the necessary extract at 
the present stage. For my own part, I 
am unable to distinguish the present case 
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from those cases where a certificate requir- 
ed by Section 4 of the Pensions Act 
(XXIirof 1871) has not been produced. 
The Legislature has laid down that no 
Civil Court shall entertain any suit, 
where such a certificate is necessary, 
without the production of that certificate. 
The language is not widely different from 
that used in the Bombay Land Revenue 
Code except that the Pensions Act is 
more general in its terms while the 
Bombay Land Revenue Code prescribes 
the result of the non-production of the 
certificate. 

As regards the Pensions Act it has 
been held by this Court in Antuji v, 
Vinayak (1) that time may be given for 
the production of the requisite certificate 
even in Second Appeal. I see no reason 
why the same interpretation should not 
be placed upon the language used in 
Section 135-H, para. 2 of the Bombay 
Land Revenue Code. To allow timeis 
not inconsistent with the object of the 
Legislature in enacting this section, that 
is to say, the maintenance of the Record 
of- Right and its correction, where any 
correction becomes necessary by virtue 
of the decree of the Court. 

Therefore in my opinion, the technical 
objection fails and the application should 
be dismissed with costs. Two separate 
sets of costs. 

Rule discharp^ed. 

■" (iriTOHri? Born. L.R’T53='27 'rcr927. 
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Macleod, C. J. and Shah, J. 

Vali Asmal — Applicant 

v. 

A, U, Malji — Opponent. 

C. E. A. No. 308 of 1920, decided on 
6th June, 1921, against an order 
passed by Joint Second Class Sub-J., 
Broach in Civil Suit No. 240 of 1920. 

Civil Procedure Code {Act V of 1908), O. XV 1, 
R, 2 — Pleader, summoned us witness — Subsist- 
ence allowance — Special fees cannot be allow- 
ed — Bombay High Court Civil Circulars, 1912, 
Cl, 55. 

A pleader was merely called to give evidence as 
to what had occurred in a previous suit in 
which he was engaged as a pleader. 

Held, that no special fees could be paid to 
ordinary witnesses, and if that has been the prac- 
tice in the District Courts then it must be said 
that there is no warrant for it in law. There is no 
such rul« either in the Civil Procedure Code or 
in the Civil Circulars applicable to this case ; 
audio the absence of any such rule, the order of 
the lower Court, which is bftsed apparently upon 
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the practice of that Court, cannot be supported. 

[P. 117, C. 1.] 

K. N, Koyajee — for Applicant. 

G. N. Thakor — for Opponent. 

Macleod) C* J* • — This is an applica-. 
tion under the Civil Extraordinary Juris- 
diction of this Court. The petitioner 
was the defendant No. 1 in suit No. 240 
of 1919, on the file of the Court of the 

i oint Second Class Subordinate Judge at 
Iroach. He had summoned Rao Bahadur 
Malji, a pleader, to give evidence with 
regard to a certain purshis which had 
been put in another suit, and had paid 
the usual subsistence allowance of Re. 1. 
In the end there was no necessity for the 
Rao Bahadur to give evidence as the 
parties to the suit admitted the mistake 
in the purshis. On the day on which 
Rao Bahadur had been summoned to 
appear he was actually appearing as a 
pleader in another suit in the same Court 
building, and had not, therefore, incurred 
any extra travelling expenses in going 
to the Court to give evidence. However, 
when the case was finished the Rao 
Bahadur put in a bill for Rs. 30 and 
this was allowed by the Subordinate 
Judge as the Rao Bahadur was called to 
depose on facts which he cattie to 
know in his professional capacity as a 
pleader. 

Now the only jurisdiction, which the 
Court had, was to allow a certain pay- 
ment to the Rao Bahadur on account of 
his being called as a witness for subsist- 
ence and travelling allowance under 
Clause 55 of the Civil Circulars. That 
clause provides for the travelling and 
other expenses which ought to be paid in 
the case of various witnesses according 
to various rates. Sub-Clause (^) 
states that peculiar cases are to be dealt 
with according to their own merits, and 
at the discretion of the Court from which 
subsistence money or travelling allowance 
is demanded. It is, therefore, open to a 
witness to show to the Court that none 
of the rates allowed in sub-Clause (a), (6), 
[c) and {d) apply to his c^ise, but that there 
are peculiar circumstances which entitle 
him to demand subsistence money or 
travelling allowance at a higher rate. 
The learned Judge appeared to think 
that a special fee under sub-Clause 
(0 of Clause 55 of the Civil Cir- 
culars should be allowed, not because 
extra expenses had been incurred 
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by t*he witness, but because he was en- 
titled to something more on account of 
his status. That was a wrong view to take, 
because the law does not provide for any 
, special fee being paid to witnesses in the 
District Courts on account of their status 
It is different if a witness is called as an 
expert to give evidence in matters in 
which he is^ held to be an expert. This 
is not a case in which the Rao Bahadur 
was called to give evidence on a question 
of law as an expert. He was merely 
called to give evidence as to what had 
occurrfed in a previous suit in which he 
was engaged as a pleader. According to 
the statement made by the Rao Bahadur 
before the Subordinate Judge, it appears 
that other Courts had considered that 
such special fees could be paid to ordinary 
witnesses, and if that has been the prac- 
tice in the District Courts, then I can 
only say that there is no warrant for it in 
law. If professional gentlemen consider 
that provision should be made by the law 
to compensate them for the loss of time 
when they are called to give evidence in 
Courts, then they should agitate for an 
amendment of the law. But the Courts 
have no jurisdiction to set up a practice 
by which litigants are directed to make 
payments to witnesses which the law 
does not authorise. The order allowing 
Rs. 30 to the Rao Bahadur must, there- 
fore, be set aside. 

It has been argued on his behalf that 
although the applicant has succeeded, no 
order as to costs should be made on the 
ground, first, that the respondent was not 
a party to the proceeding ; secondly, that 
the demand made was only according to 
what he considered to be the recognised 
practice. But I could have understood 
the argument better if a preliminary 
point had been taken by the respondent 
that he was not a proper party to the rule, 
and that the Rule should have been taken 
out against the opposite party in the suit. 
Then the question of procedure would 
have been considered, and if the respond- 
ent is not a proper party, of course the 
Rule would have been discharged. But 
that is a preliminary point, and it was 
practically waived by the respondent 
when he entered upon his arguments of 
the Rule on the merits. 

As a matter of fact, according to the 
record, the bill of costs was sent in to the 
Praiirf hv Rao Bahadur and the deci- 
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sion of the Court, so far as I can see, 
was made between the Rao Bahadur, who 
was demanding the payment of the bill, 
and the present applicant. It is not the 
case of certain expenses of a witness 
being entered in a bill of costs to which 
an objection could be taken on a point 
of taxation. It is a demand made by a 
witness against the party who has issued 
the summons. I think, therefore, that the 
Rule was properly taken out against 
the respondent, and there was no reason 
why the ordinary law, that costs follow 
the event, should not be observed. If, as 
a matter of fact, the applicant has been 
wrongly ordered to pay this Rs. 30 then 
he is entitled to come to this Court for 
redress, and it would certainly be very 
unjust if in getting that order set aside it 
should cost him the same amount as the 
amount at stake on the application. In 
directing that the respondent should pay 
the costs of the Rule, we do not consider 
that any slur is involved on the Rao 
Bahadur since he seems to have consi- 
dered himself entitled to make the demand 
quite bona fide according to a wrong 
practice which was in vogue in the 
District Court. But equally was the 
applicant entitled to come to this Court 
and get a final decision on this question. 
The rule, therefore, must be made abso- 
lute with costs. 

Shah) J* •— I concur. The only question 
on this application is one of jurisdiction. 
That question is whether the Court had 
power to direct payment of Rs. 30 to the 
witness, who is the present opponent, and 
who was summoned in his professional 
capacity as a witness. It is clear that the 
case of a professional gentleman being 
summoned as witness is not covered by 
sub- Rule (2) of Rule 2 of Order XVI of 
the Civil Procedure Code The only basis 
of this order that is suggested by the 
Lower Court is Clause 55, sub-Clause (e) 
of the Civil Circulars of this Court. It 
is clear, however that Clause (e) has no 
application to the present case. Clause (b) 
specifically provides for the case of Vakils 
attending as witnesses ; and in the ab- 
sence of any indication of special circum- 
stances justifying a higher payment for 
travelling expenses or subsistence money, 
Clause (e) cannot afford any basis for the 
order which has been made in the present 
case. 

There may be some ground for the 
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argument that the time of the professional 
gentlemen would be taken up without a 
sufficient check upon the litigants if they 
could be summoned as witnesses without 
the summoning parties having to pay 
adequately for their attendance. But that 
is a matter for the Legislature or the 
Rule Committee under the Civil Procedure 
Code to consider. At present all that we 
are concerned with is whether there is 
any provision which can justify the order 
made by the Lower Court ; and I am 
unable to find any such provision either 
in the Code or in the Civil Circulars. 

Any argument based on the practice on 
the Original Side of this Court cannot 
avail the present opponent, as that prac- 
tice is based upon an express rule of the 
High Court on the Original Side. There 
is no such rule either in the Civil Proce- 
dure Code or in the Civil Circulars appli- 
cable to this case ; and in the absence 
of any such rule, the order of the Lower 
Court which is based apparently upon 
the practice of that Court cannot be 
supported. The order of the Lower Court 
must, therefore, be set aside on the 
ground that that Court had no jurisdic- 
tion to make it. 

As regards costs, it has been urged on 
behalf of the opponent that it would not 
be right to make him pay the costs of this 
application. But there is no sufficient 
reason for departing from the ordinary 
rule that the successful party must get 
the costs which he had necessarily to 
incur in order to get the order set aside. 
I do not see how such an order as to costs 
could be interpreted as involving any 
reflection on the opponent who appears 
to me to have acted with propriety and 
in good faith in these proceedings. 

Rule made absolute, 
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Macleod, C. J, and Shah, J. 

Gulappa Rudfappa — Plaintiff- Appellant 

V. 

Erava Basangowda — Defendant- Respon- 
dent. 

Second Appeal No. 776 of 1920, decided 
on 28th June, 1921, from a decision of 
Asst, J., Dharwar in A. No. 4 of 1919, 

Limitation Act t Art 182, Cl, {5) --Application 
for making decree final accepted as being in 


time— Decision oannot he re^ considered in Ifiter 
execution proceedings. 

In 1904 a decree was passed in a mortgage suit. 
Within three years an application for order for 
sale of property was made, but was dismissed. 
Within three years of the latter application, similar 
application was made but was dismissed as no final 
decree was made as required by the new Civil 
Procedure Code. Within three years an applica- 
tion for final decree was made which was dismiss- 
ed for non-payment of process fees. A similar 
application for fina^ decree was made in time but 
was withdrawn. 

Held that the applications for fina! decree were 
steps- in-aid of execution because they were ^c- 
ceptj .1 by the Court as being within lime though 
really out of time ; such acceptance gives a fresh 
start for limitation. [P. 119, C. 1.] 

Per Shah,J — An adjudication by Court that a 
certain application is in time cannot be re-consi- 
dered when a question that it is out of time is 
raised at a latter stage of execution proceedings, 

(P. 119, C. 2.] 

5. B, Jathaf’—ioT Appellant. 

5. R, Pandekar for A. G. Desai-^for 
Respondent No. 2. 

Macleod, C- J.i—The plaintiff applied 
for execution of the decree in Suit No. 
261 of 1903, which was passed on the 
25th February, 1904 in a mortgage suit 
giving the usual six months' time for pay- 
ment under Section ^8 of the Transfer of 
Property Act, The present Darkhast was 
filed on the 7th September, 1915, an*d the 
decision now appealed from was dated 
10th July, 1920. At that time the decision 
in Desaiappa v. Dun dap pa (1) had not 
been reported. There was, therefore, 
some excuse for the order dismissing the 
Darkhast, 

The plaintiff sought for execution of 
his decree by a Darkhast filed on the l.'th 
June, 1907. Notice was issued to the defen- 
dants. On their failure to appear, an order 
absolute for sale was made on the 2nd 
October, 1907, but as the plaintiff took no 
further steps in paying necessary fees, the 
Darkhast was eventually dismissed. Be- 
fore the present Civil Procedure Code 
came into force, the proper procedure in 
the case of a decree under Section 88 of 
the Transfer of Property Act was to apply 
for execution, and not to apply for a final 
decree. But if time be taken to run against 
the decree- holder from the date of the 
decree and not from the end of the six 
months the period allowed for payment, 
then that Darkhast was presented more 
than three years after the decree. But no 

(1) (1920) 44 Bom. 227*55 I C. 329* 
22 Bom L. R 70, 
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objection was taken by the Court, and an 
order was made on the Darkhast that the 
property should be sold. 

Then on the 13th June, 1920, the 
plaintiff filed a Darkhast praying for the 
sale of the property but that Darkhast 
was dismissed on the ground that the New 
Code of Civil Procedure required that the 
preliminary decree in a mortgage-suit 
should be madd final, and the plaintiff 
had not applied for a final decree. That 
clearly was a wrong decision. But the 
plaintiff was entitled to accept the order 
of the Court, and accordingly, on the 7th 
October, 1912, he applied for a final 
decree, but that application was dismissed 
for non-payment of process fees. He 
made a similar application on the 7th 
November, 1913, but withdrew from it 
before any notice of it was served on the 
defendants. Another Darkhast was filed 
on the 26th February, 1915, which was 
again dismissed for non-payment of pro- 
cess. Then this Darkhast was filed on 
the 7th September, 1915. 

The only question which, so far as I 
can see, now arises is whether the 
Darkhasts of October, 1912, and Novem- 
ber, 1913, in which the plaintiff applied 
for a •final decree were steps- in-aid of 
execution. I fail entirely to see why the 
Court should not consider that these were 
steps- in-aid, for the plaintiff was endea- 
vouring to get an order which he had been 
told to get when the previous Darkhast 
was dismissed. It is to my mind perfectly 
clear, and follows from the decision in 
Desaiappa v. Dundappa (1) that a Darkhast 
which is accepted by the Coart, although 
it is out of time, starts a fresh period of 
limitation. The appeal, therefore, must 
be allowed and the Darkhast must proceed 
w ith costs throughout. 

Shah* J • — I agree. I desire to add a 
word with reference to the argument 
urged by Mr. Parulekar that the order on 
the application of the 13th June, 1910, is 
final and binding on the parties. But the 
order from its veiy nature was operative 
only as regards that Darkhast, as the 
Darkhast was dismissed on the ground 
that an application for making the decree 
final was necessary. The point now is 
not whether it is necessary that the decree 
which was passed prior to the Code of 
1908 requires to be made final or not, but 
whether the execution of that decree is 
tim^-barred. Even though that order may 


be taken to be 'final so far as it effected the 
Darkhast then under consideration, it has 
no effect so far as I can see upon the 
question whether the present Darkhast 
is time-barred or not. For the purpose 
of determining that question it is clear 
that all the previous applications have to 
be considered. They were steps- in-aid of 
execution. The Darkhast of 12th June, 
1907, was held by the Court then to have 
been made in time and after that adjudi-| 
cation it is not open to the Court now to 
consider the question whether it was in 
time or not. 

Appeal allowed. 
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Macleod, C.J. and Shah, J, 

Gulabchand Chhotiram Mar wadi and 
others — Plaintiffs- Appellants 

V. 

Ramnath Chhotiram Marwadi and others 


Defendants-Respondents, 

F.A. No. 287 of 1920, decided on 27th 



Pattition — Claim that ought to have been hut 
was not raised in partition proceedings — Se- 
parote suit does not lie — C.P C., S. 11 . 

A separate suit is not maintainable if the claim 
in respect of which the suit was filed is a matter 
which should have been dealt with in partition 
proceedings. Where a charge of negligence is 
brought by a party in a partition suit against a 
Manager, that is a matter which should be dealt 
with m the suit when accounts are being taken. 

[P. 120, C. 2;P. 121, C. 1.] 

P. B. Shingne — for Appellants. 

B, G. Rao for G. S. Rao — for Respond- 
ents. 

Macleod) C J. ^ — In First Appeal No. 
3i5 of 19i6 we dealt with the decision of 
the lower Court in the Original Suit No. 
4 2 of 1909 which was a partition suit. 
That suit had been proceeding for a very 
large number of years before a final deci- 
sion could be arrived at ; and the main 
question in that appeal was whether the 
lower Court was right in allowing the 
plaintiff's mesne profits of certain Nipani 
lands for the years 1905 to 1909, and we 
came to the conclusion that that order 
was wfong. 

Now it appears that on the basis of 
certain remarks made in the judgment pf 
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the trial Court dated 12fh September, 
1914, the plaintiffs filed this Suit No. 425 
of 1918 claiming to recover Rs. 16,000 
from the defendants as certain balances 
shown as due in the plaint Schedules A. 
B. C. These balances consist of certain 
amounts due on the bonds and certain 
amounts said to be outstanding as due 
against tenants for rents for the years 
1905 to 1910. 

Apart from anything that was said in 
that judgment, it would follow from what 
this Court said in the judgment in First 
Appeal 315 of 1916 that the p’aintiffs were 
not entitled to any account of the mesne 
profits w-ith regard to rents ; and with 
regard to bonds which were divided 
amongst the members of the family, they 
had to take their chance whether the 
bonds were good or bad. 

But certainly with regard to the ques- 
tion of any liability of the defendants 
with respect to these outstanding debts 
due on bonds it is a matter which fell to 
be decided in that suit, and not by a 
separate suit ; and I do not think our at- 
tention was drawn, when that appeal was 
before us, to the fact that this present 
Suit No. 426 of 1918 was pending. In any 
event the plaintiffs have not followed the 
instructions of the learned Judge. He 
said : “ The plaintiff had got the rent 
notes about all lands that have fallen to 
his share. He may sue the tenants aud 
defendants on the rent notes in respect of 
which there are outstanding balances. In 
case defendants are found to be negligent 
he may sue them for negligence,** In the 
first instance, the Judge said the plaintiff 
could sue the tenants making defendants 
parties and presumably seeking to make 
the defendants liable for their neglect in 
not recovering the rents. 

Again the Judge said: ** The plaintiff 
says that the first three bonds were not 
given to him but defendants say that they 
were given. The plaintiff may sue the 
defendants and the debtors.*' It is said 
that there is a suggestion there that the 
defendants would be liable on the bonds. 
The defendants might be necessary parties 
as being the persons to whom the bonds 
were given. But certainly the present 
suit as framed in which the plaintiff seeks 
to recover from the defendants the 
amounts of the bonds qqald not possibly 
be entertained. 


But apart from that this is a claim 
within a partition suit with regard to mat- 
ters which certainly should have been 
dealt with in the partition proceedings, as 
it was intended that the partition suit 
should once and for all have disposed of 
all questions with regard to the family 
estate; and it is certainly undesirable, after 
the decision, in the partition suit which 
had been going on for so many years, that 
one party should file subsidiary suits 
against the other party on matters which 
in the ordinary course would be relevant 
questions in the partition suit. I think, 
therefore, that the decision of the learned 
Judge in the Court below was right and 
that the appeal must be dismissed with 
costs. 

I should like to mention that my own 
opinion is that if a charge of negligence 
is brought by a party in a partition suit 
against a manager, that is a matter which 
should be dealt with in the suit when ac 
counts are being taken. There is no war- 
rant for such a question being left outside, 
leaving it to the option of the aggrieved 
party to file another suit if he so chooses. 

Shah> -—I entirely agree. The main 
part of the claim relates to the amount 
said to have been recovered by the defen- 
dants in respect of certain lands the rent 
notes whereof were assigned in the parti- 
tion suit to the present plaintiffs’ share. 
It IS not disputed that the rent notes were 
assigned to the plaintiffs in pursuance of 
the preliminary decree. Though the pre- 
liminary decree is not before us, 
the learned pleader for the appellants has 
conceded that fact. The present claim is 
in respect of the rents said to have been 
realized by the defendants partly prior to 
the partition suit of 1909, and partly after 
the suit wasfiled. It is difficult to un ier- 
stand how a suit of that character could 
be maintained now. 

The only ground upon which the right 
to file a separate suit is claimed for the 
plaintiffs is based upon certain remarks 
which were made by the trial Court when 
the final decree was passed. If 
those remarks are considered in relation 
to the context, it is clear that practically 
the plaintiffs’ claim for mesne profits in 
respect of those lands for the years i905 
to 1910 was not then allowed by the trial 
Court. Even assuming at the best in 
fg^voiir of the plaintiffs tjiat ^he \na,\ 
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Coart then thought that the plaintiffs 
might be able to recover them in a sepa- 
rate suit when the matter came up in 
appeal before this Court, this Court dis- 
allowed mesne profits for that period in 
respect of the Nipani lands. The present 
suit in.respect of the rents for the years 
1905 to 1910 is nothing but a claim for 
mesne profits partly prior to the date of 
the partition suit, and partly after the 
date of the suit. It is clear that it was 
really a point arising in the partition suit ; 
and having regard to the result of the 
appeal- to this Court there could be no 
doubt that that claim would have been 
disallowed, even if it had been allowed 
by the lower Court. It follows that the 
plaintiffs cannot now maintain a suit in 
respect of the mesne profits which would 
have been disallowed if they had been 
claimed then as mesne profits. I do not 
think, therefore, that the remark in the 
judgment, which was rather unfortunate, 
enables the plaintiffs to maintain the pre- 
sent action which otherwise is clearly un- 
maintainable. 

As regards the bonds also, it is an ad- 
mitted fact that they were assigned to 
the plaintiffs in pursuance of the terms of 
the preliminary decree ; and the mere fact 
that the claims under those bonds are 
time-barred is no reason whatever for the 
plaintiffs to sue the defendants now sepa- 
rately as if they were responsible to them 
for negligence. If there was any allega- 
tion against the defendants in respect of 
the claim relating to these bonds, it could 
have been and should have been made in 
the partition suit. But unfortunately the 
trial Court while passing the final decree 
left it open to the plaintiffs to file a sepa- 
rate suit. It was quite open then to the 
plaintiffs to have objected to that course, 
as they did object to other items when 
they appealed to this Court, The judg- 
ment of this Court shows that all the 
objections that were raised were disallow- 
ed with respect of different items. There 
was nothing to prevent the plaintiffs from 
raising that point in the appeal to this 
Court, Apparently they did not do so at 
the hearing though I am not at all sure 
that the point was not covered by the 
memorandum of appeal ; and now they 
sue the defendants alleging negligence on 
tbeir part. There is nothing said beyond 
this that the defendants allowed the 
bopds to be time-barred. That is hardly 
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sufficient to su'pport the claim. It appears 
to me that the plaintiffs’, suit in respect of 
these bonds was rightly dismissed. It is 
not suggested before us that when the 
bonds and the rent-notes were assigned 
to plaintiffs’ share, any provision was 
made in the preliminary decree reserving 
to them the right to make the claim which 
they have now made. 

Decree confirmed. 
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Macleod, C.J. and Shah, J. 

Khancievao Dattatraya Wakde — Defen- 
dant-Appellant 

v. 

Balkrishna Mahaleo Phulambrikar and 
others — Plaintiffs- Respondents. 

Cross Appeals Nos. S51 of 1920, and 1 
of 1921, decided on 28th July, 1921, from 
a decision of District Judge, Poona, in 
A. No. 146 of 1920. 

Partition Act (IV of 1893), S. 4 — Benefit of 
section available only to — Transferee of a share 
suing for partition. 

The object of Section 4 of the Act is to enable 
the members of a family in the case of one of 
their members having transferred his share to an 
outsider who seeks partition, to buy out that out- 
sider by having his share valued. The right given 
to a sharer to buy out a transferee who is not a 
member of the family is limited to a transferee 
who sues for partition and cannot be extended to 
any defendant co-sharer who may claim his share 
in a partition suit. [P. 122, C. 1.^ 

K. H, Kelkar and Y, N, Nadkarni — for 
Appellant. 

B, G, Rao--iov Respondent. 

Macleod) C- . J- — Ibis case a decree 
was passed in a partition suit instituted 
by one Phulambrikar asking for partition 
of his one-third share of a certain house 
in Poona. The house is owned by the 
following persons in equal shares, Phu- 
lambrikar who had bought one-third 
from Bhikaji a member of the original 
family of owners, Balvant the 2nd defen- 
dant a member of that family, and Khan- 
derao the 3rd defendant who derives his 
title through Gangadhar, a member of the 
original family. After the partition decree 
was passed, applications were made by 
the 2nd defendant under Section 4 of the 
Partition Act, asking the execution Court 
to take action under that section with 
regard to the shares of the plaintiff and 
the 3rd defendant. 
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The lower Court granted the applica- 
tion and an appeal against that decision 
was dismissed. Undoubtedly the 2nd 
defendant is entitled to have a valuation 
made of the share of the plaintiff who is a 
transferee from a member of the origi- 
nal family. But the lower Courts have 
also granted the application of the 2nd 
defendant with regard to the share of the 
3rd defendant. That could only be done 
if the 3rd defendant could be considered as 
a transferee from a member of the family 
suing for partition. He is a transferee 
from a member of the family but it cer- 
tainly cannot be said that he is suing for 
partition. 

The object of Section 4 of the Partition 
Act is to enable the members of a family 
in the case of one of their members having 
transferred his share to an outsider who 
seeks partition to buy out that outsider by 
having his share valued, and in ordinary 
cases such an application would be made 
before any preliminary decree was passed 
in the suit. That would then put an end 
to the suit unless one of the defendants 
wished to continue and apply to have his 
name inserted as plaintiff in the place of 
the plaintiff who had been bought out. 

In this case the proceedings had gone 
so far that the Courts decided the ques- 
tion of partition, but the method of parti- 
tion has not been decided. That, how- 
ever, does not make any difference, as it 
is not suggested that the application of 
the 2nd defendant is too late. But it 
seems to me the result must be that if the 
plaintiff’s share is valued under Section 4, 
and defendant No. 2 pays its value, then 
there is an end to the partition suit, as 
there is no longer any plaintiff to the suit, 
and unless one of the defendants applies 
to be made a plaintiff in his place, the 
proceedings must necessarily abate. How- 
ever, that is a matter for consideration 
when the valuation of plaintiflf’s share has 
been made and the 2nd defendant has 
paid the amount of the valuation. At 
present this appeal must be allowed to 
this extent, that the share of the 3rd 
defendant cannot be dealt with under 
Section 4 of the Partition Act. 

Second Appeal No. 851 of 1920, filed by 
Khanderao is successful, while the appeal 
filed by the plaintiffs fails, so that Second 
Appeal No. 851 of 1920, is allowed with 
costs against the 2nd defendant, and 


Second Appeal No. 1 of 1921 is dismissed 
with costs in favour of the 2nd defendant. 

Shah» J* •* — I agree. It is clear that 
defendant No. 2’s application under Sec- 
tion 4 of the Partition Act could succeed 
only against the person who is a trans- 
feree from a member of an undivided 
family and who sues for partition. I do 
not desire to express any opinion as to 
what the effect of the* application of 
defendant No. 2 being granted against 
the plaintiff under Section 4 would be 
upon the suit at the stage at which the 
right to buy out the plaintiff is asserted 
by the defendant No. 2. That question 
does not arise at present. But I feel quite 
clear that Section 4 is limited to the 
transferee who sues for partition. The 
right given to a sharer to buy out a trans- 
feree who is not a member of the family 
is limited to a transferee who sues for 
partition and cannot be extended to any 
defendant co-sharer who may claim his 
share in a partition suit. 

Orders accordingly. 
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Shah and Fawcett, JJ. 

Nagindas Maneklal and others — Defen- 
dants- Appellants 

V. 

Mahomed Y itsu f Mitchclla — Plaintiff. 

Respondent. 

S. A. No, 486 of 1919, decided on 20th 
July, 1921, from a decision of Asst. J., 
Surat, in A. No. 93 of 1918. 

Hindu Law— Joint family— Contract by adult 
members to dispose of dilapidated house — 
Minors are bound— Benefit ’ may sometimes 
mean * necessity f 

The adult co-parceners of a joint Hindu family 
contracted to sell to the plaintiff a house belonging 
to the family which was not in good condition and 
which did not fetch any rent It was not neces- 
sary to sell the house as the family was in good 
circumstances. When the plaintiff sued for spe- 
cij5c performance of the contract to sell, the 
minor co-parceners objected on the ground that 
there was no necessity for sale and that therefore 
the contract could not affect their interest. 

Held. As the adult co-parceners very properly 
decided to dispose of the house which was in 
dilapidated condition and which the Municipal 
Committee wanted to pull down the minor co-patr- 
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cendrs were bound by the agreement. The term 
‘ necessity ’ must not be strictly construed. The 
benefit of the family may under certain circum- 
stances mean a necessity for the transaction. 

[P. 123, C 2] 

B, J. Desai and K, N. Koyajee — for 
Appellants. 

Bahadurji and G. N, Thakor and M, B. 
Dave — for Respondent. 

Shah) J* This appeal arises out of a 
suit for a specific performance by the 
plaintiff of a contract which was entered 
into with him by defendants Nos. I and 
2 who were the adult members of a 
joint Hindu family. The immovable pro- 
perty which they contracted to sell was 
ancestral and the ground upon which the 
suit for specific performance was resisted 
was that defendants Nos. 1 and 2 at the 
date of the contract had minor sons who 
had vested interests in the property and 
that as the family was in a good condition 
it was not necessary to sell it. Both the 
lower Courts have allowed the plaintiff’s 
claim. 

It is contended that defendants Nos. 1 
and 2 have no power according to Hindu 
law to alienate the ancestral estate so as 
to bind the interests of the minor mem- 
bers «f the family without legal neces- 
sity; and it is further contended that no 
legal necessity is proved and that benefit 
to the minors is not sufficient to justify 
the sale. Several cases have been cited 
in the course of the argument on the ques- 
tion whether the Court could grant speci- 
he performance of the contract against 
defendants Nos. 1 and 2, who, it is said, 
were not competent according to Hindu 
law to convey the interests of their 
minor sohs in the absence of legal neces- 
sity. 

It is, however, essential first to look to 
the facts found in this case. The issue 
raised in the lower appellate Court was 
whether this contract was for the benefit 
of the family and binding on the minors. 
The finding of the lower appellate Court 
was against the defendants. It is found 
that ‘ ‘ the defendants meant to sell the 
house in suit for the evident advantage 
or benefit of the whole family and there- 
fore for the benefit or advantage of their 
minor sons also. If the house fell down 
completely and remained in that 
ruinous condition, it would not fetci-i the 
price the plaintiff has agreed to pay. 
It.would fetch no rent as well. The sale 
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for Rs. 1,975 * would bring annually at 
least Rs. 100 by way of interest to the 
family. The transaction was thus clearly 
and evidently one of decided advantage 
to the family and to the minor sons of 
the defendants and did not at all savour of 
the nature of speculation.*' It is also 
found that the house was in a dilapidated 
condition and the defendants had received 
notice from the Municipality to pull it 
down. Under these circumstances twe 
adult members of the joint family agreed 
to sell this house. 

I do not desire to attempt to lay down 
any general rule as to what would con- 
stitute necessity and as to when a Hindu 
father or co- parcener may deal with the 
ancestral estate for the obvious benefit 
of the family so as to bind the minor 
members. Even taking it that such 
power to alienate can be exercised only 
when a clear case of necessity is made 
out, I think the terms that “ necessity ’* 
must not be strictly construed. The 
benefit to the family may under certain 
circumstances mean a necessity for the 
transaction. In construing the expres- 
sions used by Vijnanesvara in the Mitak- 
shara to explain the verse which he has 
quoted with approval on this point, regard 
must be had to the word ‘Kudumbartha* 
used in that verse (see Mitakshara, Chap- 
ter 1, paragraphs 2S and 29 ; Stoke*s 
Hindu Law Books, p, 370). The expres- 
sions used must be interpreted with due 
regard to the conditions of modern life. 
I am not at all sure that Vijnanesvara 
intended to curtail the scope of the word 
< Kudumbartha ’ while explaining it. I 
do not see any reason why a restricted 
interpretation should be placed upon the 
word ‘necessity’ so as to exclude a case 
like the present in which defendants Nos. 
1 and 2, on all the facts proved, properly 
and wisely decided to get rid of the 
property which was in such a state as 
to be a burden to the family. 

I think that the facts of the case fairly 
satisfy the test. It was assumed in the 
argument on behalf of the appellants that 
the lower appellate Court decided the 
case on the groi^nd that transaction was 
binding simply because it was for the 
benefit of the minors. I think that the 
finding goes much further. It is not 
therefore, necessary to consider whether 
the benefit to the minors would 
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by itself be sufficient to justify such an 
alienation though it is clear that, where 
the benefit to the minors is not made out, 
specific performance could not be granted. 
On the facts found, I am not prepared to 
hold that the lower Courts exercised 
their discretion wrongly or committed any 
error of law in decreeing specific perfor- 
mance of the contract. I am of opinion, 
therefore, that the decree of the lower 
appellate Court should be confirmed and 
the appeal dismissed with costs. 

Fawcett* J- • — I quite agree. No doubt 
cases of legal necessity are ordinarily 
those where debts have to be paid or 
there is other financial pressure. But I 
do not think there is authority for hold- 
ing that legal necessity is confined 
entirely to such cases. I may refer to the 
remarks of their Lordships of the Privy 
Council in Hunoomanpevsad Panday v. 
Bahooee Munraj Koonwetee (1). There they 
said: 

“ The power of the manager for an 
infant heir to charge an estate not his 
own, is, under the Hindu law, a limited 
and qualified power. It can only be exer- 
cised rightly in case of need or for the 
benefit of the estate. But where, in the 
particular instance, the charge is one that 
a prudent owner would make, in order to 
benefit the estate, the hona fide lender is 
not affected by the precedent mismanage- 
ment of the estate. The actual pressure 
on the estate, the danger to be averted, 
Gr the benefit to be conferred upon it, in 
the particular instance, is the thing to be 
regarded.” 

That was a case of mortgage, but the 
Privy Council have held that the same 
principle applies to the case of a sale: 
Gifdharee Lall v. Kantoo Lall (2). 

Decree confirmed, 

(1) {1856» 6 Moo. I. A. 393=18 W. R 81 N= 

2 Suther 29=1 Sar. 552- 

(2) (1874)HBeng L, R., 187=1 I. A. 321 = 

22 W. R. 56=3 Sar. 380. 
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Macleod, C. J. and Shah, J. 

Abdulla Avjal Motnin — Defendant- Ap- 
pellant 

V. 

Ismail Mugal Foda and others — Plain- 
tiffs- Respondents. 

S. A. No. 46 of 1921, decided on 25th 
July, 1921, from a decision of Joint,]., 
Abmedabad in A. No, 73 of 1919, 


Transfer of Property Act, S, 54 — Pre-emption 
under Muhammaden Law-^Payntent of price 
and delivery of posses sion^No registered sale* 
deed — Right of pre-emption arises — Muham- 
madan Law — Pre-emption, 

A right of pre-emption arises under Muham- 
madan Law where there has been an oral 
agreement to sell land followed by payment of 
price and delivery of possession to the purchaser . 
Section 54 does not apply to a sale under Muham- 
madan Law and no registered sale-deed is 
required (16 All. 344) followed. 

[P. 125, Cs. 1, 2.] 

G, N, Thakur-^iot Appellant. 

R, W, Desai and H, Mehta — for 
Respondents. 

Macleod* C. J- -The plaintiffs sued 
to have their right of pre-emption enfor- 
ced as regards the plaint-house sold to the 
Ist defendant by the 2nd defendant on 
their paying the sale price to defendant 
No. 1. The only issue in the trial Court 
was, whether the plaintiffs had performed 
all the ceremonies required of safildari. 
That was found in the negative and the 
suit was dismissed. 

In the first appeal the issues for deci- 
sion were (1) whether the lower Court 
erred in holding that the two demands 
were not made in this case, and that the 
first demand was not expressly referred 
to at the time of making the second 
demand; (2) whether it erred in holding 
that plaintiff No. 2 must have known of 
the sale during the absence of plaintiffs 
Nos. 1 and 3 and that he was in the town 
of Dodhra then. 

These are purely issues of fact and were 
both found in the affirmative, and the 
Court, reversing the decree of the trial 
Court directed that on the plaintiffs paying 
to defendant No. 1 Rs. 1,900 'together 
with the costs of the suit, defendant No. 1 
should pass a sale-deed with respect to the 
plaint-house, and that if he failed to do 
so, within a month after the service of a 
notice to him through the Court, the plain- 
tiff should be at liberty to deposit the 
money in Court, and ask for the execu- 
tion of the sale-deed by the Court. The 
appellate Judge said : “ The undisputed 

facts of the case are that an oral sale ac- 
companied by the delivery of possession 
and receipt of Rs. 1,900 as purchase- money 
was effected with regard to the plaint- 
house sometime before the 15th February, 
1917, the date of the notices Exhibits 27 
and 29, and that the sale was notified to 
the Municipality for the purpose of mut^i- 
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tion of names on the 26th February, 1917. 
The learned Judge finds that all the for- 
malities req^uired hy Mahomedan law in 
the case of a person purporting to exer- 
cise the right of pre emption had been 
observed. 

Then, the question arises, and that is 
really the 'question on this second appeal 
whether, if the sale was valid according 
to Mahomedan law but no registered deed 
had been passed so as to comply with the 
provisions of the Transfer of Property 
Act, the plaintiffs would be entitled to 
exercise their right of pre-emption. That 
question was decided in the affirmative 
by a Full Bench of the A.llahabad High 
Court in Begam v. Mu^:ammai Yakub (1). 
Again in Najmm-nissa v. Ajaib Ali Khan 

(2) it was held that no right of pre-emp- 
tion arises upon a sale which, according 
to Mahomedan law, is invalid, as for ins- 
tance, by reason of uncertainty in the 
price or the time for the delivery of the 
thing sold ; but if such sale becomes com- 
plete, as by the purchaser getting posses- 
sion of the thing sold, then the owner- 
ship of the purchaser becomes complete 
and a right of pre-emption arises. 

The only case which we have bsen 
referreid to in which this principle has 
been doubted is the case of Budhai Sardar 
V. Sonaullah Mridha (3). In that case 
the agreement for sale had not been fol- 
lowed by delivery of possession, and, 
therefore, the remarks of the learned 
Judges were confined to the facts of that 
case. Mr, Justice Carnduff did say (page 
949) ; “I confess that the weight of prin, 
ciple and logic seems to me to be on the 
side of the contention that the general 
law, which is paramount and has super- 
seded the Mahomedan law, should govern 
the incidents of sale in applying the law 
of pre-emption.** But Mr. Justice Rich- 
ardson did not go so far as that and con- 
fined himself to cases in which possession 
had not been delivered. He further said 
(page 952): “There is no difficulty in 
applying the Mahomedan law where pos- 
session is delivered but if it is to be appli- 
ed where possession is not delivered in- 
convenience may be caused by the rule, 
or supposed rule of that law, that a sale 


(1) (1904) 16 All. 344*1894 A.W.N, 101, 

(2) (1900) 22 All, 343*1900 A.W.N, 102. 

(3) (1914)41Cal. 943al9C.L J. 601* 

• 23 I.C. 385*18 C.W N. 890. 
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is constituted by offer and acceptance 
unconditionally expressed,*’ 

It seems to me, therefore, that there is 
no reason why we should differ from the 
decision of the Full Bench of the Allaha- 
bad High Court, that where there has 
been an oral agreement to sell followed 
by payment of the price and delivery of 
possession to the purchaser, the right of 
pre-emption arises. If the parties entitled 
to pre- 2 inpt were obliged to wait until a 
sale-deed had been executed and register- 
ed they might very easily be deprived of 
their rights. I think, therefore, that the 
decision of the Court below was correct. 
The appeal must be dismissed with costs 
on defendant No. I only. 

Shah) J* I agree that this appeal 
should be dismissed with costs. On the 
facts found it is clear that in pursuance 
of the contract of sale there was a trans- 
fer of possession to the purchaser and pay- 
ment of the purchase money, to the 
vendor. There is nothing in the case to 
show that the parties to the contract had 
any intention other than that of effecting 
the sale of this property. In view of these 
facts it seems to me that the right of pre- 
emption did arise in favour of the plain- 
tiffs in spite of the fact that there was no 
registered sale deed executed as required, 
by Section 54 of the Transfer of Property 
Act. 

The point raised by Mr. Thakur is that 
the rules of Mahomedan Law for com. 
pleting a sale have really been superseded 
by the provisions of the Transfer of Pro- 
perty Act, and that in determining as to 
when the right of pre-emption arises 
according to the Mahomedan law, the 
question whether the sale has been com- 
pleted or not must be answered with 
reference to the provisions of the Trans- 
fer of Property Act, There is really a diffi- 
culty in applying the rules of pre eruption 
strictly with reference to the rules of 
Mahomedan law applicable to sales, or 
even strictly with reference to the pro- 
visions of the Transfer of Property Act; 
and the difficulty has been sufficiently 
reflected in the divergence of judicial 
opinions in the reported cases on this 
point as in Janki v. Girjadat (4), 
Begam v. Muhammad Yakub (1), 
Jadu Lai Sahu v, Janki Koer (5) 


(4) (1885) 7 All. 482»U85 A.W.N. 97. 

(5) (1908) 35 eal. 575, 
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Budhai Sardar v. SonauUah Mridha (3) 
and Sitaram Bhaurao v. Sayad Sivajul Khan 
(6), Though the point has not been deci- 
ded by this Court, it hns expressed an 
opinion in Sitaram Bhaurao v. Sayad 
Sirajul Khan (5) that perhaps the true 
solution of the question lies in looking to 
the intention of the parties. That may 
or may not be a strictly logical position, 
but that is a solution of the two extreme 
views on this point. 

Looking at the question from that point 
of view, I feel quite satisfied that the in- 
tention of defendant No. 2 was uudoubt- 
edly to convey the property to defendant 
No. I, and the intention of defendant 
No. 1 was undoubtedly to purchase the 
property, as is evidenced by the fact that 
the purchase- money was paid and there 
was a transfer of possession. There is 
nothing in their subsequent conduct to 
suggest that there was any change in 
their original intention at any later stage 
even up to this time In going so far as 
to hold that the right of pre-emption does 
not arise until the title is completed by 
means of a registered conveyance, there is 
a difficulty. It is easy to conceive a case 
in which both the vendor and vendee may 
agree to postpone indefinitely the execu- 
tion of a registered conveyance, and may 
defeat in that way the right of a neighbour 
to pre-empt. There is a good deal to be 
said in favour of the view which Mah- 
mood, J., accepts in Janki v. Gifja(at (4) 
and which is concurred in by Banerji, J., 
in Be gam v. Muhammad Yakub But 
in the latter case Banerji, J., agreed to 
allow the claim for pre-emption on 
grounds, which, as I read the judgment, 
would apply to a case like the present. 

After giving the best consideration to 
the question I think that where there has 
been a transfer of possession accompanied 
by the payment of the price and the 
intention to convey the property is clear 
as in this case, it cannot be said that the 
right of pre-emption according to the 
Mahomedan law has not arisen. 

Decree confirmed. 


(6) (1917) 41 Bom. 636*42 I.C. 32»19 Bom. 
L R. 549, 


A !• R* 1922 Bombay 126* 

Maclbod, C, j., and Shah, J, 

]ina Jijibhoy Baria — Defendant-Appli- 
cant v. 

Maihur Jijibhoy Baria — Plaintiff-Op- 
ponent. 

Civil Extr Application No. 88 of 1921, 
decided on 1st July, 1921, from an order 
passed by Mamlatdar, Borsad. 

Bombay Mamlatdars Courts Act (II of 1906), 
S 5, Bxpl, — Possessory suit against co-sharer 
— Joint possession cannot be given. 

In a possessory suit against a cO’Sharer, the 
Mamlatdar has no jurisdiction to award joint pos- 
session under the Act. [P. 126, C. 1.] 

G. Thakuf — for Applicant. 

H, V, Divatia — for Opponent. 

Macleod) C* The plaintiff filed 

this suit in the Manilatdar’s Court aver- 
ring that the defendant had dispossessed 
him of three acres and seven gunthas of 
land out of Survey No 51. The order of 
the Mamlatdar was that the plaintiff 
should be put in joint possession of the 
whole of Survey No. 51 w th the defend- 
ant. It has been contended that that 
order was without jurisdiction. We have 
been referred to the decisions of this 
Court in Keso Dinkar v. Moro Sakharam 

(1), and Kfishni v. Gopala (2) wl\ich de- 
cided that the Mamlatdar had no jurisdic- 
tion to award joint possession in proceed- 
ings under the Act III of 1876, The 
Mamlatdar in making this order relied 
upon the case of B ii Jamna v, Bai Jadav 
(3). But the question decided there was 
one of an entirely different character. 
The only ground on which we could hold 
that the Mamlatdar had jurisdiction would 
be that jurisdiction had been granted by 
Bombay Act II of 19Q6. 

The explanation to Section 5 is, as often 
happens, somewhat obscurely worded, and 
it may be read in two different ways, 
either as confirming the decisions of this 
Court to which we have just referred 
Keso Dinkar v. Moro Sakharam (I) and 
Kfishna v, Gopala (2) or as altering the 
law ; and at first we thought that the 
explanation might be read as showing 
that in certain cases of joint ownership 
the action of one co owner against 
the other might amount to disposses- 
sion, and, therefore, it might be conclud- 
ed that where the action amounted to 
dispossession the Mamlatdar could award 
“ (1) “(1883) P J , 120. 

(2) (1890) P J. 316. 

(3) (1879) 4 Bom. 168 (F.B.), 
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joint possession. But we think the pro- 
per way to read that explanation is that 
any action of one co-owner who has rights 
over the whole property, although it may 
interfere, with the joint ownership of 
his co-owner, does not amount to dispos- 
session under the Act and that it was not 
intended that ouster by one co-owner of 
the other should amount to dispossession 
within the nieaning of the Act so as to 
entitle the Mamlatdar to award joint pos- 
session. This seems to us to be clear from 
the. provisions of Section 19 which pres- 
cribe very clearly the points to be deci- 
ded by the Mamlatdar at the hearing, and 
the case of a plaintiff who is asking for 
joint possession against his co-owner is 
not dealt with either expressly or by im- 
plication. We think therefore, the law 
still stands as it did when Krishna v. 
Gopala (2) was decided and that the 
[Mamlatdar had no jurisdiction in this case 
to decree joint possession. The rule must 
be made absolute and the decree set aside 
and the plaintiff’s suit dismissed with 
costs in the Mamlatdar’s Court and in 
this Court. 

Rule made absolute. 

A. I. R. 1922 Bombay 127. 

Macleod, C. J. and Shah, J. 

Kushaba Ramji Thoke and others — 

Defendants- Appellants 

V. 

Budhaji Sakharam Thor at and another — 
Plaintiffs Respondents. 

Appeal No. 65 of 1920, decided on 9th 
August, 1921, from an order passed by 
First Class Sub-Judge, Nasik in A. No. 
202 of 1918. 

(a) Civil P. C. , S. 71 — Decree for redemption 
of mortgage — Second suit for redemption is 
barred. 

A second suit for redemption does not lie. 
Ramjiv. Pandharinath {,21 Bom. L. R. 

56) referred to. [P. 127. C. 2 ; P. 129, C. 2 j 

(b) Civil P C .0. 34, Rr. 7 and %—What a 
preliminary decree should provide. 

There is a certain amount of inconsistency 
between Rules 7 and 8 of Ord^jr 34, C.P.C. A pre- 
liminary decree in redemption suit, ought not to 
direct more than this, that if the plaintiff makes 
a default then the mortgagee should have a right 
to ask for a final decree either for foreclosure or 
sale as is provided for by Rule 8 of the Civil P.C. 

CP. 128. C. 1.] 

D, C. Virhar — for Appellants. 

P. B, Shingne — fof Respondents. 
Macleodi C. J. The plaintiffs are 

5 successors-iu-title to the ecjuity of 


redempRon, which once existed in one 
Abaji Haibatrao, through, one Hazarimal 
Birdichand who had purchased the equity 
of redemption at a Court-auction. He had 
sued for redemption in Suit No. 1138 of 
1895, and a decree for redemption was 
passed with this condition that if the 
mortgagor failed to pay the mortgage- 
money within the time provided by the 
decree he should be finally debarred from 
all rights to redeem. The mortgage was 
not redeemed and the execution of that 
decree is now barred by limitation. 

The question in this suit, was whether 
a second suit for redemption would lie. 
The trial Court rejected the claim. But 
the lower appellate Court relying on the 
decision in Ramji v. Paniharinath (1) re- 
versed the decree of the lower Court and 
remanded the suit for trial. That decision 
was justified at any rate by the headnote 
in the case referred to ; which, I think, 
although it followed the question which 
was referred to the Full Bench, is word- 
ed somewhat too widely as the terms of 
the decree in that case were to this effect, 
that if the plaintiff failed to redeem the 
property within the decretal period, then 
the mortgagee should recover the amount 
by sale of the property. The lower ap- 
pellate Court in passing the order of re- 
mand now under appeal did not consider 
the terms in which the decree was passed 
in Suit No. 1138 of 1895. In Sita Ram 
V. Madho Lai (2) which was the case 
upon which the Chief Justice and myself 
relied for the opinion we gave on the ques- 
tion propounded, the learned Judges ex- 
pressed the opinion that, if the decree in 
the first suit provided in distinct termsi 
that in case of default in payment the! 
mortgagor would be debarred from re-1 
deeming the mortgaged property after- 
wards, a second suit would be clearly bar- 
red under the rule of res judicata. 

The difficulty arises really from the fact 
that the decree in Suit No. 1138 of 1895, 
was passed under the Transfer of Pro- 
perty Act which did not provide for a 
decree absolute, so that it was not strictly 
accurate to apply the term ** decree nisi ** 
to a redemption decree under the Act. 
Only one decree , was passed, it being left 
to the parties in execution to determine 

(1) (1918) 43 Bom. 334*49 I C. 894 = 21 Bom. 

L. R. 56. 

(2) (1901) 24A11,44»1901A.W,N.194 (F.p.) 
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what effect should be giveh to thaf decree. 
I think very probably my own opinion as 
expressed in my judgment in Ramji v. 
Pandharinath (1) was that a decree passed 
under the Transfer of Property Act in 
whatever form, was in effect a decree ms», 
and would not of itself put an end to the 
mortgage while it remained unexecuted. 
But considering the dissenting judgment 
by my brother Shah in that case and the 
particular terms of the decree with which 
the Full Bench was then dealing, I am 
not prepared now to say that the decree in 
the form in which it was drawn up in this 
case comes within that decision. The 
result must be, therefore, that the appeal 
must be allowed and the decree of the trial 
Court restored with costs throughout. 

I would like to take this opportunity of 
pointing out that there is a certain amount 
of inconsistency between Rules 7 and 8 
of Order XXXIV, Rule 7 is identical 
with repealed Section 92 of the Transfer 
of Property Act and contains a provision 
that if the payment directed is not made on 
or before the day to be fixed by the Court, 
the plaintiff shall (unless the mortgage is 
simple or usufructuary) be debarred from 
all right to redeem or (unless the mortgage 
is by conditional sale) that the mortgaged 
property be sold. That is not consistent 
with the provisions of Rule 8, which is 
new> which provides for a final decree in 
a redemption suit, and directs what should 
happen, first, if the payment is made, in 
‘which case the Court passes a decree 
ordering the mortgagee to deliver up the 
documents, and if so required, re-transfer 
the mortgaged property ; secondly, where 
the payment directed is not made in which 
case it provides for the various forms of 
final decrees which may be passed on the 
application of the mortgagee. 

Evidently, therefore, a preliminary 
decree ought not to direct more than this, 
that if the plaintiff makes a default, then 
the mortgagee should have aright to ask 
for a final decree either for foreclosure or 
sale as is provided for by Rule 8 and that 
is the form of preliminary decrees which I 
used to pass in redemption suits when 
sitting on the Original Side. 

Shahy J* • — in this case are 
few and simple. One Abaji mortgaged 
the property now in dispute in 1872 to 
Kushaba and others. The equity of 
redemption was purchased by Hajarimal 


at a Court sale in 1874 in execution of a 
decree against Abaji. Hajarimal sued for 
redemption in 1895, and obtained a decree 
against the mortgagees in 1897, directing 
that he should pay Rs. 8,000 to the mort- 
gagees within six months and recover 
possession of the mortgaged property and 
that in case of default he would be debar- 
red of all rights to redeem. Nothing 
further was done under the decree ; and no 
further order was passed under Section 93 
of the Transfer of. Property Act. It 
remained unexecuted and the mortgagees 
remained in possession. Hajarimal sold 
his interest in the property to the present 
plaintiff in 1915. They filed the present 
suit in April 1917 on the same mortgage 
for redemption and accounts and claimed 
to have the benefit of the Dekkhan Agri- 
culturists' Relief Act. The question is 
whether the suit is maintainable in view 
of the provisions of Sections 11 and 47 
of the Code of Civil Procedure. 

In considering this question, I accept 
the proposition that the decision of the 
majority of the Full Bench in Ramji v. 
PandharinatMX) so far as it goes, is binding 
upon us. The decree in the first suit in 
that case provided that in default the 
defendant was to recover the amount by 
sale of the property. The question refer- 
red to the Full Bench was no doubt in a 
general form ; but the reply of the Full 
Bench was neither categorical nor un- 
qualified. For instance in that case 
Scott, C.J. expressed the opinion at the 
end of his judgment that the second suit 
would not be maintainable in case the 
decree was passed under the Dekkhan 
Agriculturists' Relief Act. In that case, 
the decree in the first suit was passed 
under that Act. 

The Division Bench which ultimately 
decided that case did not follow that opi- 
nion., I refer to this point only for the 
purpose of showing a limitation which the 
learned Chief Justice had in mind. The 
case was argued and considered with 
reference to the facts of the case ; and 
I feel a doubt as to whether the Chief 
Justice intended to go so far as to lay 
down that the second suit would be main- 
tainable even if the decree provided that 
in case of default the mortgagor was to 
be debarred of all rights to redeem. It 
may be that logic and consistency reqqire 
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ther the decree in the first suit is in the 
form as in the Full Bench case or as in 
the present case. But the case is an 
authority for what it decides and not 
•necessarily for all that logically follows 
from it. It is also clear from other cases 
that sotne Judges, at any rate, have based 
their conclusions upon the terms of the 
decree. For instance in Sita Ramv. 
Madho Lai (21 which has been referred to 
with approval by the majority of the Full 
Bqnch in Ramji v. Pandharinath (1) 
Banerji and Aikman, JJ., distinctly ob- 
served in their judgments that if the 
decree had provided that in default of 
payment within the time fixed the right 
to redeem would be barred, the second 
suit would necessarily fail ; and this view 
is acted upon by that High Court in 
Lachman Stngh v. Madsudan (3). I refer 
to these views only for the purpose of 
pointing out that, while adopting the 
view that a second suit is maintainable 
when the decree is in one form, it is 
reasonably possible to take a different 
view when the decree is in a different 
form. 

There is a practical difference between 
a decree directing a sale of the property 
in case of default and a decree directing 
that in a case of default the right to 
redeem would be barred. In the former 
case the mortgagee hrts to proceed by 
way of execution to get the property sold: 
and the consequence that arises is 
directly attributable to his omission to do 
anything under the decree. In the other 
case the mortgagor has to proceed in exe- 
cution and the consequences are attri- 
butable to his inaction, if he fails to 
execute the decree. It is possible that 
such considerations may appeal to some 
minds as justifying a differential treat- 
ment of the two decrees. 

For these reasons I feel that the point 
as to whether a second suit could be main- 
tained when the decree such as we have 
in this case remains unexecuted for over 
three years and when no order under 
Section 93 of the Transfer of Property 
Act has been made, is not necessarily 
answered by the majority of the Full 
Bench in Ramji v. Pandharinath (1). My 


(3) (1907) 29 All. 481*1907 A,W.N. 137*4 
4 A. L. J. 447. 
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is maintainable is expressed in that case ; 
and I have no desire to repeat what I 
have said there. I have approached the 
consideration of this case with a desire to 
see if I can accept the opinion of the 
majority in that case as settling the ques- 
tion now before us. But for the reasons 
above stated 1 am unable to go so far. 

I may add that prior to the Transfer of 
Property Act the decrees used to be pass- 
ed in this form on mortgages in this 
Presidency, and no second suit was 
allowed : see Ladu Chimaji v. Bahaji 
Khanduji (4) and Maloji v. Sagaji (5). 

Even after the Transfer of Property 
Act came to be applied to this Presidency 
decrees in redemption suits were passed 
in that form ; and the view, that all fur- 
ther proceedings with reference to the 
decrees were to be taken in execution 
thereof, has received the sanction of the 
Privy Council. Any view that is now 
taken as to the right of the mortgagor to 
file a second suit when he has allowed 
the execution of the first decree for re- 
demption to be time-barred, will have the 
effect of unsettling the titles acquired 
under several redemption decrees passed 
in that form from 1893 to 1908, in which 
the parties have allowed the execution to 
be time-barred without obtaining any 
order under Section 93 of the Transfer of 
Property Act. 

In consequence of the transposition of 
the provisions of the Transfer of Property 
Act to the Code of Civil Procedure ancf 
of the change in the provisions requiring 
a final decree after the preliminary decree 
instead of an order after the decree under 
the Transfer of Property Act, similar 
questions with reference to the decrees 
passed under the Code of 1908 possibly 
may not arise. 

As the decisions stand at present, so 
far as I am aware a second redemption 
suit, when the decree is passed under the 
Transfer of Property Act in the form 
such as we have in the present case, 
would not be allowed by the Madras and 
Allahabad High Courts and probably not 
by the Calcutta High Court, In the 
absence of any clearly binding authority 
to tfie contrary I am free to decide this 
appeal in accordance with my own view 
of the matter, which is that the seconc 

(4) (1883) 7 Bom 532. 

(5) (1888) 13 Bom. 567. 
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isuit is barred by Sections 1 1 and 47 of the 
ICode of Civil Procedure. 

I therefore concur in the order propos- 
ed by my Lord the Chief Justice. 

Appeal allowed. 

A LR. 1922 Bombay 130. 

Macleod, C. J. and Shah, J. 

Shivappa Parsa Defendant- Ap* 

pellant v. 

Ramachandra Narasinha Deshpande--- 
Plaintiff-Respondent. 

Appeal 8 of 1920, decided on 28th 
February, 1921, from an order passed by 
Asst. J., Belgaum, in Mis. Application 
No. 56 of 1915. 

Civil Procedure Code (Aci V of 1908), Order 
XLVIl, R. 1 — Review — Dismissal of appeal to 
High Court under O. XLl,R. 11 — Application 
for review to tower Court does not lie. 

When an appeal to the High Court stands 
dismissed under Order XLI, Rule 11 of Civil 
Procedure Code, 1908 no application for a re- 
view can be entertained or proceeded with in the 
lower Court. [P. 131, C. I ; P. 134. C. 1.] 

There is no sufficient reason within the mean- 
ing of Order XLVII, Rule 1 (1). why a review of 
the order under Order XLI, Rule 11 should be 
granted. If a party elects to proceed with an 
appeal and gets decision against him. it is no 
ground for a review that if he had known the deci- 
sion would go against him he would have taken 
a different course. Bapu v. Vajir (1896) 21 Bom. 
548; referred to, 44 Cal. 101 !•; followed. 

[P. 131, C.2 3 

G. S. Rao — for Appellant. 

T, Strongman and A. G. Desai — for Res- 
pondent. 

- MacIeod» C J. *— This is an appeal 
from the decision of the Assistant J udge 
of Belgaum, -who allowed an application 
for a review of the judgment of the Dis- 
trict Judge in Appeal No. 1 of 1915 and 
directed that it should be reheard on its 
merits. 

The plaintiffs filed the suit in 1913 for 
possession of the suit property and mesne 
profits. The trial Courts dismissed the 
suit on the 26th November, 1914. The 
decree was confirmed by the District 
Judge on the 9th August, 1915. There- 
after the plaintiffs applied for a review 
and notice was issued on the 27th Sep- 
tember, 1915. On the 15th November, 
1915, the plaintiffs filed a second appeal 
in the High Court which was dismissed 
under Order XLI, Rule 11, on the 1 1th 
February, 1916. An application for a 
review of the order of dismissal was 
entertained on the 16th June, 1916, and a 
rule was granted, apparently on the 
ground that the plaintiffs application for 


a review of the judgment appealed aga- 
inst was pending. The application in the 
High Court was unfortunately allowed to 
remain undisposed of, while the applica- 
tion in the District Court was proceeded 
with. A point was taken that as the 
Second Appeal had been dismissed the 
District Court could no longer entertain 
an application for a review of its own 
judgment. On the authorityeof Bapu v. 
Vajir (i) the District Judge held that the 
summary dismissal of an appeal left the 
decree of the lower Court untouched ^nd 
therefore he had still jurisdiction to re 
view that decree. He then directed that 
the question whether the plaintiffs had 
strictly proved the allegations upon which 
the prayer for review was based should 
be tried. On the 13th November, 1919, 
the Assistant Judge decided that the 
evidence which the plaintiffs sought to 
adduce was not only new but also impor- 
tant as having a very close and material 
bearing on the issues raised in the appeal, 
and that the appeal should be reheard on 
its merits. 

The appellant appeals against both 
decisions of the lower Court. On the 
first question it appears to be most unfor- 
tunate that the rule for review issued by 
the High Court was not first disposed of. 
If the review bad been allowed and the 
order made under Order XLI, Rule ' 1, set 
aside the first question dealt with by the 
District Judge would not have arisen, for 
it is clear that an application for review 
of a lower Court’s judgment, if made 
before an appeal from the same decision 
is disposed of, can be proceeded with. It 
is equally clear that if the application for 
review in the District Court had been 
made after the dismissal of the second 
appeal, it would not have been entertain- 
ed. If the argument of the District 
Judge were sound an application for re- 
view of the lower Court’s judgment could 
always, be entertained whether made 
before or after an order under Order XLI, 
Rule 11, because the substantive decree is 
the decree of the lower Court even after 
the dismissal of the appeal. The fact, 
that in Bobu v. Vajir (1) the High 
Court decided that an application to 
amend a decree, an appeal from which 
had been summarily dismissed, should 
be made to the lower Court, does 
not appear to decide the point before 
us. The Judges may very well have 

(Tji (189^'^rBom7548, 
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thought that an application to amend a 
decree under Section 206 of the Code of 
1882 in the limited circumstances men- 
tioned therein should be made to the Court 
which passed the decree, and not to the 
Court which summarily dismissed an 
appeal therefrom, and the ratio decidendi 
niay have been that the decree of the 
lower Coust continued to be the substan- 
tive decree, but that decision is not bind- 
ing on us when having to determine an 
entirely different question, and it has been 
dissented from by the High Courts of 
Calcutta, Madras and Allahabad. There 
would be an end to all certainty in litiga- 
tion if a case could be reopened in the 
lower Court after an appeal to the High 
Court had been disposed of. This was the 
view taken by the Calcutta High Court 
in Pyari Mohan Kundu v. Kalu Khan (2). 

In my opinion, therefore, as long as the 
appeal to the High Court stood dismissed, 
whether under Order XLl, Rule 11, or 
after hearing, no application for a review 
could be entertained, or proceeded with in 
the lower Court, It is necessary therefore 
to deal with the rule granted by Batchelor, 
J. on the 16th of June, 1916. Neither in 
the application for review nor in the ap- 
plicant’s affidavit are any grounds stated 
on which the application could have been 
granted, but we may assume that it was 
mentioned to the learned Judge that an 
application for review was pending in the 
District Court, The plaintiffs of course 
should have asked the Court, when the 
Second Appeal came on for admission, 
either for leave to withdraw it or for post- 
ponement until the result of the review 
proceedings had become known: In Nand 
Kishore v, Anwar Hnsain (3) and Raru 
Kutti V. Mamad (4). The fact that they 
continued to press for the admission of the 
appeal, and incurred the risk of the appeal 
being dismissed, when they knew that 
they were asking the lower Court for a 
rehearing on fresh evidence, show that 
their legal advisers had no clear concep- 
tion of the trouble which would arise 
from concurrent proceedings in two 
Courts. For, if my view is correct and 
the District Judge was incompetent to 
review his own decree as long as the 


(2) (1917) 44 Cal. 1011**41 I. C 497. 

(3) (1909) 32 All. 71*4 I.C. 809=6 A.L.J. 979, 

(4) (1895) 18 Mad. 480. 


Second Appeal stood dismissed then all 
the proceedings in review had been with- 
out jurisdiction, and if we set aside the 
order under Order XLI, Rule 11, the 
application for review would have to be 
considered afresh in the lower Court. But 
in my opinion, there is no sufficient rea- 
son within the meaning of Order XLVII, 
Rule 1(1), why we should grant a review 
of the order under Order XLI, Rule 11. If 
a party elects to proceed with an appeal 
and gets a decision against him, it is no 
ground for a review that if he had known 
that the decision would go against him 
he would have taken a different course, 
No new facts had become known since 
the decision sought to be reviewed, and 
that is really what the legislature has 
ordained should be shown before a review 
can be granted. If the words for ‘‘any 
other sufficient reason ” were read in their 
widest sense a review could always be 
granted on the same state of circumstan- 
ces as existed at the time of hearing, and 
there would be an end to all finality of 
judicial proceedings. 

I would therefore discharge the rule of 
the 16th June, 1916. 

However as all the judgments of the 
lower Court are before us I should like 
to say that it does not appear that any 
case was made out for the review of the 
original judgment of the District Judge. 
The real question at issue was whether 
the defendants could take advantage of 
Section 83 of the Bombay Land Revente 
Code. It was proved that they and their 
ancestors had been on the land since 
1799 and there was no evidence with re- 
gard to the origin of their possession, 
which clearly went far enough back into 
antiquity to give rise to the presumption 
that their possession was co-extensive 
with the plaintiffs’ title. Whether the 
plaintiffs were owners of the soil or only 
grantees of the land revenue, a point to 
which the learned Assistant Judge seems 
to have attached such great importance, 
is absolutely immaterial in determining 
the nature of defendant’s possession, and 
considering that it appears from the 
judgment of the Court in first appeal 
that all parties took it as admitted 
that the defendant’s family had been 
in possession since 1799 at least, 
there is nothing in the documents 
which the plaintiffs now seek to 
rely upon which could destroy the 
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effect of that admission or prove the 
origin of the tenancy. 

Therefore, however much I might be 
inclined to overlook any matters of defec- 
tive procedure in order that the issues 
between the parties might be finally 
determined on the materials now alleged 
to be available it seems obvious that the 
evidence which the plaintiffs seek to pro- 
duce would not result in a reversal of the 
decree dismissing the plaintiffs’ suit. 

The appeal, therefore, must be allowed 
and the rule for review of the decision of 
this Court dismissing the appeal under 
Order XLI, Rule 11, discharged. The 
plaintiffs must pay the defendants costs 
of all proceedings in all the Courts. 

A question might have arisen if the 
order for re-hearing of the appeal in the 
District Court had been allowed to stand, 
whether the appellate Court should have 
admitted the additional evidence or sent 
the case back to the trial Court. The pro- 
per procedure is by no means clear. The 
evidence would not have been additional 
evidence which an appellate Court can 
take itself under Order XLI, Rule 27, nor 
would Rule 23 or Rule 25 apply, and it 
seems to me that the logical result of the 
appellate Court granting the review would 
be that the suit would have to go back to 
the trial Court for a fresh decision of the 
issue after recording the fresh evidence. 

Shah, this case the District 

Court decided the appeal on the 9th 
August, 1915, against the plaintiffs. The 
plaintiffs then filed an application for re- 
view in the District Court on the ground 
of discovery of new and important evid- 
ence on the 20th September and a rule 
was granted on the 27th September. On 
the 15th November the plaintiffs filed a 
Second Appeal in the Court. This appeal 
was summarily dismissed under Order 
XLI, Rule 11, on the 1 1th February, 1916. 
An application for a review of this order 
dismissing the second appeal was made 
and a rule was granted. That rule is still 
pending. 

After obtaining this rule the plaintiffs 
proceeded with the review petition in the 
District Court. That Court held on the 
22nd July, 1918, that it had jurisdiction to 
deal with the petition in spite of dismissal 
of the Second Appeal. The application 
was then transferred to the Assistant 
Judge, who heard it on the merits, made 
(be ruleabsolute and directed a re-hearing 


of the appeal on the 13th November, 1919. 

The defendants have appealed from 
this order. We have now heard the ap- 
peal from the order and the rule on the 
application for review in this Second 
Appeal. 

In my opinion the result of the 'appeal 
must ultimately depend upon the view 
which we take of the plaintiff’s application 
for the review of the dismissal of their 
second Appeal. I shall, therefore first 
deal with the review petition. 

The petition does not clearly state the 
grounds for review and there is no 
affidavit as to the circumstances under 
which the appeal came to be dismissed. 
It is obvious, however, that the applicants 
seek to get rid of the dismissal of the 
appeal, which might stand in their way as 
regards the review proceedings in the 
District Court. There is no substantial 
difference between an appeal dismissed 
under Rule 11 of Order XLI and an ap- 
peal withdrawn in the result, except as 
regards its effect on the right of the ap- 
pellants to apply for a review of the 
lower appellate Court’s decree. By asking 
this Court to review its order of dismissal, 
the appellants do not ask us to adjudicate 
the merits of the appeal in any different 
sense but seek merely to get rid of a legal 
bar to their review application, which 
when it was made to the District Court 
was in order. For the purpose of the 
review here, it must be assumed, and in 
the present case the assumption would 
not be without justification in view of the 
conclusion reached by the lower appellate 
Court on the merits of the review petition, 
that the applicants may have reasonable 
grounds to apply for a review of the 
decree of the District Court. Under such 
circumstances this Court has usually not 
refrained from helping the applicant, as 
the judgment in Narayan Si doji v. Davud^ 
bhai Fatehhari (5) would show. The dis- 
cretion must be exercised with reference 
to the circumstances of each case as to 
whether it is requisite in the interests of 
justice to grant a review. Speaking for 
myself I should be disposed to allow 
the review asked for. But my Lord 
the Chief Justice is not prepared to grant 
the review : and in view of the irregular 
procedure adopted by the applicants and 
lapse of lime, I am not prepared to 
dissent from that conclusion. The result, 
(5) Ub72) 9 Bom. H.C.R. 233. ^ 



1922 sriivAPPA parSa V ramachandra narasinha (Shah, j.) j&ombay 


therefore, is that the application for 
review must be rejected. 


The appeal from order must necessarily 
be considered on the footing that the dis- 
missal of the Second Appeal stands. It 
is clear that the appeal must be considered 
subject to the limitations contained in 
Rule 7 of Order XL VI I. It is also clear 
that the order made by the lower appel- 
late Court is not open to any of the 
objections mentioned in Rule 7 (1). The 
application was made in time, it is found 
to satisfy the requirements of Rule 4 and 
the order is made in accordance with th3 
provisions of Rule 2. I do not think that 
it is open to us to go into the merits of 
the order beyond the scope of the objec- 
tions stated in Rule 7. 


It is urged, however, that the applica- 
tion for review became whoUy incompe- 
tent when the High Court dismissed the 
Second Appeal, and that the subsequent 
proceedings are without jurisdiction. 

It is clear on the admitted facts that 
the review petition was in order when 
it was presented to the District Court, 
Under Section 114 of the Code of Civil 
Procedure, the plaintiffs were entitled to 
apply for a review of the decree of the 
District Court as at the date of the 
application no appeal was preferred to 
this Court. It is also clear that the mere 
fact of their having preferred the Second 
Appeal did not create any bar in the way 
of their proceeding with the application. 
It has been held that the pendency of 
the appeal subsequently filed would not 
deprive the lower Court of its jurisdiction 
to hear the application : see Narayan 
Purushotham v. Laxmi Bai (6), Chcnna 
Reddi v, Pedaohi Reddi (7) and Pyari Mo- 
han Kandu v. Kalu Khan (2). It is also 
indisputable that if an application for 


(6) (1914) 38 Bom. 416-23 h C. 5l3=» 

16 Bom. L.R. 189. 


review were made to the . District Court 
after the appeal from the decree sought 
to be reviewed is preferred to the High 
Court and dismissed by that Court, the 
District Court will have no jurisdiction 
to entertain the application : see Narayan 
Si doji v. Davudbai Fateh Bai (5) and 
Rama p pa v. Bharma (8). 


The question that arises in this appeal 
is whether an application properly filed 
becomes incompetent in virtue of the 
subsequent dismissal of the appeal under 
Rule 11 of Order XLI, by the High 
Court. There is no decision on this 
point. The opinion expressed in Pyari 
Mohan Kanin v. Kala Khan (2) on this 
point was not necessary for the decision 
of the case. 


That opinion, however, is entitled to 
weight. It seems to me rather anoma- 
lous that the Court which has jurisdic- 
tion to deal with a review application 
properly made to it, should cease to have 
jurisdiction to proceed with it because of 
an order in the appeal from that decree of 
the Court, which leaves the decree un- 
touched, and which has not the effe 9 t of 
confirming or varying that decree. Obser- 
vations in Bapn v. Vajir {\) as to the effect 
of summary dismissal of an appeal on the 
decree appealed from ought to have the* 
same force in a case like the present. It 
is true that the application in Bapn v. 
Vajir (1) was one for an amendment of 
the decree and not for a review thereof. 
A review application is subject to certain 
statutory limitations which do not apply 
to an application for an amendment of 
the decree. 


It is clear that after the appeal is sum- 
marily dismissed, it is difficult to pre- 
dicate, as required by the provisions 
of the Code, that no appeal has been 
preferred from the decree sought to be 
reviewed. It is difficult to extend the 
concession in favour of the party seeking 
a review beyond t&e stage to which the 
decisions of the type of Narayan Puta* 


(7) (1909) 32 Mad. 416*6 M. L. T. 135: 
^ 2 I.C. 802*19 M.LJ. 388. 


(8) (1906) 30 Bom, 625*8 Bom. L.R, 842| 



1^4 j^ombay 


NARAYAN MORESHWAR V. WAMAN MAHADBO (Shah, J.| 




shotham v, Laxmihai (6) have carried it. 
Though it may be somewhat anomalous, 
it seems to me that in virtue of the dis- 
missal of the appeal under Rule 1 1 by 
this Court, the District Court ceased to 
have jurisdiction to proceed with the 
review petition, which was quite in order, 
when it was made. 

Though it has not been suggested in 
argument, I have considered whether the 
pendency of the rule issued on the appli 
cation to this Court for review, of the 
dismissal of the appeal could justify our 
holding that the appeal was pending 
during all that time. If the appeal can be 
legitimately treated as pending while the 
rule was pending in this Court, the posi- 
tion would be covered by the decisions 
to which I have referred. But I do not 
think that without straining language 
beyond all reasonable limit, the appeal 
which was dismissed can be held to be 
pending simply because the rule on the 
review petition was pending. In form and 
in substance the appeal was disposed of, 
when it was dismissed. 

Without expressing any opinion on the 
merits of the application for review in 
the District Court, the appeal from order 
must be allowed. Accordingly I concur 
in the order proposed by the Chief 
Justice. 

Appeal allowed, 
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Waman Mahadeo Knlkavni — Defendant- 
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S. A. No. 441 of 1920, decided on 2nd 
March, 1921, from a decision of Asst. J., 
Satara, in A. No. 378 of 1919. 

Hindu law--lnheritance--Widow inheriting 
as a gotraja sapinda to female — Widow takes 
absolute estate. 

In the Bombay Presidency under Hindu Law a 
widow inheriting as a gotraja sapinda from a 
female takes an absolute estate which would go 
on her death to her heirs and not revert to the 
heirs of the last female owner. 2* Bom, 192 (F.B.) 
followed. [P. 136, C. 2; P. 137, C. 1 ] 

K. H. Kelkaf--ior Appellant. 

P. V, Kane — for Respondent. 

Shah, J.;-The facts which have 
‘given rise to this Second Appeal are not 
in dispute. The following table shows 


the relationship of th% parties con- 
cerned : — 




The property in suit belonged to Vaj* 
neshwara who died leaving a widow, 
Gangabhai, and a pre- deceased son’s 
widow, Savitribai. After his death Ganga- 
bai adopted the natural brother of the 
present plaintiff from the other branch. It 
is common ground that after the death of 
Shankar and his widow in 1909, the pro- 
perty vested absolutely in Shankar's 
daughter, Krishnabai, who was a few 
months old then. She died few months 
after her parents, Savitribai took posses- 
sion of the property as the next heir of 
Krishnabai, and sold it to the present 
defendant in 1913. Savitribai died in 
1915 ; and the plaintiff, who is the grand- 
son of the brother of Yajneswara, claims 
the property in the suit on the ground'that 
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the alienation by Savitribai was not for 
any legal neo6^ity and that it ceased to 
be operative on her death* 

The defendant pleaded that Savitribai 
was absolutely entitled to the property as 
•the heir of Krishnabai and that in any 
case the sale was for a legal necessity. 
Both the lower Courts have found that 
there were no legal necessity for the alien- 
ation, but they have held that Savitribai 
was absolutely entitled to the property 
and was competent to alienate it without 
any necessity. 

In the appeal before us it is not disputed 
that Savitribai as the widow of the uncle 
of Krishnabai was a nearer heir to Krish- 
nabai than the plaintiff according to 
the rule laid down in Lallubhai Bapuhhai 
V. Manhuvavhai (1) and affirmed by the 
Privy Council in Lalloboy Bhappoohhoy v. 
Cassibai (2). She would undoubtedly be 
a nearer gotraja sapinda to Krishnabai’s 
father than the plaintiff according to that 
rule, and, therefore, a preferential heir to 
Krishnabai. It is hardly necessary to 
discuss this point any further in view of 
the decisions in Tukaram v. Narayan Ram- 
achandra (3) and Basangavada v. Basanga- 
t;aia,(4) and the clear provisions as to the 
succesgion to the estate of a maiden, both 
in the Mitakshara and the Vyavahara 
Mayukha (see Mitakshara. Chapter II, 
Section XI, paragraph II ; Stokers Hindu 
Law Books, p* 463 and Vyavahara Mayu- 
kha Mandlika’s Hindu Law, pp. 97 and ^8.) 

It has been argued, however, that the 
widow inheriting as a gotraja sapinda 
according to the rule in Lallubhai Bapu- 
bhai's case (1) always takes a limited estate, 
and that on her death the property goes 
not to her heirs but to the heirs of the 
last owner, whether the inheritance be 
from a male or female. Where the widow 
inherits as the gotraja sapinda from a 
male, it is clear on the authorities that 
she takes the limited estate of a 
Hindu widow and that on her death 
the property would revert to the rever- 
sioners of the last male owner. But 
there is no direct authority on the ques- 
tion as to whether the widow inheriting 
from a female under similar circumstances 

1) (1876) 2 Bom. 388. 

2) (1880) 5 Bom. 110*7 1. A. 212*4 Sar. 
164 (P.C.). 

(3) (1911) 36 Bom. 339-^ 14 l.C. 438= 14 Bom. 

L. R. 89. 

(4) (1914) 39 Bom. 87=27 I. C. 167* 16 Bom. 

" . R, 699, 
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takes it subject to the same limitation. 
The learned pleaders have not cited any 
such authority. We have taken time to 
consider the case and I have not been 
able to find any decision directly bearing 
on the point. In the case of Bai Kcssethai 
V. Hunsraj Morarji (5) the co« widow in- 
herited the estate which was held to have 
been absolutely vested in the deceased 
widow. She was preferred as an heir to 
the estate as the nearest sapinda : 
but there was no question in that case 
as to the nature of the estate, which she 
took. 

It is argued, however, on behalf of the 
respondent that the ratio decidmdi in 
Gandhi Maganlal v. Bai Jaiah (6) which 
found favour with the majority of the 
Full Bench is decisive of the question, 
and that the widow Savitribai took an 
absolute estate, which would go on to her 
death to her heirs and not revert to the 
heir of the last male owner. This was a 
decision as to the grandmother inheriting 
her maiden grand daughter’s estate ; and 
it was held that she took an absolute and 
not a limited estate. One of the grounds 
of the decision was that she did not take 
as the widow of her husband but as a 
grandmother. 

It is urged on behalf of the appellant 
that the decision must be limited to the 
case of a grandmother, and that a widow 
who takes the estate as gotraja sapinda 
under the rulein Lallubhai Bapuhhai' s case 
(1) takes it as the widow of her husband 
and can only take it subject to the ordinary 
limitation of a Hindu widow. In the Full 
Bench decision, however, the majority of 
the Judges base their conclusion on the 
broad consideration that the general rule 
as to females inheriting the property in 
this Presidency is that they take it 
absolutely, and that the limited estate is 
an exception applicable to cases of females 
entering the family by marriage and in- 
heriting from a male and not from a 
female. The exception, it is stated, does 
not apply when the inheritance is from a 
female. It is quite true that this reason- 
ing was not accepted by Candy, J, But 
the other Judges (Jenkins, C J. and Ran- 
ade, Parsons and Crowe, Jj.) accepted 
that view ; and it appears to me that 

(5) (1906) 30 Bom. 431 = 33 I. A 176= 8 “b^. 

L.R. 446*10 C.W.N. 802=4 C. L. J. 

9=3 A.LJ. 484=16 M. L. J. 446 (P.C.), 

(6) (1899) 24 Bom. 192=1 Bom. L. R, 574 

(F,B.). 
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their decision is based mainly upon that 
ground. Though they had not to deal in 
that case with a widow inheriting as a 
potvaja sapinda according to the rule in 
Lallubhai v. Manukmarbai (1) the reason 
of the rule which they have enunciated is 
equally applicable to such a widow an l 
cannot be confined to the case of a grand* 
mother inheriting from her maiden 
grand-daughter. I see no good ground to 
refuse to apply the general proposition 
enunciated in the case by the majority of 
the Full Bench to the case of a widow 
inheriting as a gofraja sapinda from a 
female. 

In the present case it is clear that 
Krishnabai as the daughter of Shankar 
took the estate absolutely : and if on the 
death of Savitribai, who took as an 
heiress to Krishnabai the inheritance is 
to be traced back to the heirs of Krishnabai, 
we would be extending the theory of 
reverting to the last owner in the case of 
inheritance from a female in a manner 
in which it has never been done before in 
this Presidency. At least the reported 
decisions do not disclose any such appli- 
cation ; and the observations of Telang, J, 
about the theory of reverting to the last 
male owner in Manilal Rewadat v Bai 
Rewa (7) suggest that the theory should 
not be extended beyond the limit already 
accepted in this Presidency. Personally 
I am unable to find anything in the 
Mitakshara or of the Vyavahara ^layuka, 
.where the subject of Stridhan is dealt 
with to support the view that the estate 
inherited by a widow from a female is 
subject to such limitation as is applicable 
to a widow inheriting from a male. ' 

It may appear rather anomalous that 
the widows coming in as gotraja sapindas, 
under a ruling which was based upon 
acceptance and usage rather than upon 
texts, should be able to take the property 
absolutely when they inherit from females, 
though they would take only a limited 
estate when they inherit from males. If, 
however, the significance of the absence 
of any such limitation in the texts relat- 
ing to the devolution of SMiAaw, technical 
or non-technical, such as is indicated in 
the texts in the case of a widow inherit- 
ing her husband’s estates and as is now 
accepted in the case of all widows inherit- 
ing from a male in this Presidency is pro- 
perly appreciated, it would appear that 


the anomaly is only apparent and not real. 
In the absence of an 3 ^i^orted cases 
bearing on the question of the nature of 
the estate inherited hy a widow taking 
under the rule in Lallubhai Bapu Bai'scase 
(1) from a female who owns the estate 
absolutely, and in the absence of a clear 
indication of acceptance and usage' to the 
contrary it is difficult to differentiate the 
case of such widows from the case of 
other females like the grand-mother 
inheriting from a female. I do not see 
any adequate ground not to apply to such 
widows the general rule as stated by Sir 
Lawrence Jenkins in Ghandi Magan LaVs 
case (6). 

It is not without significance that, 
though the judgment of the learned Chief 
Justice in that case refers to the circum- 
stance that the grandmother does not come 
in as a widow of her husband, it proceeds 
to deal with a point based on the differ- 
ence between inheritance from males and 
females, and does not appear to lay any 
stress upon the first consideration as 
would appear from the fact that the case 
of a mother inheriting from a male is 
expressly included in the exception. 

Further this Court has declined to re- 
consider the nature of the estate inherited 
by a mother from her son in spite of the 
judgment of Candy, J., and the reason 
given by the majority of the Full Bench 
that the grandmother did not come in as 
her husband’s widow in Gandhi Magan 
Lai's case (6) see Vrijbhukandas v. Bai Par- 
vati («). The case of the grandmother 
inheriting from her grandson came up for 
consideration, when there was no such 
precedent as regards the nature of her 
estate as would necessitate the applica- 
tion of the rule of stare decisis. Still the 
point was treated as settled by the deci- 
sions relating to the mother and other 
widows inheriting from males ; see 
Dhondi v. Radhabai (9). The decisions 
indicate by implication that the view of 
the majority of the Full Bench in 
Gandhi Magan LaVs case (6) as to the 
difference between inheritance from 
males and that from females was accept- 
ed as the real basis of the decision. After 
a careful consideration of the point I 
have come to the conclusion that Savitri-i 
bai, inheriting as a gotraja sapind(\ 

(8) (1907) 32 Bom. 26*9 Bom. L. R. U87. 

(9) (1912) 36 Bom. 546*16 I. C. 343*14 Bom. 

I, R. 569. 


(7) (1892) 17 3om. 758, 
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under the ru^a stated in Lallithhai Bapu^ 
hhal V. Mcmmarhhai (1) from a female, 
took an absolute estate. 

Though the case comes from a district 
where the Mitakshara law prevails, I 
have referred to the Mitalcshara and the 
Vyavahara Mayukha generally as there is 
no conflict between the two on the point 
in question. 

My remarks in this judgment are made 
strictly with reference to the law as 
accepted in this Presidency. It is obvious 
that the question cannot arise where the 
vmXqxxx Lalluhhai Bapuhhai's (1) giving 
the widow the place of her deceased hus- 
band in the order of succession as a 
gotfaja sapinda within certain limits is 
not accepted. 

I would confirm the decree of the lower 
appellate Court with costs. 

Macleod> C J.:— I agree. 

Decree confirmed. 
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S. A. No. 158 of 1920, decided on 31st 
March, 1921, from a decision of 
D. J., Ahmedabad, in A. No, 3S4of 1918, 

Hindu law oint family — Sale of his share 
by a co-parcener — Suit for partition by the 
purchaser — Suit lies-share belonging to vendor 
to be given to him if possible. 

If an outsider purchases a particular portion of 
joint family property from one of the co parce- 
ners in a joint family, he is entitled to a file a suit 
against the other members of the family for 
partition, and on partition, if possible, the pro- 
perty which he has purchased as belonging to a 
certain co-parcener should be given to him as his 
share. 11 Bom. H. C 72, and 11 Bom. H. C . 76 
followed. [P. 137, C, 2J 

G, N, Thahor — for Appellants. 

A. G. Dasai — for Respondent No. 1. 

Judgment i — One Gema was the 
owner of certain property which he had 
mortgaged to one Babashai. Gema died 
leaving three sons Dabhai, Gokul and 
Hemta. Dabhai died leaving two sons 
Dhula and Desai. One Dfaula Ram paid 
off the two mortgages created by Gema, 
and in consideration of this Gokul and 
Hemta sold to him a certain plot of land 
which in these proceedings is referred to 
1922 B-18 
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as lot A. That was in 1908. Then in 
1914 the sons of Dabhai filed a suit 
No. 239 of 1914 to recover by partition 
separate or joint possession of l/3rd share 
in lot A. Subsequently Dhula Ram filed 
suit No. 386 of 1914 to recover his share 
of the whole of the family property by 
partition. It will not be necessary to 
refer to the course which the trial of these 
two suits took. But on the 4th August, 
1919, the judgment was passed by the 
District Judge in two first appeals from 
the judgments of the lower Court in these 
two original suits. The result of that 
judgment was that suit No. 239 of 1914 
was dismissed, and in suit No. 386 of 1914 
partition was decreed, lot A which v;as 
estimated in value at 2/3rds of the family 
property being allotted to the plaintiff in 
that suit, the remainder of the property 
being given to Dhula and Desai Dabhai 
as their l/3rd share. 

It has been urged that Dhula Ram as 
the purchaser of lot A from two of the 
co-parceners had no right to file a suit for 
partition of the whole property. But 
that question was decided by two decir 
sions of this Court in Pandurang Anandrau 
V. Bhaskar Shadashiv (1) and in Udaram 
Sitaram v. Ranu Panduji (2). It appears 
certain from those two decisions that if 
an outsider purchases a particular por- 
tion of joint family property from one of 
the co-parceners, he is entitled to file a 
suit against the other members of the 
family for partition, and, on partition, if 
possible, the property which he had pur- 
chased as belonging to a certain co-parce- 
ner should be given to him as his share.j 
Therefore it is quite clear that Dhulaj 
Ram’s suit was a perfectly good suit to 
partition the family property, while the 
suit of Dhula and Desai Dabhai to 
recover by partition from the heirs of 
Dhula Ram either separate or joint pos- 
session of l/3rd share of lot A, was 
entirely misconceived. Really the only 
question which arises is whether the parti* 
tion which was effected by the District 
Judge was a fair and equitable partition. 
He has valued lot A at 2/3rds of the 
whole of the family property and awarded 
it to the sons of Dhula Ram. 

It was contended that there was a well 
in lot A, and that a wall in joint family 
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(1875) 11 Bom. H.C R. 70, 
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property was indivisible, . therefore in 
some way the sons of Dabhai should be 
allowed a share in the well. But what- 
ever the law rriay be, this question was 
never taken in the lower Courts. The 
only ground upon which the sons of 
^Dabhai objected to the valuation and the 
method of partition was that the land in 
lot A was not properly valued at Rs. 992. 
The land of that lot was worth Rs. 2,000 
as it was the best land and had a well in 
the field, and therefore in some way they 
should be given a share in the well. 

The result then is, as very often hap- 
pens, that a question of law is raised in 
Second Appeal, although the evidence 
upon which alone that question of law 
could bj decided has not been led in the 
lower Court. We do not know the com- 
parative situations of the various items of 
the family property, and it is not possible 
to say whether it would be of any use to 
give the plaintiffs, the sons of Dabhai, the 
rights of taking water from the well in 
lot A; nor can it be said that we have the 
materials to satisfy us that they should be 
given l/3rd of lot A, as that would 
involve partition of each item of the joint 
family property amongst the claimants. 

It seems to us really that they are 
seeking in Second Appeal to set aside the 
partition which has been made by the 
District Judge on a ground which cannot 
be sustained. The District Judge has 
partitioned the family property in the 
only way in which it could be partitioned, 
lie has taken the value of each lot, and he 
has increased the value of the lot A, by 
Rs. 500, the value of the trees which 
Dhula Ram had sold, and finds the value 
of lot A to be Rs. 1,422, which is practi- 
cally 2/3rds of the whole of the family 
property, and awards the rest of the pro- 
perty to the sons of Dabhai, That seems 
to be a perfectly fair decision. These 
appeals are dismissed with costs. 

A p peals dismissed, 

A* !• R. 1922 Bombay 138* 

Macleod, C. J. and Shah, J, 

Emperor — Appellant 

v. 

Moiilal Hira Lai — Respondent. 

Cr. Application for Revision No, 103 of 
1921, dated 22nd June, 1921. 

(a) Criminal P, C, fAot V of 1898), S$. 164 
and 337 -^Accused — Tertder of Pardon can be 
made only during in<^uiry into an offence. 


Under the provisions of Section 337 of the Cri- 
minal Procedure Code a tend^al*pardoQ can be 
made only during an inquSy into an offence 
under the Code, 

(b) Penal Code (ActXLV of 1860), S, 193 
— Tender of pardon not legal^Statement of 
accused under such pardon cannot be basis of 
charge under S, l9^3. 

Where a pardon has been tendered^ not during 
an inquiry under the Criminal Procedure Code, 
and the approver makes a statement under the 
pardon, such statement cannot forzq the basis of 
an alternative charge of an offence punishable 
under Section 193 of the Indian Penal Code, 1860. 

[P. 143, C. 1 ; P. 144, C. 2.] 

Bahadurji sviih G, 5. Palkar-- for the 
Crown. 

Binning with H, V» Divatia — for Ac- 
cused. 

Macleod) C. J. : — The accused was 
convicted by the First Class Resident 
Magistrate of Nadiad of intentionally 
giving false evidence under Section 193 of 
the Indian Penal Code and sentenced to 
six: months* rigorous imprisonment. An 
appeal to the Additional Sessions Judge 
was dismissed. The accused has now 
asked us to exercise our revisional juris- 
diction in his favour. 

The facts may be stated very shortly : 

The accused was suspected of having 
been concerned with what is well kuown 
as the Nadiad Derailment Case. The 
offence was committed on the 12th April, 
1919. On the 11th May, the accused was 
brought before Mr, Ker, the District 
Magistrate, who tendered him a pardon 
on the usual terms under Section 337 of 
the Criminal Procedure Code ; he was 
then examined by the District Magistrate 
and stated how he along with others 
uprooted the rails just before the passing 
of the troop train. The accused was 
examined as a witness in the case before 
the Special Tribunal on the 25th and 26th 
July, 1920 when he swore that he had 
nothing whatever to do with the offence 
and that his statement before the District 
Magistrate had been induced by dishonest 
motives. Thereafter the requisite sanc- 
tion was obtained from the High Court 
and the Special Tribunal, and after trial 
he was convicted as aforesaid on the 
ground that he had made two contra^ 
dictory statements on oath, one of which 
he must have known to be false. Two 
main objections have been taken to the 
decisions of the lower Courts. 

It is contended (1) that the pardon 
granted by the District Magistrate was 
illegal inasmuch as the Magistrate h^d uq 
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jurrsdiction t<f grant pardon under Sac- 
tion 337 of the Criminal Procedure Code, 
because the pardon must relate to an 
offence under inquiry that is to say, under 
a magisterial inquiry which has com- 
menced under Chapter XVIII of the 
Crinlinal Procedure Code. That, as the 
grant of pardon was illegal, the accused's 
statement pn oath before the District 
Magistrate was inadmissible in evidence 
and could not be made an alternative 
ground for giving false evidence. 

(2) That the District Magistrate had 
no jurisdiction to examine the accused as 
a witness because qnder Section 337 the 
examination is to be made in the case, f 
at the time of the Magisterial inquiry or 
at the regular trial, 

If these arguments are to be given effect 
to, it must follow that no pardon can 
be tendered under Section 337 until 
the commitment proceedings have com- 
menced, nor can the evidence of a suspect 
be obtained in exchange for a pardon al- 
though it may often happen that with- 
out such evidence, it would be useless 
to institute proceedings against any one 
for the offence in question. It is difficult 
to believe that the Legislature ever 
intended to restrict the granting of par- 
dons in such a way, but the question 
is whether Section 337 can be con- 
strued in the way in which it has been 
suggested by Mr. Binning that it should 
be construed. 

Now “ inquiry " is defined in Section 
4 (k) of the Code as any inquiry other 
than a trial which may be conducted by 
a Magistrate under the Code. Ihe term 
is not cdnfined to proceedings in which 
an accused is placed before a Magistrate 
charged with an offence. Under Section 
159 a Magistrate may make a preliminary 
inquiry in order to ascertain whether an 
offence has been committed and if so 
whether any person should be put upon 
their trial. No doubt in Section 164 it is 
provided that statements and confessions 
recorded thereunder should be record- 
ed before the commencement of the 
inquiry or trial, and inquiry there 
refers to the commitment proceedings, 
while the Police proceedings in Chapter 
XVII are called “ investigation," But it 
is difficult to see how it can be said that 
if a Magistrate is instituting an inquiry 
under Section 159 into an offence that 
6fifence is not under inquiry. However, 


it does not appear in this case that 
Mr. Ker was holding a preliminary 
inquiry under Section 159. 

The Additional Sessions Judge has got 
over this difficulty by saying that Mr, Ker 
had to make an inquiry in order to as- 
certain if the accused was willing to 
accept a pardon on the usual terms. This 
is ingenious but hardly satisfies the rules 
of construction, Evidently from the 
record Mr. Ker thought that the term 
“ under inquiry " in Section 337 was not 
used in a technical but in a popular sense 
since he considered that the offence was 
under inquiry from the 12th April, the 
date on which it was committed. Section 
337 is the first section in a Chapter 
headed “ General Provisions regarding 
inquiries and trials*" It is certainly open 
to argument that “ inquiries could only 
mean enquiries held according to the 
terms of the Code, and that, therefore, an 
offence under inquiry could only mean an 
offence which was being inquired into b> 
means of an inquiry instituted according 
to the provisions of the Code, and not an 
offence which was being inquired into in 
a popular sense, since it may always be 
said that as soon as an offence is com- 
mitted and becomes known to the autho- 
rities inquiry naturally follows and it 
becomes an offence under inquiry, 

The Code makes no mention of an in- 
quiry by a Magistrate to ascertain whether 
a certain person is willing to accept the 
terms on which a pardon is offered to 
him. A Magistrate must no doubt ask 
certain questions, but questions are also 
asked before a confession is recorded and 
it does not follow that the offence then 
becomes an offence under inquiry. It 
does not appear, therefore, in this case 
that when the accused was tendered a 
pardon by Mr. Ker the offence was under 
inquiry, unless the words '‘under inquiry" 
can be used in their popular sense. A 
further difficulty arises in the construc- 
tion of this remarkably ill-drawn section, 
because it is nowhere stated directly that 
the District Magistrate, when the pardon 
has been accepted, shall take down the 
statement on oath ^f the person who has 
accepted thepkrdon. Sub-Section (1) deals 
merely with the tender of a pardon ; Sub- 
Section (2) says that a person who has 
accepted a pardon shall be examined as a 
witness in the case. 
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Sub- Section (4) provides that a Magist- 
rate who has tendered a pardon and has 
examined the person to whom it is grant- 
ed shall not try the case if it is triable by 
a Magistrate. That might happen if the 
evidence of the approver showed that a 
minor offence had been committed and 
not an offence triable exclusively by a 
High Court or a Court of Session. A per- 
fe tly plausible construction of the section 
is that the District Magistrate may tender 
a pardon although he is not the Magis- 
trate inquiring into the case provided an 
inquiry under the Code is proceeding. He 
could then take down the statement of 
the approver under Section 164 if an 
inquiry was proceeding under Section 159, 
but if the inquiry was proceeding under 
Chapter XVIII, the approver would have 
to be sent to be examined as a witness by 
the Magistrate holding the inquiry. 

In this case it is not suggested that an 
inquiry was proceeding under Section 159, 
so the offence was not under inquiry and 
a pardon could not be tendered. 

The other construction would be that 
as soon as the authorities are informed 
about an offence having been committed 
the offence becomes an offence under 
inquiry and the District Magistrate has 
jurisdiction to tender a pardon. 

But assuming that the District Magis- 
trate has power to tender a pardon if the 
offence is under inquiry in the popular 
sense, it is difficult to see how it can be 
said that if he examines on oath the per- 
son who has accepted the pardon, he does 
so under the provisions of Section 164 
which enable a Magistrate to record the 
statements of witnesses or the confessions 
of accused persons before the commence- 
ment of thelnquiry or trial. No doubt it 
would be desirable, if an accused person 
sent to a Magistrate for his confession to 
be recorded, says that he will not confess 
but if he is tendered a pardon he will 
make a statement, that the Magistrate 
should have power to tender a pardon 
and take the statement on oath, but, as 
far as I can see, this power has not been 
given by the provisions of the Code. 

A similar question arose in the Court 
of the Judicial Commissioner of Sind in 
the case of the Crown v. Andal (1). The 
opponent, under suspicion of having corn- 
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mitted a murder with twot>ther persons, 
was placed by the investigating Police 
before the District Magistrate who 
tendered him a pardon which was accept- 
ed. He was then examined under Section 
164, Criminal Procedure Code. He made 
a statement implicating himself anfd the 
other two persons who were than placed 
before the Sub-Divisional, Magistrate on a 
charge of murder. The opponent was 
examined before the Committing Magis- 
trate and denied nearly every statement of 
fact that he had made to the District 
Magistrate. An application was then 
made to sanction his prosecution for 
giving false evidence. It was suggested 
that the pardon was illegally tendered by 
the District Magistrate as the inquiry 
under Chapter XVIII of the Code had 
not commenced. Pratt, J. C,, after referr- 
ing to the Prinsep’s Commentary on the 
Criminal Procedure Code which support- 
ed the suggestion, said (p. 175) : — 

“ He (the author) appears to limit the 
scope of the section to a procedure by 
which a person, over whom the Magis- 
trate is exercising jurisdiction as an accus- 
ed person and who is therefore inca- 
pacitated by Section 342 (4) from giving 
evidence, can be converted into a witness. 
There is no authority for so limiting the 
section and I do not think of words of the 
section justify the limitation. The sec- 
tion refers to the ‘offence under inquiry’ 
but the word inquiry is not necessarily 
limited to an inquiry under Chapter 
XVIII, see the definition of the word in 
Section 4 (k) of the Code and its use in 
Section 159 where a Magistrate may make 
an inquiry for the purpose of assisting the 
Police in the discovery and arrest of the 
offender.” 

It is quite true that the District Magis- 
trate need not be the Magistrate inquir- 
ing into the offence, but if the word 
* inquiry ’ in the term ‘ offence under 
inquiry * is to be construed as defined in 
Section 4, then no doubt it must be shown 
that some inquiry under the provisions of 
the Code was proceeding before the Dis- 
trict Magistrate could tender a pardon. 
Therefore, with all due respect, there 
seems to be a fallacy in the argu- 
ment of the learned Judicial Commis- 
sioner as he considered the offence 
was under inquiry though it was not 
shown that any inquiry under the Code 
was proceeding. It would have been 
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different if he had considered that the 
word inquiry was used in its popular 
sense. 

If, then, there are two possible con. 
etructions of Seciton 337 the accused is 
entitled to the benefit of that construction 
which is tn his favour. I cannot but 
regret the conclusion to which I have 
been forced tp come. The only remedy 
in my opinion, is for the Legislature at 
the earliest opportunity to recast Section 
337, so as to make it clear (1) that the 
term ** offence under inquiry ** includes an 
offence ‘ under investigation, (2) that a 
District Magistrate or Presidency Magis- 
trate, when the pardon has been accepted, 
can take the approver’s statement on oath 
so that it can be the basis of an alter- 
native charge of perjury if he contradicts 
himself when giving evidence in the case. 

The rule must be made absolute. 

Shahi J.: — The accused in this case 
has been convicted under Section 193, 
Indian Penal Code, in respect of two con- 
tradictory statements made by him. The 
first statement was made by him on the 
11th May, 1919, before the District Magis- 
trate of Kaira, when a pardon was tender- 
ed to him under Section 337, Criminal 
ProcedTure CovIe, in respect of the offence 
connected with the derailment near 
Nadiad in April 1919 punishable under 
Section 126 (b) of the Indian Railways Act 
(IX of 1890). The second statement was 
made by him in July 1919 when he was 
examined as a witness in the Nadiad 
Derailment case which case was tried by 
the Commissioners appointed under the 
Defence of India Act, IV of 1915. It is 
not disputed now, and it is obvious, that 
these two statements are contradictory, 
and that one or the other must be false to 
the knowledge of the accused. The pro- 
secution do not seek to prove that the 
statement made by the accused as a wit- 
ness at the trial is false, but rely upon 
alternative charge based upon the two 
contradictory statements. If, therefore, 
it can be shown by the accused that the 
first statement by him before the District 
Magistrate cannot form the basis of an 
alternative charge, the prosecution must 
fail. 

It is urged on his behalf that the first 
statement cannot be made the basis of an 
alternatire charge, firstly, because the 
District Magistrate had no power to ten- 
der him a pardon at that stage and to 
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examine him on oath under Section 337, 
and, secondly, because the statement 
recorded by him is not provided for by 
the Code of Criminal Procedure, and 
cannot be used against him, quite apart 
from the question of the power of the 
District Magistrate to tender a pardon at 
that stage. 

The undisputed facts relevant to these 
contentions may be briefly stated. The 
crime of derailment was committed on- or 
about the 11th April, 1919, and it was 
under investigation on the 11th May. 
The accused was taken to the District 
Magistrate for a pardon. The District 
Magistrate first tendered the pardon to 
the accused, and then recorded his state- 
ment in question on oath. There was no 
inquiry then going on at the time under 
Chapter XV III, and as the accused in the 
derailment case were tried under the 
Defence of India Act, no such inquiry 
was ever made. A report of the crime 
was made to the City Magistrate of 
Nadiad, under Section 157, Criminal Pro- 
cedure Code, and it is not suggested that 
he had started any inquiry under Section 
159 at the time. The District Magistrate 
in fact never acted under Section 159. 
In his evidence he states as follows: — 
“ Beyond making these approvers and 
taking their statements I have done 
nothing in this case.’* It is also clear 
from his evidence that the statement in 
question was recorded under Section 337, 
Criminal Procedure Code. 

As regards the first contention it seems 
to me on a proper construction of Section 
337 that the District Magistrate had no 
power to tender the pardon under that 
section at that stage as the offence was 
not then under “ inquiry *’ but under 
‘‘ investigation.” In the case of offences 
triable exclusively by a Court of Session 
or High Court ** inquiry ” under the Code 
ordinarily means the inquiry under Chap* 
ter XVIII of the Code by the Committing 
Magistrate. The expression ** any Magis- 
trate of the First Class inquiring into the 
offence ” used in Section 337 ‘ 1 ’, in my 
opinion, ordinarily indicates a Magistrate 
holding an inquiry finder Chapter XVIII. 
That, at any rate, is the only inquiry 
which is necessary under the Code in the 
case of offences exclusively triable by a 
Court of Session. The scheme of the Code 
and also the general provisions in Chapter 
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XXIV relating to inquiries and trials go 
to show that the word inquiry is used 
to indicate a judicial proceeding as dis- 
tinguished from “investigation” and 
“ trial.’* The word “ inquiry ” is used 
in various sections of the Chapter, for 
instance, in Sections 341, 342, 346, 347, 
350, 351 and 352. In all these sections, 
having regard to the context, there could 
be no doubt that “ inquiry ” means the 
judicial proceeding contemplated by 
Chapter XVIII or any judicial inquiry 
provided by the Code : but it does not 
indicate any inquiry under Chapter XIV 
relating to investigation. It is difficult to 
believe that in Section 337 the word is 
used to indicate any other proceeding. If 
the word was used in the popular sense 
to indicate generally any offence exclu- 
sively triable by a Court of Session under 
investigation, the Legislature could easily 
have used an appropriate expression to 
indicate its meaning in that sense. 

The learned Advocate General has 
contended that the word “inquiry” is 
used not in the same sense defined by the 
Code but in a popular sense ; but I am 
unable to accept that contention. If that 
was the meaning, Section 338 would be 
unnecessary, as it could have been incor- 
porated as part of Section 337, fx)r the 
stage after commitment would also be 
included in the scope of the word 
“inquiry.” But the Legislature has made 
a definite provision for tendering a pardon 
at any stage after the commitment indi- 
cating thereby that that stage is not 
meant by the word “ inquiry used in 
Section 337. I do not see any reason to 
assume that in such a general provision 
the Legislature must necessarily indicate 
all stages prior to commitment. It may 
well be that the Legislature only meant 
to provide for a tender of pardon after the 
case was before the Committing Magis- 
tratefor “inquiry” under Chapter XVIII. 

It is further urged that the word inquiry 
as defined in Section 4 (k) includes every 
inquiry other than a trial conducted under 
this Code by a Magistrate or Court, and 
that it would include the inquiry made by 
the District Magistrate for the purpose of 
granting a pardon to the accused. Section 
i59 is relied upon by the prosecution for 
the purpose of showing that there may 
be an inquiry by a Magistrate before the 


inquiry, under Chapter XVIII before the 
Committing Magistrate, has commenced, 
I shall first deal with the argument based 
on Section 159. That Section does not help 
the prosecution in this case. No doubt 
an inquiry conducted by Magistrate 
under that section would be'*an inquiry 
conducted under the Code and would be 
included within the meaning of “inquiry” 
as defined in the Code. But I feel some 
difficulty in holding that such inquiry is 
included within the meaning of the word 
as used in Section 337, for the inquiry, 
referred to in Section 337, with reference 
to an offence exclusively triable by a 
Court of Session, would be, 1 think, such 
an inquiry as is necessary under the Code, 
while the preliminary inquiry contempla- 
ted by Section 159 is by no means a neces- 
sary step in the proceedings connected 
with every such offence. It is difficult to 
hold that in such a general provision a 
stage of the proceeding is indicated by the 
word “inquiry” which is not by any 
means an essential stage in the proceed- 
ings connected with an offence exclusively 
triable by a Court of Session. At the 
same time, as a matter of construction , it 
is difficult to hold that an inquiry, held by 
the Magistrate under Section 159 is not 
an inquiry conducted under the Code. 

I do not desire to decide this point'^as it 
is not necessary to do so. Assuming 
that a preliminary inquiry under Section 
159, Criminal Procedure Code, is included 
within the scope of the word “ inquiry ” 
used in Section 337 (1) it is clear that in 
the present case no such inquiry was 
going on at the time when the pardon was 
tendered to the accused. The report 
under Section 157, Criminal Procedure 
Code, was made to a Magistrate other 
than the District Magistrate, and it is 
common ground that that Magistrate was 
not making any inquiry under Section 159 
at the time. It is not disputed that the 
District Magistrate made no inquiry 
under Section 159 ; and indeed it is not 
clear under the circumstances whether he 
could have held any inquiry under that 
section, even if be was minded lo do so. 

As regairds the argument that the in- 
quiry which the District Magistrate made 
under Section 337 was itself an inquiry 
under the Code within the meaning of 
the definition of that word, it is en'ough 
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to pojnt out that the Code itself does not 
make any provision for any inquiry in 
the District Magistrate or any other 
Magistrate in connection with a tender of 
pardon. He may make such formal or 
informal inquiry as he likes for his guid- 
ance. Butitis entirely a matter of his 
choice. * such inquiry as he makes 
would not be an inquiry conducted under 
the Code within the meaning of Section 4 
(k). No doubt the law requires him to 
state his reasons for tendering a pardon. 
But no inquiry is provided by the Code : 
and I feel no hesitation in holding that 
the proceeding which the District Magis- 
trate made for recording his reasons for 
tendering the pardon was not an inquiry 
within the meaning of Section 4 (k). It 
would follow that the tender of pardon on 
the 11th of May, was not within the scope 
of Section 337 (1) and that the accused 
could not have been examined on oath by 
him at the time. The statement, there- 
fore, cannot from the basis of an alterna- 
tive charge. 

Ordinarily it may not be a matter of 
any practical moment whether the pardon 
is tendered before or after the inquiry is 
started^ as the person to whom the pardon 
is tendered would be examined as a wit- 
ness at the inquiry before the Committing 
Magistrate and afterwards at the trial, 
when the pardon would be in force. But 
it becomes a matter of importance when 
the District Magistrate, not conducting 
any inquiry under the Code, examines a 
person on oath before the committal 
proceedings are started, and when that 
statement is sought to be made the basis 
of an alternative charge as in the present 
case. I do not say that the District 
Magistrate could not have recorded the 
statement of the present accused on the 
1 1th of May. He might do so for the pur- 
pose of enabling himself to determine at 
the proper time whether or not the person 
concerned had fulfilled the condition on 
which the pardon was tendered to him 
after he was examined as a witness in the 
case. 

The fact, that in this particular case 
no inquiry under Chapter XVIII of the 
Code was made, as the trial was held 
under the Defence of India Act, does not 
effect this conclusion : and it is not 
suggested before us that the circumstance 
g^ffect it in any way. 
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Even assuming that the pardon was 
properly tendered at the time, I am by no 
means satisfied that the examination of 
the accused at that time was provided by 
the section. The examination of the 
person as a witness in the case is obliga- 
tory under Section 337 (2). In the present 
case as no inquiry under Chapter XVIII 
was necessary according to the special 
procedure laid down in the Defence of 
India Act, the only examination of the 
accused as a witness in the case was 
possible at the trial. The examination of 
the accused, such as was held on the 11th 
May by the District Magistrate, is not 
provided by the section. It is urged that 
though such an examination does not fall 
under sub-Section (2) it is clearly covered 
by sub Section (4). The lower Court have 
accepted this view. 

But I am unable to see how sub-Sec- 
tion (4) can help the prosecution. It 
does not in my opinion, provide for any 
examination of the person other than that 
required by sub-Section (2). But it only 
specifies the consequence of an ex- 
amination by the Magistrate after the 
pardon is tendered. That examination 
has reference to the examination of the 
person as a witness at the inquiry under 
Chapter XVIII. It is clear' that the 
examination as a witness in the case 
under sub-Section (2) could be held only 
at the enquiry under Chapter XVIII or at 
the trial. When a Magistrate tenders a 
pardon and examines him as a witness at* 
such an inquiry, sub-Section f4) provides 
that he shall not try the case. It is 
conceivable that apart from this provision 
the Magistrate may be able to try the case 
if he finds, in the course of the inquiry 
under Chapter XVI 1 1, that the offence is 
a minor offence triable by him, or if he 
happens to be a Magistrate specially 
empowered to try the case under Section 
30 ofThe Code. Sub-Section (4) is, there- 
fore, enacted to prevent the Magistrate, 
who examines the person as a witness in 
the case, from proceeding to try it; but it is 
not meant to provide for any examination 
of the person as a witness other than that 
indicated by sub-Section (2). 

As I have already pointed out, the 
District Magistrate, for his own guidance, 
may examine him after tendering the par- 
don. But that would not be an examination 
required by Section 337, though^ven such 
an examination may perhaps disqualify 
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him from trying the case as the wording 
of sub-Section (4) is apparently wide 
enough to include it. I see no groundi 
however, to hold that any examination 
other than that mentioned in sub Section 
(2) is required by sub-Section (4). It 
seems to me that the statement referred 
to in Section 339, sub-Section (2) is the 
statement made by the approver as a 
witness at the inquiry under Chapter 
XVI 1 1 or at the trial and no other. 1 am. 
therefore of opinion that the statement in 
question could not be used in evidence 
against him when the p&.rdon is forfeited, 
and could not form the basis of the alter- 
native charge laid against him. 

I do not think that Section 164, Crimi- 
nal Procedure Code, which was referred 
to in the argument, can apply to this 
statement. It is not recorded under that 
section. The District Magistrate’s evi- 
dence makes it clear that he acted under 
Section 337. Even apart from that cir- 
cumstance I do not think that the state- 
ment in question could properly bo record- 
ed under Section 164, which refers to 
statements of witnesses, who want to make 
them voluntarily before the inquiry or 
trial has commenced. A statement re- 
corded when a pardon is tendered may 
not be completely voluntary statement. 
It is apparently made under the influence 
of the tender of pardon. Though that 
influence is legally permissible, subject 
to the provisions contained in Sections 
,337 to 339, it is sufficient to take the 
statement out of scope of Section 164. 
Apart from the pardon probably the 
statements in question, if the accused ^as 
then prepared to make it, could have been 
recorded only as a confession under Sec- 
tion 161. 

I have considered the decision in BhaU 
lu Singh V. Queen Empress (2) (Cr.) and 
The Crown v. Andal (1). Though we are 
not bound by them they are authoritative 
pronouncements on the construction of 
Section 337. After a careful consideration 
of the provisions of the Code, with great 
respect to the learned Judges, I am unable 
to accept their reading of Section 337. I 
have stated my reasons for the construc- 
tion of the section which I accept. I do 
not suggest that the matter is free from 
difficulty* But on the whole it seems to 

I me that the statement recorded by the 
District Magistrate is one not required to 
be recorded under Section 337 and cannot 
(3) (1397J 3 P. Ji., 1897 Cr, 


be made the basts of an alternative charge I 
under Section 193, Indian Penal Code. I 
I would set aside the conviction and 
sentence and acquit the accused. 

Rule made absolute. 


A. I. R. 1922 Bomba4l44- 

Macleod, C. J. and ShaIi, 

Keshav Pandurang Lokhande and others--* 
Defendants - Appellants * 

v. 

Maruthi Krishna Shinde and others — 
Plaintiffs and Defendant No. 3- Respon- 
dents. 

F. A. No. 249 of 1918 decided on 
4th April, 1921, from a decision of 1st 
Class Sub- J., Sholapur in Suit No, 1105 
of 1916. 

Hindu Law — Widow — Savings from her 
limited estate is her absolute estate. 

Where out of savings which a Hindu widow, 
who inherited ancestral property belonging to 
her minor son, made from the income of the pro- 
perty, she purchased the property belonging 
to her brother at a Court sale and subsequently 
conveyed the property back to her brother and 
on the widow’s death, the reversioners sued to 
recover the property as an accretion to the 
ancestral property , 

Held : the property belonged to the widow’s 
brother, for there was never any intention on the 
widow’s part that the property should form an 
accretion to the ancestral property in her hands. 
Under Hindu law, a widow has an absolute con- 
trol over the income of the ancestral property 
which she inherits from her husband and can 
dispose of it as she pleases If she invests it then 
it will depend upon the facts proved whether she 
has shown an intention that the investment shall 
be an accretion to the ancestral property or 
whether she can hold it in the same manner as 
the savings with which she has purchased it. 
That must be a question of fact in each case. The 
fact that the investment is in the widow’s name 
cannot in itself be a presumption that the invest- 
ment is intended to bean accreti )n to the ancestral 
property. [P- 145, C. 1.] 

Coyajee and N, K. Gokhale — for Appel- 
lants. 

P, B, Shingne — for Respondents Nos. 1 
and 2. 

Macleod. C- J. Plaintiffs sued to 
recover possession of the moveable and 
immoveable property described in the 
plaint. 

One Satwaji died in 1864 leaving 
his widow Sakhubai, Vithabai the widow 
of his pre- deceased son and a grandson 
Govinda. After Satwaji’s death, his es- 
tate was managed by his widow Sakhu- 
bai until her death in 1867. Govinda died 
a minor in the same year. His mother 
Vithabai succeeded as his heir. The 
plaintiffs are the grandsons gf Ranaba, 
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the brother of Satwaji. The defendants 
are the sons of Vithabai’s brothers. 

The plaintiff^s disputed various aliena- 
tions made by Vithabai. They fall under 
three heads. The first was of certain 
property at Banegaon. The plaintiffs got 
a decree 'v^h regard to some of the pro- 
perties at Banegaon and the decision of 
the lower Court has not been contested in 
appeal. 

The second set of properties were ori- 
ginally the ancestral property of Vitha- 
bai*s brothers, Rama and Pandu. These 
properties were sold in execution in 1876 
and were eventually bought by Vithabai 
from the Court purchaser in 1882 and 
she conveyed them to her brothers in 
1884. Admittedly they were purchased 
out of her savings of the income of the 
ancestral property. The learned J udge 
has held that when Vithabai purchased 
the property in her own name, she pur- 
chased it and made it an accretion to her 
husband’s and son’s estate, and that she 
could not give it away to her brothers 
unless it was validly necessary to do so. 
That decision has been impeached in 
appeal and we think it is wrong. Admit* 
tedly, the widow had an absolute control 
over the income of the property and could 
dispose of it as she pleased. If she 
invested it, then it would depend upon the 
facts proved whether she had shown an 
intention that the investment should be 
an accretion to the ancestral property or 
whether she could hold it in the same 
manner as the savings with which she 
had purchased it. That must be a ques- 
tion of fact in each case. The fact that 
the investment was in the widow’s name 
could not in itself raise a presumption 
that the investment was intended to be an 
accretion to the ancestral property. 

In Istyi Dutt Koer v. Hanshutti Koeyain 
[1) the widows, shortly after the death of 
their husband in 1857, bought out of the 
savings of the income certain shares of 
[and in which their husband had been a 
share- holder to a large extent. They made 
Qo attempt to alienate what they had pur- 
chased until in 1873. They sold without 
making a distinction between the original 
estate and the property purchased after- 
wards. It was held that the object of the 
alienation was not the need or the per- 
sonal benefit of the widows, but a desire 

~rn Cal, 324=sl6 I.A. C.L.R. 
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to change the succession, and to give the 
inheritance to the heir pf one of them- 
selves in preference to their husband’s 
heir. It can be said that in that case the 
evidence showed that the widows had the 
intention, in the first instance, that the 
after purchases should be accretions to 
their husband’s estate, and having kept 
them for over sixteen years and then 
alienated the property without making 
any distinction between the original estate 
and the after purchases, it could not be 
said that they had intended to keep the 
savings at their absolute disposal. 

In Saodamini Dasi v. The Administrator- 
General of Bengal (2) the executor of the 
Will of a Hindu testator made over 
to the widow of the latter an aggregate 
consisting of accumulations of income 
accrued during eight years from her hus- 
band’s death, undisposed of by his Will. 
The money was not received by her 
as a capitalized part of the inheritance, 
but as income that had been accumulated 
during her tenure of her widow’s estate. 
The widow did not act as showing an 
intention on her part to make this sum of 
money, the greater part of which she in- 
vested in Government securities, part of 
the family inheritance for the benefit of 
the heirs. After the lapse of about 
twenty years she disposed of it as her 
own. It was held that the money so 
invested by the widow belonged to her as 
income derived from her widow’s estate, 
and was subject to her disposition. lU 
was pointed out in the judgment as 
follows : 

“There was no estate of her husband’s 
in her hands for her to augment. She 
did nothing to indicate an intention to 
make the fund received, or the interest on 
it part of her husband’s estate which was 
in other hands or to justify the inference 
that she wished it to revert to her hus- 
band’s heirs. It was said she had placed 
it in investments of a permanent nature. 
Had she done so, it does not appear to 
their Lordships that this circumstance 
alone would have added the fund to the 
estate devolving on her husband’s heir.” 

No doubt, where the corpus is not in the 
hands of the widow, it would require very 
much stronger evicfence to show that the 
savings of the income were intended to be 


(2) (1893) 20 Cal. 433^20 1. A. 12=6 Sar. 2^2 
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an accretion to the corpus than when the 
corpus itself is in the hands of the widow. 

In Akkana v. Venkayya, (3) these two 
cases were cited. A Hindu widow inherit- 
ed certain property from her husband and 
with the income thereof acquired land on 
a usufructuary mortgage for fifty-two 
years. She assigned the unexpired portion 
of the term of the mortgage for conside- 
ration and subsequently died. The rever- 
sionary heirs to her late husband then 
sued her assignees for the property. 
There was no eviden 9 e that the widow 
had ever indicated any intention to make 
the property part of husband’s estate for 
the benefit of his heirs. The learned 
Judges said ; — 

*Tn the present case, as already stated, 
there is no evidence that Parvattamma 
ever indicated any intention to make the 
mortgage property part of her husband’s 
estate for the benefit of his heirs. The 
acquisition made by her out of the income 
of her husband’s estate was not in the 
nature of an enlargement of that estate 
or of redeeming the same from an incum- 
brance or charge or in the nature of an 
appurtenance thereto ; it was simply an 
investment, on a usufructuary mortgage, 
of her small savings over which she had 
absolute power of disposal, and it is diffi- 
cult to see on what principle it is to be 
presumed that she thereby intended to 
part with her power of disposition for the 
benefit of her reversionary heirs. The 
acquirer of property presumably intends 
to retain dominion over it, and in the 
case of a Hindu widow the presumption 
is nonetheless so when the fund with 
which the property is acquired is one 
which, though derived from her husband’s 
property, was at her absolute disposal.” 

On the facts of this case, the property 
which originally belonged to Vithabai’s 
brothers had been sold in execution of the 
decree against them. Then we find that 
Vithabai purchased that property from 
the auction- purchaser and soon after con- 
veyed it back to her brothers. It seems to 
me, beyond all doubt, that there never 
was any intention on the part of Vitha- 
bai, that this property should form an 
accretion to the ancestral property in her 
hands. I think, therefore, that the learned 
Judge in the Court below was wrong in 
passing a decree in favour of the plaintiff’s 
for these properties. Therefore the plain- 
3} (1901/ 23 Mad, 351«= J2 M. L. J, 5. 


tiffs suit with regard to these properties 
should be dismissed. 

With regard to the third set of pro- 
perties at Bhoj^^aon, the defendant sue. 
ceeded and the plaintiffs filed cross-ob- 
jections. These properties admittedly 
were purchased by savings of '^he widow 
and were bought in the name of Pandu 
her brother. So it cannot be said that 
there was any intention Oii the part of 
the widow that these properties should 
form an accretion to the ancestral pro. 
perty. The learned Judge was right in 
rejecting the plaintiffs claim as to the 
Bhogaon land. 

The appeal must be allowed with regard 
to the second set of propel ties and the 
mesne profits thereof. 

The appellants will be entitled to costs 
in proportion to their success throughout. 
Cross-objections are dismissed with costs. 
Shah, J.:-I agree. 

Appeal allowed. 

CrossohjecUon dismissed. 
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Macleod, C. J. and Shah, J. 

Hiralal Ravchand Shah — Plaintiff. Ap- 
pellant 

v. 

Parbhulal Sakhidas Shah — Defendant- 
Respondent. 

S. A. No. 35^ of 1919, decided on 8th 
April, 1921, from the decision of D. J., 
Ahmedabad in A. No. 526 of 1916. 

Dekkhan Agriculturists' 'Relief Act (XVfl of 
1879), S. Agriculturist — Person deriving 
greater part of income from fruits of mango 
trees is an agriculturist. 

The term “ Agriculturist,” as defined in Sec* 
tion 2 of the Dekkhan Agriculturists’ Relief Act, 
includes a person who derives a greater part of 
the income from the fruits of the mango trees, 
even though he bestows no care or attention 
and labour on them. The test seems to be whe- 
ther the income is derived from the produce of 
the land and not what is the actual quantum of 
labour which has to be bestowed in getting in the 
crop. [P. 147, C. 1.] 

K. N.Koyajee — for Appellant. 

H. V. Divatia — for Respondent No. 1. 

Macleodi C J.:— The plaintiff sued 
for possession of a certain mortgaged 
property, and for a declaration that the 
mortgages were nominal and passed with- 
out consideration ; if they were passed 
for consideration then for an account of 
what might be found due to the first 
defendant. The first issue was whether 
the plaintiff was an agriculturist. Un- 
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doubtedly the major part of his income 
was deriv^ed from the produce of mango- 
trees. But it has been held in both Courts 
that he is not an agriculturist within the 
meaning of the word in the Dekkhan 
Agriculturists^ Relief Act because the trees 
were full grown and received no attention 
from the plaintiff. He merely took the 
fruit when it was ripe. Undoubtedly, if a 
person derives the greater portion of bis 
income from land by sale of the crops of 
any sort, and standing crops include fruit, 
he *hiust be considered an agriculturist. 
If he owns certain fruit trees and lets out 
the right to take the fruits to tenants, he 
would be an agriculturist, if the greater 
part of his income consisted of the rents 
so received, and the Court would not have 
to enquire how much labour or care was 
bestowed on the cultivation of the trees. 
If he does not let out the right to take the 
fruit to tenants, but picks the fruit him- 
self, it is difficult to see how he can in 
any sense be less of an agriculturist than 
if he let out the right. 

The test seems to be whether the in- 
come is derived from the produce of the 
land, and not what is the actual quantum 
of labour which has to be bestowed in get- 
ting irt the crop. If that were not so, it 
would be extremely difficult to know 
where to draw the line. For instance, if 
a man planted mango trees they would 
require a considerable amount of care, 
attention and labour until they arrived at 
a certain stage of growth, and the owner, 
so long as he was bestowing care, atten- 
tion and labour on them, would be an 
agriculturist. But according to the de- 
fendant's argument when the trees became 
fruit bearing and no longer required care 
and attention but only the labour of pick- 
ing the fruit, the owner, though deriving 
his income from the fruit, would no longer 
be an agriculturist. That seems to be the 
view of the Judge when he says: “ Ac- 
cording to the custom in this country 
the trees being full grown receive no 
attention whatsoever from the plaintiff. 
He does not water or manure or lop or 
otherwise deal with them.’* 

I cannot agree with that view. Once it is 
proved that the plaintiff derives the greater 
part of his income from these mango 
trees, he must be considered an agricul- 
turist, and will be entitled to the benefit 
of the Act. The appeal must, there- 
fore, be allowed and the case sent 
back to the Trial Court to take 


an account of 'what is due under the suit 
mortgages under the Dekkhan Agricul- 
turists* Relief Act, Costs will be the 
costs in the suit. 

Shah, J. I agree. 

Appeal allowed. 
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Macleod, C.J. and Kanga, J. 

Moti Chand Raoji and another — Defen- 
dants Nos. 1, 2 & 3 — Appellants 

V. 

Manehchand Ramchand Gojav and othert 
— Plaintiffs-Respondents. 

Appeal from Original Decree No* 127 
of 1921, decided on 22nd March, 1922. 

(a) Hindu Law— Joint family — Intention to 
separate — Advance of money to father after the 
expression of intention hut before actual divi* 
sion— Other members are liable. 

Although at the time of the advance of money 
to the father, the family had expressed the inten- 
tion to separate, and in the eye oi the law, they 
were no longer members of a joint Hindu family, 
yet if there had been no partition of the joint pro- 
perty the onus, would be upon the sons to show 
that the advance made to their father, was made 
after the actual division of that property so that 
they would no longer be liable for such advance. 

[P. 147, C. 2; P, 148, C. 1,] 

(b) Ctvt7 P. C, S, 100 — Evidence not to 
be allowed to be led in appeal — Practice, 

There is no precedent for allowing an appel- 
lant to lead evidence, which could have been 
led in the Court below, in appeal. [P. 148, C. 1 ] 

B, /. Desai and R, G. Rde and Ratanlal 

—for Appellants. 

Coyajee and W, K, Manhev — for Res- 
pondents. 

Judgment : —This is an appeal filed by 
the original 2nd and 3rd defendants 
against the decree of the First Class Sub- 
ordinate Judge of Sholapur in favour of 
the plaintiffs. Admittedly, the plaintiffs 
had advanced the money, which is sought 
to be recovered to the appellants* 
father on the 31st July, 1918. Al- 
though at that time the family had 
expressed the intention to separate, and 
in the eye of the law, they were no longer 
members of a joint Hindu family, yet if 
there had been no partition of the joint 
family property, the members of the 
family would continue as tenants-in- 
common and would be liable for the 
acts of that member of the family who 
was in charge of the joint property. The 
onus^ therefore, would be upon the 2nc 
and 3rd defendants to show that the 
advanciiWa<i® to their father ^^Wttedlj 
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for the purpose of a Ginning Factory 
jand a shop at ' Latur in the Nizam’s 
pDominions, was made after the actual 
jdivision of that property so that they 
jwould no longer be liable for such advan- 
*ces. That was a fact, which if existed, 
would well be within the knowledge of 
the appellants. The 2nd defendant in- 
stead of giving evidence in favour of this 
contention supported the plaintiff’s case. 
The third defendant never even went 
into the witness-box to prove that the 
Latur Factory had been actually divid- 
ed amongst the members of the 
family before the advances were made. 

The result is that unless the 3rd defen- 
dant is given an opportunity now of prov- 
ing, what he never attempted to prove in 
the Court below, the appeal must neces- 
sarily fail. But there is no precedent for 
allowing an appellant to lead evidence, 
which could have been led in the Court 
below, in appeal. Even if he had applied 
for review in the Court below he could 
not have brought himself within the pro- 
visions of the Code ; because it could be 
said that the evidence which he wanted to 
lead was not within his knowledge, when 
the suit was heard. 

The result must be that the appeal must 
be dismissed with costs. 

Appeal dismissed, 

A. I. R. 1922 Bombay 148- 

. Macleod, C. J. and Shah, J. 

Tfiham Lai and others — Defendants Nos. 
2, 3 and 5.Appellants 

V. 

Nagendas Jeih Lai — Plaintiff- Respon- 
dent. 

Appeal from Appellate Decree No. 
524 of 1921, decided on 16th March, 1922. 

Ci%dl P. C., S. 100 — New point of law requi- 
ring evidence cannot be allowed in second 
appeal. 

If, for the first time, in Second Appeal various 
questions of law are raised and in order to decide 
them evidence would have to be taken, such 
questions of law are not admissible in Second 
Appeal. A deed of gift to be valid must be ac* 
cepted by the donee; but nowhere was it suggest- 
ed in the Court below that the deed was invalid, 
because it had not been accepted. 

Held, it is not competent in Second Appeal 
therefore for the appellants to urge the invalidity 
of the gift on the ground of non-acceptance. 

[P. 148, C. 2.] 

G. N, Thakore — for Appellants. 

-i?. /. Thakore — for Respondent. 

Judgment • — ^The plaintiff sued to 
recover possession of the suit toge- 

Jber with pther reliefs with whffen we are . 
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not concerned in Second Appeal, With 
regard to the house two issues were rais- 
ed in the trial Court. (1) Whether the 
deed of gift, dated 23rd February, 1901, 
set up in para. 4 of the plaint was duly 
proved, (2) whether the house referred to 
in the deed was the undivided family pro- 
perty of defendant 2, and the father of 
Bai Ganga, and issue (4) was whether the 
plaintiff was the VahiwatdarlDf the Dhar- 
nada Khatu in the Sarangpur Street and 
was competent to file this suit. The 
Judge found th.it the deed of gift '<vas 
proved ; that the house referred to in the 
deed was not the undivided property of 
defendant 2, and the father of Bai Ganga, 
and lastly that the plaintiff was the Vahi- 
watdar of the Dharnada Khatu in the 
Sarangpur Street. 

In appeal various grounds were taken 
for disturbing the decision of the Court 
below. But the issues which we have 
referred to were issues of facts and were 
found in First Appeal in favour of the 
plaintiff. For the first time in Second 
Appeal various questions of law have 
been raised, but in order to decide those 
questions of law evidence would have to 
be taken, and as we have often pointed 
out points of law of that description are 
not admissible in Second Appeal. For 
instance, it is alleged, and quite right- 
ly, that a d'^ed of gift to be valid must 
be accepted by the donee. The appel- 
lants urge that there is no evidence of 
acceptance of the gift in the case by 
Chhotalal. 

But nowhere was it suggested in the 
Court below that the deed was invalid 
because it had not been accepted. There 
is no suggestion. to that , effect. In the 
written statement what was alleged was 
that Ganga passed no deed of gift relat- 
ing to the suit property, and she had no 
power to will or gift away the property 
which was part of the joint family pro- 
perty. It is not competent now, in our 
opinion, for the appellants to urge that 
we should send the case to the lower 
Courts for a finding on the question 
whether the deed of gift was ac- 
cepted by Chhotalal. The case was 
fought on the assumption that either 
the gift was made by Ganga of pro- 
perty which she was competent to dis- 
pose of or that there was no gift of such 
property. It was never suggested that the 
deed of gift remained with Ganga. Al- 
though at one time the plaintiff had not 
been in possession of the deed, it was 
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procured, as we are told now, at a later 
stage from the daughter of Chhotalal ; 
and there is nothing on the record to leacl 
us to suppose that as a matter of fact 
Chhotalal was not aware of the deed of 
gift or did not accept the trust imposed 
upon him. 

Then the only other question is whe- 
ther the plaintiff could sue, first, on the 
ground that it ’was a personal gift to 
Chhotalal, and not to him and those tvho 
succeeded him as Vahiwatdays of the 
Dharnada Khatu ; and secondly because 
the plaintiff had not proved that he was a 
Vahiwatdar, As the deed stands, there is 
no doubt that it was a deed to Chhotalal 
in his representative capacity as Vahiwat- 
dar, and it has been found as a fact that 
the present plaintiff is the Vahiwatdar^ 
and there is no reason why he should not 
be competent to maintain a suit. For 
these reasons the appeal fails and must 
be dismissed with costs. 

We must make it clear that the plaint- 
iff gets decree as Vahiwatdar of the 
Dharnada Khatu in the Sarangpur Street 
and holds the property as trustee under 
the trust referred to in the deed of gift. 

A ppeal dismissed, 

• -1 -- 
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Macleod, C. J. and Shah, J. 

Bai Sita^ ividow' of Shankleshwar Bha- 
wanishanker — Plaint iff- Appellant 

V. 

Bhogi Lai Amvitlal and others — Defend- 
ants. Respondents. 

App. from Appellate Decree No. 323 of 
1921, decided on 17th March, 1922. 

Will — Oral Will — Proof — Rjcital in an 
unregistered deed is admissible. 

The fact of the oral will can be proved by the 
admission of the plaintiff, although it is found in 
a recital in a deed which, to take effect as a deed 
of gift, would require registration. If the recital 
is required to be used to prove an oral will, then 
it can be proved, and any question of registration 
is irrelevant. 

G, N, Thahore — for Appellant. 

R, J, Thahore — for Respondents. 

Judgment • — The appeal must be dis- 
missed with costs. It is really a question 
of fact whether the property was the sub- 
ject of an oral will by the plaintiff’s hus- 
band. She after her husband’s death was 
in possession of the property. But later 
on an entry was made in the Record-of- 
Rights in favour of the defendant. The 
plaintiff filed a suit for the rectification of 


the Record-of-Rights and she lost in both 
the Courts below on the .ground that she 
had admitted in a deed of gift with regard 
to the suit property that her husband had 
bequeathed the property to the defendant 
by an oral will. The fact of the oral 
will could be proved by the admission of 
the plaintiff, although it was found in a 
recital in a deed which, to take effect as 
a deed of gift, would require registration. 
If the recital was required to be used to 
prove an oral will, then it could be 
proved, and any question of registration 
was irrelevant. The appeal is dismissed 
with costs. 

Appeal dismissed. 
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Macleod, C. J. and Crump, J. 

Haridas Chaknhhai — Defendant- Appli - 
cant 

V, 

Ratansey Raghavji — Plaintiffs Respon- 
dents. 

Civil Ex. Application No. 96 of 1921, 
decided on 9th April, 19 n, from a deci- 
sion of Bombay Court of Small Causes in 
Suit No. 2662 of 1921. 

Civil Procedure Code (Act V of 1908), S 115 
^Point of law not taken in lower Court ^High 
Court not to interfere in revision. 

If a party does not choose to take a point ol 
law in the Court below, then it cannot be said 
that the lower Court has acted illegally or with 
material irregularity in deciding the case without 
taking into consideration a point of law that was 
never raised before it. If the High Court enter- 
tains an application for revision on the ground 
that has not been taken in the Court below it 
should be exceeding the powers that are granted 
to the High Court to exercise a revisional juris- 
diction over the decisions of the lower Courts. 

[P. 150, C. 2.] 

Coyajee and G, N, Thakor — for Appli- 
cant. 

Macleodi C. J. This is an appli- 
cation by the defendant in ejectment 
proceedings in Small Cause Court, 
No. 2662 of 1921, asking us to interfere 
under our revisional jurisdiction as 
defined by Section ll5 of theCivd Proce- 
dure Code. 

The plaintiffs sought to eject the defen- 
dant from a shop in the Mulji Jetha Cloth 
Market on the ground that after the fire 
last monsoon, the defendant, having been 
burnt out of his shop, asked the plaint- 
iffs to allow him to use a part of their 
shop to continue his business. The 
plaintiffs gave him permission, thinking 
that tb^ defendant’s goods would be sold 
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ofif in a short time. The plaintiffs having 
themselves been given notice wished to 
get possession from the defendant. The 
defence raised in the Court of Small 
Causes was that the defendant was a 
partner of the plaintiffs. It was suggested 
that that the Small Cause Court had no 
jurisdiction to enter into that question. 
That must be a question material for the 
determination of the suit, whether the 
defendant was in the shop as a partner or 
only by permission of the plaintiffs. The 
defendant having raised that defence, 
there was no reason whatever why the 
Small Cause Court should not have dealt 
with the question whether as a matter of 
fact there was a partnership. The defend- 
ant failed to prove that he was a partner, 
and it had to be admitted that there was 
no partnership writing nor was there any- 
thing in the account books to show that 
a partnership had been entered into. As a 
matter of fact, the business carried on 
by the plaintiffs was in English piece- 
goods while the business carried on by 
the defendant was in Country Piece-goods. 
Even supposing that the plaintiffs, as 
consideration for allowing the defendant 
to use their shop after the defendant’s 
shop had been burnt, arranged that they 
should be paid one and half annas of the 
profits of the defendant’s business, that 
would not constitute a partnership be- 
tween the two. There is no reason, there- 
fore, on a pure question of fact, for this 
Court to interfere. 

A new question has been raised before 
us, whether, when the plaintiffs gave 
notice to the defendant, the plaintiffs* 
title had been determined. The defendant 
relies on the explanation to Section 43 
of the Presidency Small Cause Courts 
Act. He never raised that point in the 
Small Cause Court and never attempted 
to prove that plaintiff’s title had been 
determined prior to the date of the appli- 
cation to the Small Cause Court for pos- 
session. No doubt it appears that the 
plaintiff had received notice from his 
landlord, but we are not aware of what 
nature the notice was, and it is not the 
function of this Court in revision to enter- 
tain a point of law which has not been 
taken in the Court below. None of the pro- 
visions of Section 115 of the Code of the 
Civil Procedure apply to such a case. If a 
party does not choose to take a point of 
law in the Court below, then it cannot be 
said that th^ lower Court has act^d ille- 


gally or with material irregularity in 
deciding the case without taking into 
consideration a point of law that was 
never raised before it. If we entertain 
this application on that ground we should 
be exceeding the powers that are granted 
to the High Court to exercise revisional 
jurisdiction over the decisions of the 
lower Courts. The application must be 
refused 

Application refused, 
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Macleod, C. J. and Shah, J. 

Chand Bhai Maliantadhhai Vohra — Plain- 
tiff-Appellant V. 

Hasinhhai Rahimtoola Vohra — Defen- 
danURespondent. 

S. A. No. 805 of 1920, decided on 5th 
July, 1921, from a decision of Joint Judge, 
Ahmedabad in A. No. 78 of 1919. 

Adverse possession — Co-owners — Sole pos- 
session and enjoyment by one without denial 
of the right of the others is not adverse to the 
others — But ouster, may he presumed from sole 
possession for long period. 

The sole possession by one of two joint owners 
itself is no evidence of the denial of the right of 
the other joint owner, and time does not run 
against the joint owner out of possession until 
the joint owner in possession has done some act 
to the knowledge of the other which amounts to 
a denial of the latter's right. No doubt it is per- 
fectly correct to say that sole possession by one 
tenant-in common continuously for a long period 
without any claim or demand by any person 
claiming under the other tenant-in-common is 
evidence from which an actual ouster of the other 
tenant-in-common may be presumed 

[P. 151, Cs. 1. 2.] 

G, N. Thakor — for Appellant. 

H, V, Divatia — for Respondent. 

Judgment : — The plaintiff sued for 

a declaration that the suit property was 
the joint property of the plaintiff and the 
1st defendant, and that the 2nd defen- 
dant who had purchased some of the pro- 
perty from the 1st defendant alone had 
no interest in the property, and for parti- 
tion. He alleged that the plaintiff and 1st 
defendant had purchased the suit pro- 
perty in union in July, 1894. Hence the 
suit for partition. The 1st defendant con- 
tended that plaintiff was never in posses- 
sion and enjoyment of the suit pro- 
perty, that it was in his exclusive posses- 
sion and enjoyment and that the plaintiff’s 
suit was barred ; that the suit property 
was purchased in the name of the plain- 
tiff and defendant, but plaintiff could not 
pay his share of the money. Hence the 
property was in the 1st defendant’s exclu- 
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sive, possession and enjoyment. Unfor- 
tunately on these pleadings the proper 
issues were not raised. This admittedly 
was a case in which the property had 
been purchased by the plaintiff and the 
1st defendant as joint owners. In order 
to pay, for the property a san mortgage 
was executed, and it was not until 1905 
that the 1st defendant alone redeemed the 
san mortgage. 

The position of joint owners has more 
than once Been explained in these Courts. 
The sole possession by one of two joint 
owners itself is no evidence of his denial 
of the right of the other joint owner, and 
therefore, time does not run against the 
joint owner out of possession until the 
joint owner in possession has done some 
act to the knowledge of the other joint 
owner which amounts to a denial of that 
joint owner’s right. The fact that the 1st 
defendant redeemed the mortgage of 1905 
even although the plaintiff was aware of 
it, cannot amount to a denial of the plain- 
tiff’s right. It would entitle the 1st 
defendant to a lien on the whole property 
for the plaintiff’s share of the mortgage- 
debt. No issue was raised in the trial 
Court^as to whether there had been an 
ouster of possession to the knowledge of 
the plaintiff for more than twelve years. 
But evidently the question of adverse 
possession was in the mind of the Court. 
The Court said : ‘‘The whole question of 
adverse possession would depend upon 
one fact ; knowledge of the plaintiff.’’ 
That is quite wrong. The mere fact that 
the plaintiff knew that the 1st defendant 
was redeeming the mortgage could not 
possibly amount to an ouster. The Trial 
Judge dismissed the suit apparently on his 
finding on issue No. 2 which was — Was 
plaintiff even in possession and enjoyment 
of the suit property within twelve years 
next prior to the suit. The finding is 
recorded in the affirmative in the print at 
p. 6, but that is evidently a mistake. That 
is not the proper issue in a suit by one 
CO owner for possession against the other 
co-owner. 

In appeal apparently the case for the 
appellant was not properly argued. The 
learned Judge says : “ On the other hand 
the respondent No. 1 had adduced abun- 
dant evidence to. show that he alone re- 
deemed the suit property. The appellant 
had knowledge admittedly of that redemp- 
tion, As soon, therefore, as it is proved 
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beyond reasonable doubt that the appel- 
lant co-mortgagor had not joined in re- 
deeming the mortgage, his suit brought 
after twelve years must fail. That pro* 
position of law is not assailed before me.** 
That proposition of law again is absolute, 
ly wrong, and it is difficult to understand 
how the appellant’s pleader could have 
assented to it. Then the learned J udge 
proceeds : “ The 2nd issue before the 

trial Court was — Was plaintiff ever in 
possession and enjoyment of the suit pro- 
perty within twelve years next prior to 
the suit ?” and that, as we have already 
pointed out, was a wrong issue altogether. 
The learned appellate Judge concurred 
with the conclusion of the trial Court 
that it should be found in the negative. 
Consequently the appeal was dismissed. 

Really the only question in the case 
was whether the defendant could prove 
facts which would amount to an ouster 
for twelve years. He attempted to prove 
that the plaintiff had been out of posses- 
sion for twelve years. But there is noth- 
ing on the record to show that defendant 
No. 1 had ever done anything which 
could amount to a denial of the plaintiff’s 
right to joint possession. 

We have been referred to the case of 
Gangadhar v. Par ashy am (1) and no doubt 
it is perfectly correct to say that sole pos- 
session by one tenant-in-common conti- 
nuously for a long period without any 
claim or demand by any person claiml 
ing under the other tenant- in-common is 
evidence from which an actual ouster of 
the other tenant in-common may be pre- 
sumed. In that case the sole possession 
of one tenant in-common had been proved 
for nearly fifty years, and therefore, there 
was sufficient ground for presuming that 
sole possession for so long a period 
amounted to a denial of the right of the 
other tenant' in-common who was out of 
possession. 

It cannot be said in this case that the 
mere fact that the 1st defendant was in 
possession of the property, jointly pur- 
chased in 1894, and that he paid off the 
mortgage in 1905 was an indication that 
he denied the right of the plaintiff to 
share in the property. The plaintiff, there- 
fore, is entitled to the declaration he 
asked for, unless we consider that this 
was a case in which we should send down 

(1) (1905) 29 Bom 300*7 Bom. L. R, 252, 
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an issue to be tried with regard to adverse 
possession. But we do not think it is the 
function of this Court in Second Appeal 
to remedy the defects in a party’s case, as 
the 1st defendant, if he wished to rely 
upon ouster of his co-owner, should have 
pleaded that, and should have adduced 
evidence as to ouster. 

The Judge has referred to something 
which the 1st defendant stated in his 
evidence with regard to a release by the 
plaintiff when the 1st defendant redeemed 
the mortgage. We do not think we 
should pay the slightest attention to such 
an allegation made by the defendant for 
the first time in his evidence when no 
doubt he began to appreciate the difficul- 
ties of his position. The appeal must be 
allowed. It will be declared that the suit 
property is the joint property of the plain- 
tiff and Ihs 1st defendant, and that the 
2nd defendant by his purchase from the 
1st defendant acquired only the right, 
title and interest of the 1st defendant, and 
there must be an account of what is due 
to the 1st defendant by the plaintiff as his 
share of the mortgage debt which was 
paid off by the 1st defendant; and there 
will also be a decree for partition of the 
suit property, and an enquiry as to mesne 
profits from the date of the suit. 

The property is a very small one, and 
there is no reason why the parties should 
not agree as to the amount to be paid for 
the plaintiff’s share of the mortgage- debt, 
Sind as to what is due by the 1st defend- 
ant for the plaintiff’s share of the mesne 
profits, in order to obviate the taking of 
accounts to ascertain such small amounts. 
An order will have to go to the Collector 
for partition. The plaintiff will get his 
costs throughout. Decree reversed. 
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Macleod, C. J. and Shah, J. 

Mahotnedhhai Husenhhai and others — 
Plaintiffs- Appellants 

V. 

Admji Halimbhai and others — Defend- 
ants- Respondents. 

Appeal No. 4 of 1919, decided on 22nd 
July 1921, from an Order of First Class 
Sub-J., Surat in Suit No. 333 of 1913. 

(a) Civil Procedure Code, S. 20-Some defen- 
dants living outside jurisdiction — Leave not 
given — Suit cannot go on. 

Defendants Nos. 2, 3 and 5 were residing at 
Delagoa Bay, and under Section 20 of the Civil 
Procedure Code, the Surat Court was asked to 
grant leave to sue them as defendants. That leave 
was refused. 


Held, the Court having refused to grant leave 
as against the defendants outside the local limits, 
unless the plaintiffs could get those defendants to 
acquiesce in the institution of the suit at Surat, 
clearly the suit could not go on. [P 1.53, C. 2.] 

(b) Civil Procedure Code, O 2, R. 2 — Second 
suit for rent for period covered by first suit is 
barred. 

Where the plaintiff in his first suit failed to 
claim the whole of the rent due. 

Held, a subsequent suit for rent was barred by 
Rule 2, Order 2. [P. 153, C. 2 ] 

(c) Ctvil Procedure Code, O. 7, R. 11 — Plaint 
not disclosing cause of action should be reject- 
ed — Trustee — Mortgagor is not liable to account 
to beneficiary unless realisation from estate 
leaves surplus after paying mortgage. 

Ordinarily a mortgagor or those responsible 
for the mortgagor’s estate will not be liable to 
account to the beneficiaries unless it can be 
shown that the sale had realised sufficient to pay 
off the mortgage, and left a surplus, and that the 
surplus was in the hands of the person from 
whom an account was claimed. But the plaintiffs 
are not in a position to allege anything of the sort. 

Held, as the plaint does not disclose a cause of 
action, it should be rejected. [P. 154, C. 1.] 

(d) Civil Procedure Code, 0.7, R. 10 — Suit 
not instituted in wrong Court — Rule does not 
apply. 

Where there was nothing to prevent a suit 
being instituted in a Court if the proper proce- 
dure had been followed, in which case it would 
have been decided on merits . 

Held, the only course for the Court was to dis- 
miss the suit As it is not a case in which the suit 
should have been instituted in another Court, 
Rule 10 of Order 7 does not apply 

[P- 154, C. 1,] 

G, N, Thahor — for Appellants. 

K, N, Koyajce — iox Respondents. 

Judgment : — This was a suit origi- 
nally instituted in the Bulsar Court by 
the plaintiffs who are the heirs of one 
Husenbhai Abderehman, deceased, for an 
account of the management which his 
co-sharer and trustee deceased Sulemanji 
and his successors, the defendants, or any 
of them, might have made of the share of 
the said Husenbhai in the plaint house, 
and of the amount which the deceased 
Sulemanji or the defendants or any of 
them might have received by mortgaging 
and selling that share, and for recovering 
the amount that might be found due, with 
costs. The Bulsar Court decided that it 
had no jurisdiction, and accordingly the 
plaint was presented thereafter in the 
Court of the First Class Subordinate 
J udge at Surat. 

The facts are that Husenbhai and 
Sulemanji were paternal cousins, origi- 
nally residents of Bulsar, who traded in 
partnership in Delagoa Bay in Portuguese 
South Africa and from the partnership 
iponey they purchased a house called thQ 
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« tl\e new house.” Husenbhai withdrew 
from the partnership in or about 1890 and 
came back to Bulsar. As the original 
sale-deed of the house was in Husen- 
bhai’s name, he before returning to India, 
executed a deed of transfer in favour of 
Sulemfuaji, but by the mistake of the 
writer the whole house, instead of half 
only, was mentioned in the deed, Sule- 
manji, however,* admitted Husenbhai’s 
right to the half share and there was 
thus a resulting trust in his favour. Sule- 
manji realised the rent of the house and 
sent some amount to Husenbhai till his 
death in 1897 and then to plaintiff No. 1. 
Sulemanji died in July, 1902 after making 
a Will. One Ismail Haji Halimbhai was 
appointed executor by that Will, and in 
that capacity he took charge of the “new 
house” along with the other property of 
Sulemanji and continued to manage it 
until January or February, 1933. Then 
Mahomed Sulemanji, Abderehman Sale- 
manji and Bai Hava, widow of Sulemanji 
got the Will of Sulemanji set aside 
by the Court of Delagoa Bay and 
obtained possession of the property 
of Sulemanji including the “ new 
house.” 

Mahomed Sulemanji thenceforward 
realized the rent, but did not give any- 
thing to the plaintiffs, nor did he render 
any account of their share. The plaintiffs 
alleged that they did not know that Sule- 
manji’s will had been set aside and that 
possession of his property had been given 
to Mohamed Sulemanji. Suit No. 3S5 of 
1907 was brought in the Bulsar Court 
against Ismail Haji Halimbhai for ac- 
count, and having then been informed that 
the Will had been set aside, they made 
Sulemanji’s heirs parties to the suit and a 
decree for account of the property up to 
the death of Sulemanji was eventually 
passed in their favour on the 23rd July, 
1912. 

They alleged in their plaint in this suit 
that during the pendency of that suit they 
came to know that Sulemanji had mort- 
gaged the house to a Bank, that under 
the terms of the deed the Bank had 
taken possession of it in 1906 and had got 
it sold for its debt in 1907 or 1908. They 
claim, therefore, that the defendants 
are liable to account to the plaintiffs as 
trustees. 

Defendants Nos. 2, 3 and 5 were resid- 
ng at Delagoa Bay, and it appears that, 
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under Section *20 of the Civil Procedure 
Code, the Court was ask^ to grant leave 
to sue them as defendants. That leave was 
refused and there is nothing in the case 
to show that these defendants acquies- 
ced in the institution of the suit. They 
never entered an appearance. Now the 
plaintiffs' claim falls under two heads, 
first, an account of the management of 
the house until it had got into the posses 
sion of the mortgagees ; and, secondly, an 
account of the sale proceeds after the 
mortgage property was sold by the mort- 
gagees. On the first question the issue 
framed was, whether the Court had 
jurisdiction to entertain and try the suit. 

Under Section 20, Civil Procedure 
Code, the Surat Court had jurisdiction to 
try the suit and could have continued with 
the hearing if all the defendants resided 
within the local limits of the jurisdiction, 
or, if any of the defendants did not so re- 
side either when the Court had given 
leave, or, in the alternative, if no leave 
was granted, if those defendants residing 
outside the local limits had acquiesced in 
the institution. But the Court having re- 
fused to grant leave as against the defen- 
dants outside the local limits, unless the 
plaintiffs could get those defendants to 
acquiesce in the institution of the suit at 
Surat, clearly the suit could not go on. 
The suit was against all the defendants for 
an account, and, if the plaintiffs had 
struck out the defendants who were resi- 
ding outside the jurisdiction, possibly they 
would have got a decree in the Surat 
Court against those defendants whoresid- 
ed in the local limits. But that is not 
what they have attempted to do. They 
have continued fighting a suit which in 
its inception was bad. 

With regard to the first head as to the 
account of the management of the house, 
clearly they could not get an account of 
the rents from parties who never had been 
in Delagoa Bay, and further as their suit 
for an account of the rents had been filed 
in 1907, after the house had got into pos- 
session of the Bank, they should have 
sued in that suit for an account of the 
rents which had been received up to the 
date of the suit. They have failed to do 
that, and so under Order II, Rule 2 they, 
are barred from suing for an account of 
those rents in another suit. 

Then as regards the account of the sale 
proceeds, they never alleged facts on 
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which the cause of action could be found, 
ed. What happened when the property 
came into the hands of the mortgagees is 
wrapt in obscurity. Ordinarily a mort. 
gagor or those responsible for the mort. 
gagor's estate will not be liable to account 
to the beneficiaries unless it can be shown 
that the sale had realised sufficient to pay 
off the mortgage, and left a surplus, and 
that the surplus was in the hands of the 
person from whom an account was claim- 
ed. But the plaintiffs are not in a posi- 
tion to allege anything of the sort. There- 
fore, they have not alleged any of the 
things which would have to be proved 

I before the Court could pass the decree. 
Therefore, the plaint might well have 
been rejected as not disclosing a cause 
of action. 

Apart from that, clearly the Court was 
right in deciding that the provisions of 
Section 2'\ Civil Procedure Code, had 
not been complied with, and the suit could 
not go on with the defendants Nos. 2,3 
and 5 still on the record. The proper 
course really then for the Court to have 
followed was to reject.the plaint. But it 
is suggested that the Court was wrong in 
dismissing the suit when it ought to have 
returned the plaint on the ground that it 
had no jurisdiction to try the suit. But 
I think there is some confusion in this 
argument. Under Order VII, Rule 10, it 
is no doubt obligatory that the plaint, if 
instituted in the wrong Court, shall at 
any stage of the suit be returned to be 
presented to a Court, in which the suit 
should have been instituted. But it is 
only in a case where the suit is instituted 
in a wrong Court that the plaint must be 
returned. There was nothing to prevent 
the suit being instituted in the Surat 
Court, if the proper procedure had been 
followed. If leave had been obtained, or 
if these Delagoa Bay defendants had 
entered an appearance, then the suit 
would have proceeded and it would have 
been heard on its merits. This was not a 
case in which the Court ought to have 
returned the plaint because it ought to 
have been instituted in another Court. 

Therefore the only course for the Court 
was to dismiss the suit. If from the alle- 
gations in the plaint it appeared that 
there was no cause of action, then the 
proper course to adopt was to reject the 
plaint. But the plaintiffs did claim an 
account of the rents of the house, and 


that, as I have shown, is barred under 
Order II, Rule 2, so that part of the 
plaint could not have been rejected as not 
disclosing any cause of action. The only 
course now, I think, is to dismiss the 
appeal with costs. Costs to ba taxed 
taking the appeal as from a decree, not 
from an order. 

Shahi J. I agree. The only question 
on this appeal is whether the lower Court 
had jurisdiction to deal with the suit in 
the absence of certain defendants who 
did not reside in the jurisdiction of the 
Court, but resided in Delagoa Bay in 
Portuguese territory. The cause of ac- 
tion is not stated in the plaint clearly. It 
is clear, however, that so far as the princi- 
pal cause of action is concerned, namely, 
the receipt of the sale proceeds of the 
house in Delagoa Bay sold in satisfaction 
of a mortgage on that house, and the 
liability of the defendants to account for 
the same, it arose outside the jurisdiction 
of the Court ; and it is not suggested be- 
fore us that the case falls under Clause 
(r) of Section 20 of the Code of Ciyil 
Procedure. The only ground upon which 
the jurisdiction is claimed is that some of 
the defendants resided within the jurisdic- 
tion of the Court. It is true that some of 
the defendants did reside within the 
jurisdiction of the Court ; but it is also 
clear that some did not reside within the 
jurisdiction of the Court ; and though an 
attempt has been made during the course 
of the argument to show that they must 
be taken to be residing for the purpose of 
the suit at Bulsar within the jurisdiction 
of the Court, in spite of the fact that they 
lived in Delagoa Bay for the purposes of 
their business, it is clear that the case 
must be decided on the footing that those 
defendants really resided outside the 
jurisdiction of the Court. The argument 
that they resided at the time of the suit at 
Bulsar cannot be accepted. That being 
so, it is clear that as the leave to allow 
the suit to proceed against those defend- 
ants was refused under Clause [b) of Sec-, 
tion 20 of the Code, the Court had no 
jurisdiction to proceed with the suit at! 
least as regards those defendants. I 

It js contended, however, on behalf of 
the plaintiffs here that the suit should have 
been proceeded with as regards the other 
defendants who resided in fact at the date 
of the suit in the jurisdiction of the Court. 
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It if clear from the nature of the causa of 
action as stated in the plaint that the suit 
could proceed, if at all, against all the 
defendants as there is no allegation 
against a particular defendant residing 
within the jurisdiction of the Court that he 
received any amount of the sale proceeds 
in respect of which the suit is brought. 
That being so, the suit could be proceeded 
with only *if all the defendants in the 
present action were properly before the 
Court. As some of the defendants who 
resided outside the jurisdiction of the 
Court were not before the Court, it follows 
that the whole suit must be dismissed for 
want of jurisdiction. 

As regards the form of the order, I 
entirely agree that under the circum^itan* 
ces the only proper order that could be 
made is to dismiss the suit. The first 
order that was made by the Bulsar Court 
returning the plaint to be presented to the 
proper Court, that is to the Court of the 
First Class Subordinate Judge at Surat 
was a proper order, the suggestion that a 
similar order should be made in the suit a 
second time seems to me to be outside the 
spirit and the letter of the rule on which 
the plaintiffs have relied. 

Decree confirmed, 

A« L R< 1922 Bombay 155- 

Macleod, C. J. and Covajse, J, 

Govind Balahrishna Bave and others — 
Plaintiffs-Appellants 

V. 

Secretary of State fjy India in Con icil 
and others — Defendants- Respondents. 

Appeal from Original Decree No. 42 of 
1921, decided on 6th March, 1922. 

Vatan Act, Ss. 64, l8"^Suit to declare Vatan 
Register void — No order under S, 4(a) ^ para. 3 
of the Rev. Jurisdiction Act — Suit does not lie 
— No action can be taken under S. 18 without 
an application. 

Where the order given by the Collector is not 
an order within the meaning of Section 4 {a), 
Para 3, Revenue Jurisdiction Act, but merely a 
direction to give effect to the Vatan Register as 
settled in 1895 a suit to declare that a Vatan 
Register was void and should not be given effect 
to would certainly not lie. No action will be 
taken under Section 18 unless an application is 
made by an interested party. [P. 155, C. 2.] 

K, H. Kelhar^ioi Appellants. 

The Government Pleader — for Respon- 
dent No. 1. 

B, V, Desai — for Respondents Nos. 3 
and 6. 

* Judgment* — The plaintiffs filed this 
suit in effect to get a declaration that the 
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Vatan Register prepared in 1895 'was in- 
complete, unauthorised and not fit to be 
given effect to. It seems that the Register 
was prepared after the inquiry under Sec- 
tion 6+ of the Vatan Act. But in 1916 the 
Mahars complained that they were not 
getting the remuneration prescribed by 
the Register, On the 11th February, 
1918, a direction was made by the Prant 
Officer that as the village was declared as 
Khalsa the punji collections in a head of 
corn was directed to be collected directly 
(ram the Nayat people, and there should 
be no objection to that course being 
adopted and arrangement should be 
made to enforce the recovery of vasool in 
that behalf from such people as might 
not of their own accord willingly pay 
that up. 

On the 15th February, 1918, the Col- 
lector confirmed the opinion expressed by 
the Prant Officer and directed that orders 
to that effect should be issued and arrange- 
ments should be made and the question 
as to what the services were that were to 
be rendered by the Mahars should be 
settled and from certain exhibits, parti- 
cularly, Exhibit 63, it would appear that 
an inquiry is now going on as to what 
services should be rendered by the 
Mahars. 

The plaintiff’s chief complaint is that 
the Vatan Register is incomplete because 
it does not set out what duties were to be 
performed by the Mahars. I doubt whe- 
ther the order or direction given by the 
Collector on the l5th February, 1918, was 
an order within the meaning of Section 
4 (a), Para 3, of the Revenue Jurisdiction 
Act. It seems to me, it was really a 
direction to give effect to the Vatan[ 
Register as settled in 1895, and, in the 
circumstances of this case, a suit to 
declare that a Vatan Register was void 
and should not be given effect to wouldj 
certainly not lie. The plaintiffs com- 
plained that the provisions of Section 18 
of the Vatan Act were not followed. But 
thete was no necessity for the autho- 
rity to refer to Section 18, until an 
application had been made by a party 
interested, and it was always open at 
any time for the ^plaintiffs to apply, so 
that an inquiry could be made what 
were the services to be rendered by the 
Mahars, so that these services could 
be entered in the Vatan Register. Instead 
of making that application they filed this 
suit, which in my opiniQH is not 
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competent and must accordingly fail. In 
dismissing the suit on these grounds, it 
follows that nothing has been decided 
with regard to what are the proper ser- 
vices to be performed by the Mabars. In 
any event that is a matter to be decided 
purely by the Revenue Officers, and is 
now being considered by them. 

The appeal must be dismissed with 
costs. Separate sets of costs. 

A. I. R 1922 Bombay 156 (1). 

Macleod, C. J. and Shah, J . 

Keshav Narayan Shastri Prabhane Ue- 
fendant. Appellant 

V. 

Ramchandra Ganesh PrMant and another 
— Plaintiffs- Respondents. 

Letters Patent Appeal No. 15 of 1921, 
decided on 13th March, 1922. 

Hindu Law— Joint property— Notice by one 
co-sharer to other refusing right in property if 
he did not pay his share of redemption money, 
is not ouster— Ouster cannot he presumed for 
short possession-^Adverse possession. 

Mere notice by one co-sharer who redeemed 
mortgaged joint property to the other to the effect 
that, if he did not pay bis share of the amount 
required for paying off the mortgage, he will 
have no right over the property redeemed is not 
sufi&cient to constitute ouster. If since the date 
of the notice the defendant has not been in pos- 
session of the family property sufi&ciently long, 
it cannot be presumed that such long possession 
amounts by itself to an ouster. [P. 156, C.2.] 

. 5. S, Paikar — for Appellant. 

M.P. Patwardhan—iox Respondents. 

Judgment’ — Two questions have been 
argued in this Letters Patent Appeal ; 
first whether the notice of the 9th 
August, 1901, was received by the plaint- 
iff. It appears that the plaintiff and his 
brother Gopal were residing away from 
the defendant who was in possession of 
the family property. That property was 
mortgaged, andthe mortgage was redeem, 
ed by the defendant. He sent notice to 
the plaintiff and his brother Gopal as 
follows : “ Our ancestralland was in mort- 
gage with Ghanashama Birdichand. We 
have paid him off for your share includ. 
ing the principal and its interest Rs 1,600, 
you should pay this amount within two 
months ; otherwise you will not have any 
right whatever over this property.” There 
is no evidence whatever that the plaintiff 
received this notice. 

With regard to the notice sent to Gopal, 
the poi'tal acknowledgment is returned 
purporting to be signed bjy Gopal but the 


signature on the acknowledgment, in, the 
first place, is not proved to be that of 
Gopal ; and secondly does not even on the 
face of it purport to be the signature of 
Gopal. 

With regard to the notice served on the 
plaintiff he has denied having received it, 
and that being so, the presumption which 
might arise from the notice having been 
despatched to his address’ by •post would 
be annulled. 

With regard to the notice served on 
Gopal, who is now dead, all that we know 
is that the acknowledgment has been re- 
ceived, but it does not bear the signature 
of Gopal. At this distance of time, there- 
fore, it would be extremely inadvisable 
for a Court to presume that Gopal had 
received the notice. 

But apart from that even supposing that 
the notices had been received by the 
plaintiff and Gopal, we agree with the de- 
cision of the Court below, that that notice 
does not amount to an ouster. The mere 
assertion by one co owner in possession 
of property that the other co-owner has; 
no right to the property by itself would 
not be sufficient to constitute ouster. It 
might be preferred by evidence of exclu- 
sion of the other persons, interested in 
the property uninterrupted foravery long 
time. But' it cannot be said that since 
the date of tiio notice the defendant has 
been in possession of the family property 
for so long that it could be presurnad that 
such long possession amounts by itself o 
an ouster, even if it be annexed to the 
notice of August, 1901. 

We think, therefore, that the appeal 
must be dismissed with costs. 

Appeal dismissed. 


A I. R 1922 Bombay 156 (2). 

Macleod, C.J. and Bhah, J. 

A nandrao Purshottam Hatkar — Plaintiff" 
Appellant 

v. 

Bhikaj i Sad ashi v Vaishem pay an — Defen • 
dant-Respondent. 

S. A No. 175 of 1919, decided on 5th 
July, 192’, from a decision of Asst. J., 
i hana in A. No. 243 of 1916. 

Mortgage — Redemption — Property lost 
through negligence of mortgagee — Liability ^to 
account ^or, must be decided in the redemp- 
tion suit itself. 
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Th| mortgagee ia liable for the restoration of 
such property as he has through negligence 
allowed to pass into the hands of third persona and 
the question as to what the liability of the mort- 
gagee is to account for the properties of which he 
was given possession should be determined in the 
suit for redemption itself and not be left to be 
decided in a separate suit. 

G. S. Rao — for Appellant. 

7. B* Virk^r - for Respondent, 

Macleod/C* J-*- —The plaintiff sued 
for redemption of a possessory mortgage 
executed in favour of the defendants’ 
andestor by the plaintiff’s father. Accounts 
were taken and it has been found that 
Rs, 7,301-6-9 are due by the plaintiff on 
the mortgage. The question arose whether 
the mortgagee was in a position to give 
back possession to the plaintiff of all the 
lands of which he had taken possession 
when the mortgage was executed. The 
trial Court held that no lands had been 
lost through the negligence of the mort- 
gagee, 'The appe late Judge found that 
the mortgagee had been put in possession 
of all the mortgaged lands, but that the 
Commissioner appointed had found that 
eleven pieces of land were not in the 
mortgagee’s possession at the time of his 
inquiry. Then the J udge said - 

** Considering the precarious condition 
of the lands which required constant care 
and repairs, it is likely that some of the 
lands were neglected and this neglect 
opened the door to trespassers. Now the 
question as to whether these trespassers 
have acquired indefeasible title to these 
lands is one which could be settled only 
by making the holders parties to this suit. 
This would complicate the suit into a 
tangle which would be against the p-ilicy 
of the Civil Procedure Code to create. 
The matter will hwe to be fought out in 
separate suits, if necessity should arise 
hereafter.” 

Now the liability of the parties to 
the mortgage in a redemption suit 
can only be decided once, and if this 
decree were to stand, the plaintiff would 
get back on payment of the mortgage- 
money only the Survey N umbers in the 
mortgagee's possession. He would then, 
according to the decision of the lower 
appellate Court, be relegated to filing a 
number of suits against persons in posses- 
sion of those lands which the mortgagee 
has not restored, and if he failed to get 
possession the question would arise whe- 
ther he could have recourse to the mort- 


gagee for damages. But certainly it is 
not the policy of the Code to allow such 
proceedings. The question what is the 
liability of the mortgagee to account for 
the properties, of which he got posses- 
sion, must be determined in this suit 
and if the mortgagee will not give back 
possession of the lands, of which he was 
given possession, then he must pay for 
them, for he is liable for the restoration 
of the lands which have got into the 
hands of strangers. 

Therefore the suit must go back to the 
lower appellate Court in order that it 
may determine the mortgagee’s liability 
with respect to the lands mentioned in 
para. 3 of the judgment. It will then be 
in the mortgagee’s interests to* arrange 
with the persons who are in possession to 
restore possession to the plaintiff. But if 
those persons do not restore possession 
then certainly the mortgagee will be 
liable. The Court will return its findings 
to this Court within six months. 

The plaintiff must get his costs of the 
appeal here and in the District Court, 

Case remanded, 

A. 1. R- 1922 Bombay 157* 

Maclbod, C. J, and Shah, J. 

Shankar Balakrishna Tome — Plaintiff- 
Appellant 

V, 

South Indian Railway — Defendants- Res- 
pondents. 

Small Cause Court Suit No. 1147 
150075 of 1920, decided on 23rd June, 
1921, by the Third Judge, Small Causes 
Court, Bombay, 

Railways Act, S, 77 — Goods taken along 
several Railways — Mistake of one Railway in 
taking goods along wrong route-Other Rail- 
ways are not liable — Notice only to one Rail- 
way — Other Railways not liable. 

The plaintiff consigned certain goods to ba 
carried along three Railways. By mistake of one 
Railway they were taken to a wrong place from 
which place they were at last brought back in 
damaged condition. The plaintiff gave notice 
within six months to one of the Railways and 
after six months to the remaining. The plaiatiff 
contended that no notice was necessary as 
Railways were guilty of tortious act the 
Small Cause Court referred the question to the 
High. Court for epinion whether notice under 
Section 77 was necessary. 

Held : that the plaintiff could not recover 
damages from the Railways to which he has 
foiled to give notice within six months aa 
required by Section 77 : that the company 
which had received notice within time yras nol 
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liable for the mistake of the Railway which give 
the plaintiff cause, for claiming damages ; that 
the diversion of goods by one of the Railways 
amounted to a breach of contract ; it could not be 
called a tortious or wrongful act. Section 77 
applies to the pjainti£f*s claim for damages as 
it deals with “ claim for deterioration of goods 
delivered to be carried by Railway,” under which 
class his claimjfalls. [P. 158, Cs. 1, 2 ] 

Rangnekay — for Plaintiff. 

K. B. Dastur — for S. 1. Railway. 

Binning — for M, & S. M. Railway. 

Macleod. C> J* =• —This is a case 
stated for the opinion of the High Court 
by Mr. liillimoria, Third Judge, und('r 
Section 69 of the Presidency Small Cause 
Courts Act and Order XLVI, Rule 1 of 
the Code of Civil Procedure. 

The facts are set out in the case, and 
tie second question propounded is, 
whether, under the facts and circumstan- 
ces as found, notice under Section 77 of the 
Indian Railways Act was necessary to be 
given, and whether the plaintiff not hav- 
ing given such notice could maintain the 
action. If that question is answered, as 
the Judge thinks it should be answered, 
in the affirmative, then there is no neces 
sity to deal with the first question. 

The goods in question were consigned 
to the S. I. Railway to be carried to Wadi 
Bunder in Bombay via Ernakulam, Jallar- 
pet and Raichur. By some unfortunate 
mistake the goods went from Jallarpet 
via Madras all along the East Coast up to 
Waltair which is the terminal station of 
the M. tk S. M. Railway, and at Waltair 
they were delivered to the Bengal Nagpur 
Railway which carried them on its line 
up to Ramkishtopore, 

Eventually the goods reached Bombay 
in a damaged condition. The suit was filed 
to recover damages for the deterioration of 
the goods. It is contended by the plain- 
tiff that there was no deterioration of goods 
within the meaning of Section 77 of the 
Indian Railways Act, and therefore 
notice was not necessary. The only pos- 
sible basis for that argument would be 
a finding that the Railway Company had 
been guilty of some tortious act. But 
the evidence only points in this case to a 
mistake on the part of the Railway Com- 
pany’s servants whereby a wrong label 
was attached to the wagon with the result 
that the wagon went by the wrong 
route. That may be a breach of the con- 
tract. It certainly cannot be described 
as a tortious or wrongful act. It seems 
to me obvious that this claim of the plain- 


tiff comes within Section 77 which/ieals 
with claims for deterioration of the plaint- 
iff’s goods delivered to the Company to be 
carried by them. As a matter of fact 
notice was given to the G. I. P. Railway 
Company within six months. But un- 
fortunately the plaintiff did not realise 
that there were three Companies con- 
cerned, and therefore, did not serve noti- 
ces on the other two ‘ Coitipanies ; and 
clearly as the G. 1. P. Railway Company 
were not liable for the acts of the M. & S. 
M. Railway Company it was no use filing 
a suit against them. It was necessary to 
give notices to the other Companies and 
as the notices were not given within six 
months plaintiff cannot recover. 

It will, therefore, not be necessary to 
express an opinion on the first question 
whether on the facts as found in the 
judgment the Railway Companies can 
claim exoneration from liability by virtue 
of the risk-note, Exhibit B, signed by the 
consignor. 

Costs of the reference will be costs in 
the case. The Small Cause Court to de- 
cide who is to pay the costs. When it is 
decided then the costs are to be taxed on 
the scale as on the Original Side of this 
High Court. 

A» I. R. 1922 Bombay ISS* 

Macleod, C.J. and Shah, J. 

Sholapur Municipality — Defen dan I- Ap- 
pellant 

V. 

Shankar Sheshhhat Atnhalji — Plaintiff- 
Respondent. 

S. A. No. 668 of 1920, decided on ^th 
July, 1921, from a decision of Acst. 

Sholapur in A No. 23 of 1918. 

Bombay District Municipal Act (III of 190! ), 
S. 59 -Scope— Double house tax— Municipality 
cannot levy a tax on the building and land on 
which it stands and again another taxon the 
land. 

In the case of every building or any plot of 
land yielding or capable of yielding a yearly 
rent of more than Rs. 10, but not more than 
Rs. 15 the rate of tax of the Sholapur Muoicipa" 
lity is 12 annas per annum. Further rates are 
given for buildings or lands yielding higher 
rents, but it is provided that buildings or lands, 
yielding or capable of yielding a yearly rent not 
exceeding Rs. 10 should be exempted from the 
payment of the rate on buildings and land* 
nr 
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the de^eadant Municipality, and for an injunction 
restraining the defendant from levying double 
house tax for the plaintiff’s land. 

Heldt under the bye-laws passed by the 
Municipality under Section 59 of the Bombay 
District Municipal Act, III of 1901, the Munici- 
pality may impose a rate on buildings, or lands, 
or both, situated within the Municipal District, 
and undef the bye-laws, a general rate on build- 
ings and lands on the scale defined therein is 
recoverable in respect of all buildings and lands 
which are not the property of Government. The 
'Municipality can levy a rate either on the build- 
ing or on the land on which the building stands, 
or it^can levy one rate for both building and land. 
But vt cannot levy a rate which would include the 
rate on building and land and a second rate on the 
land itself. If an owner of a house has to pay 
ground rent, he pays that ground rent out of the 
rent which he receives from his tenants. That 
rent, therefore, is made up of the ground rent 
and the return on the capital expended by the 
owner of the house. Therefore unless it has been 
made clear that the Municipality were levying 
from the owners of these various buildings on the 
plaintiff's land a rate calculated on that part of 
the hypothetical rental which represented merely 
the return on the cost of building, it would be 
presumed that the Municipality were already 
taxing these particular properties at their full 
amount. [P, 159^ C. 2 : P. 160, C. 1.] 

Coyajee and Af. F. for Appel- 

lant. 

G. P. Muydeshway — for Respondent. 

Macleodi C* J« • — The plaintiff sued 
toget a refund of Rs. 52 frotn the defen- 
dant Municipality, and for an injunction 
restraining the defendant from levying 
double house-tax for the plaintiff's land 
bearing Survey Nos. 209 and 210. The 
suit was dismissed by the Trial Court, but 
on appeal a decree was passed that the 
defendant should refund to the plaintiff 
Rs. 51, and the plaintiff was granted the 
injunction prayed for. 

The facts, which are not disputed, are 
that the plaintiff is the owner of two Sur- 
vey Numbers for which he pays assess- 
ment to Government. He has let out the 
lands in those Survey Numbers to 350 
tenants who have built their own houses 
on them, each paying a ground rent to the 
pliintiff* which is less than Rs. 10 a year. 
The Municipality has assessed the plaint- 
iff for these Survey Numbers on the 
aggregate rental which he received p^r 
annum from all his tenants. 

Two questions arise, first, whether the 
levying of the rate on plaintiff's land was 
illegal ; secondly, whether the rate could 
be levied on the aggregate rental received 
from all the tenants, or whether the plain, 
tiff was not entitled to a separate assess- 
ment for each plot let out, in which case 


the rate could riot be levied, as each plot 
was not capable of yielding* a rent of 
Rs. 10 a year. Undoubtedly under the 
bye-laws passed by the Municipality 
under Section 59 of the Bombay District 
Municipal Act, III of 1901, the Munici- 
pality may impose a rate on buildings, or 
lands, or both, situated within the Munici- 
pal District, and under the bye-laws, 
which have not been assailed, a general 
rate on buildings and lands on the scale 
defined therein was recoverable in respect 
of all buildings and lands which were not 
the property of Government. In the case 
of every building or any plot of land 
yielding or capable of yielding a yearly 
rent of more than Rs. 10, but not more 
than Rs. 15, the rate is 12 annas per 
annum. Further rates are given for 
buildings or lands yielding higher rents, 
but it is provided that buildings or lands, 
yielding or capable of yielding a yearly 
rent not exceeding Rs. 10 should be ex- 
empted from the payment of the rate on 
buildings and lands. 

Unfortunately an important question 
which should have been found for the 
purpose of this case has altogether escap- 
ed the notice of the Courts and the par. 
ties, namely, how have the tenements of 
the various owners, to whom the plaintiff 
has let out building plots, been assessed ? 
If they have been assessed at the full let- 
ting value of the tenements, then that 
would include the value of the land, and 
obviously in levying a rate on the full let- 
ting value, the Municipality would be 
levying a rate not only on the buildings 
but also on the land ; but it may safely be 
presumed that the Municipality have 
assessed these houses at their full letting 
value, because that is the only way in 
which buildings are assessed, and more- 
over it provides the easiest way for col- 
lecting the rate. If an owner of a house 
has to pay ground rent, he pays that 
ground rent out of the rent which he 
receives from his tenants. That rent, 
therefore, is made up of the ground rent 
and the return on the capital expended by 
the owner of the house. 

Therefore unless it has been made 
clear that the Muaicipnlity were levying 
from the owners of these various build, 
ings on the plaintiff’s land a rate calculat- 
ed on that part of the hypothetical 
rental which represented merely the 
return on the cost of building, it wpuldbe 
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most probable that the Municipality were 
'already taxing these particular properties 
at their full amount. 

If it were necessary, we would send 
down the case in order to obtain a find- 
ing on this particular question of fact. 
But on the other question, we think the 
lower appellate Court came to a right 
[decision. The Municipality can levy a 
rate either on the building or on the land 
on which the building stands, or it can 
levy one rate for both building and land. 
But it cannot levy a rate which would 
include the rate on building and land and 
a second rate on the land it'^elf. It can- 
not include in the land on which the 
building stands other lands surrounding 
that building plot which may belong to 
the same owner. 

We think it is clear from the bye-law 
that if an existing building is to be taxed 
separately from the land, then the Muni- 
cipality can only levy a rate on the plot 
on which the building stands. It is a 
different matter if the plot of land is 
vacant, and the rate is levied on it because 
it is capable of yielding a rental of more 
than Rs. 10. Then, if after the land has 
been rated, a portion of it is let out for 
building purposes, that portion would be 
deducted from the whole, and the rate on 
the land would suffer a proportionate re- 
duction while the plot of land on which 
the building was erected, with the build- 
ing, would be rated at the annual letting 
value of the building and the land. If in 
this case before the plaintiff had let out 
his land to these 350 tenants, the Muni- 
cipality had levied a rate, then no doubt 
they might continue to levy a rate on 
the land, and as the plots were let out 
and the buildings were erected they could 
levy either the rate on the land according 
to the number of plots let out, or they 
might continue the rate on the land and 
rate the buildings, taking care to see that 
they did not include in that rate the rate 
of the land. 

But as things are, in this particular 
case, no rates having been levied on 
these Survey Numbers before they were 
let out, it seems to us that the Muni- 
cipality have been levying a rate on the 
building and the land in one, and having 
done that, they cannot levy a separate 
rate on the land. If they did they would 
have to do so on each plot underneath 
each building and not on the whole 


Survey Numbers. It seems to us, tjiere- 
fore, on these grounds, the appeal should 
be dismissed with costs. 

Appeal dismissed, 

A. I. R. 1922 Bombay 160. 

Macleod, C.J. and -Shah, }. 

Nagindas Kapurchand — Plaintiff- Appli- 
cant 

V. 

Maganlal Panachand — Defendant-Op- 
ponent. 

Civil Extra. App). No. 67 of 1921, de- 
cided on 5th July, 1921, from a decision 
of 1st Class Sub-J., Broach, in Small 
Cause Suit No. 627 of 1920. 

Limitation Act, S. 14 — Order of return of 
plaint — Delay in returning plaint — Limitation 
when begins only on date of actual rtturn* 

The plaintiff filed a suit in a Court witho.ut 
jurisdiction and his plaint was ordered to be re- 
turned for presentation to the proper Court but 
was actually returned after five days after the 
order on which day it was presented to the proper 
Court which dismissed a on the ground of being 
without the period of limitation. 

Held ; the five days of delay must be excluded 
in computing the period of limitation. 

£>. R, ManerxhaY and 5. 5. Patkay — for 
Applicant. 

Macleod) C J- We think the Judge 
was wrong in disallowing the five days 
which elapsed between the 24th June, and 
29th June, on which later date the plain- 
tiff got back his plaint from the first 
Court. We see no reference in the judg- 
ment to the affidavit of the plaintiff that 
he had asked for the plaint on the 24th 
June, that he was told that a copy was 
to be made, and that the plaint would 
be returned after the copy was made. 
But in any circumstances a party cannot 
always get back his plaint on the same 
day as an order is made that the plaint 
has been filed in the wrong Court; and 
as long as the plaintiff has exercised 
ordinary diligence in pursuing his claim 
there is no reason why the period up to 
the day when he gets back his plaint 
should not be taken into account. 

Therefore, in this case, the Rula^ill 
be made absolute by directing the lower 
Court to allow the plaintiff the five days 
which elapsed between the 24th June and 
2yth June in getting back the plaint and 
pass the necessary decree. 

Costs in the suit. 

Rule made absolute^ 
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Macleod, C. J. and Shah, J. 

Padamsi Narain and another — Appel- 
lants V. 

The Collector of Thana — Respondent. 

F. A. Nos. 255 of 1918 and 114, 115 
and 131 of 19i9, decided on 5th April, 
1921, from a decision of Asst. Judge, 
Thana, in Civ. Ref. Nos. 13 and 8 of 
1917. 

(a) Land Acquisition Act (/ of 1894) , Ss. 11 

— Proposal by Land Acquisition 
Officer submitted for approval to Consulting 
Surveyor is not an award within S, 1U 

A proposal of the amounts to be awarded to 
the persons whose land is being acquired, 
drawn up by a Land Acquisition Officer 
after making the prescribed enquiry and 
under the instructions for the guidance of Acqui- 
ring Officer, submitted for approval to the Con- 
sulting Surveyor, does not amount to the making 
of an award within the meaning of Section 1 L of 
the Land Acquisition Act, and the proposal is not 
binding upon the Government or the parties in- 
terested. 

Per Macleod, C. J mere signing of a 
document by an Acquiring Officer, expressing his 
opinion as to the amount of compensation to be 
offered to persons whose land is being acquired 
does not amount to the making of an award 
within the meaning of Section 11 of the Land 
Acquisition Act and has no binding effect where 
the officer himself does not intend the document 
to be final. Some further formality is required on 
general principles before it becomes binding on 
Government and this formality is prescribed by 
Section 12. [P. l62, C 2.] 

Per Shah, J. — An award, when made under 
Section 1 1 of the Land Acquisition Act, becomes 
final and conclusive aud although the section 
makes it obligatory that the award should be filed 
and this step when taken puts it beyond doubt 
that the award is made and is final and conclusive, 
it does not follow that an award can never be 
final and conclusive unless it is filed. 

/u^ r ^ 1^5. C 1 ] 

(b) Land Acquisition Act, 1894, Ss. 23, 24, 

1 S and 11 '-“Land Acquisition Officer has wide 
scope of inquiry but must make the award as to 
matters mentioned in S. 11 having regard to 
Ss. 23 and 24. s & ^ 

While the Land Acquisition Act gives the Ac- 
quiring Officer very wide discretion as to the 
scope of the inquiry and as to the materials which 
he may take into consideration, it requires 
him to make an award as to the matters 
mentioned in Section 11 and to have regard to the 
ISSflarisions of Sections 23 and 24 in determining 
the amount of compensation as laid down in Sec- 
15. [P. 166, C. 1; P. 167, C 1.] 

(c) Interpretation of statute s-“Marginal 
notes not relevant. 

The marginal notes could not be used as an aid 
for the interpretation of the section. 

Ratanlal Ranchhoddas — for^^ AppeU 

laqts. 

T. Strangman and S. S. Patkar—fot 
Respondent. 
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Macleod» C. J*: — In 1915 certain lands 
in the village of Kerol, Taluka SalseRe, 
in the Thana District were notified for 
acquisition under Act I of 1894, as being 
required by the Municipality of Bombay 
for the purpose of a terminal reservoir. 
One Jacob Bapuji, Deputy Collector in 
charge of the SalsetteTaluka, was direct- 
ed to take order for the acquisition of 
the land. He proceeded with his 
inquiry and on the 22nd March, 1916, 
the following entry appears in the roznama: 

** Proceedings returned, award passed 
and sent for approval to the Consult- 
ing Surveyor through the Collector of 
Thana.” 

The same day the Deputy Collector 
wrote to the Consulting Surveyor to 
Government through the Collector of 
Thana as follows (Exhibit 28) : 

‘‘ Under Rule 11 (3) of instructions for 
the guidance of Acquiring Officers I have 
the honour to submit herewith my propo- 
sed award for the land to be acquired for 
the above purpose for your approval and 
favour of return.” 

On the 3rd July, the Consulting Sur- 
veyor wrote (Exhibit 29) objecting to the 
proposed award as excessive, and this was 
forwarded to Jacob Bapuji by the Collec- 
tor for explanation before the 10th July. 
On the 8th July, Jacob Bapuji replied 
supporting his valuation, but he said : 

“I have made my proposal to the best 
of my ability. A copy of my proposals 
has not been filed in the Collector's Office, 
nor have they been declared to the parties 
interested. They can be amended by the 
Assistant Collector who has now taken 
my place, if Mr. Miram’s estimates are 
considered correct and the award may be 
made final by filing a copy in the Collec- 
tor’s Office and declaring it to the parties 
concerned.’^ 

Mr. Cowan proceeded with the inquiry. 
The foznama shows that on the 11th 
August an award was made and 
filed, on the 23rd August, it was sent 
to the Collector for approval, on the 7th 
September it was made final an4 de- 
clared. 

The various Survey Numbers were 
valued at Rs. 450^ 400 and 350 per acre 
according to their situation. On references 
to the District Court the claimants con- 
tended that Jacob Bapuji had made final 
awards, that Mr. Cowan was not properly 
appointed, that he made bis awar^ 
without an inquiry, based on the 
opinions of others and, therefore, they 
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were void. 

The Assistant Judge decided that the 
real and legal award was passed by 
Mr. Cowan. 

The claimants wanted to appeal to the 
High Court and the Judge was of opinion 
that the case wa? not ripe for a prelimi- 
nary decree. He directed that an order 
in the form of a declaration on the find- 
ings on tha points raised should be passed. 
The claimants then appealed to the High 
Court on the ground that the J udge had 
passed a preliminary decree and the ap- 
peal was admitted on the I9th December, 
1918. Clearly there had been no prelimi 
nary decree from which an appeal lay. 

However, the Judge proceeded with the 
hearing of the references with regard to 
the issue, what extra compensation, if 
any, should be awarded in addition to 
that awarded by Mr. Cowan. He came to 
the conclusion that Rs, 50 per acre should 
be added to the amounts awarded by 
Mr. Cowan, that five per cent, should be 
added for the potentiality of the lands as 
building lands and five per cent, for the 
possibility of demands being made for 
moorum. 

There have been three appeals by 
various claimants from the decision of 
the Judge, and the question whether 
Jacob Bapuji had not made a final award 
arises properly in these appeals. Ob- 
viously if the Judge had awarded as much 
ks or more than Jacob Bapuji, this issue 
would be superfluous. 

Section 11 of Act I of 1894 directs that 
the Collector should proceed to inquire 
into objections by the persons interest- 
ed in the land to be acquired and after 
ascertaining the value of the land make 
an award under his hand. Section 12 
says such award shall be filed in the Cob 
lector’s Office and shall, except as herein- 
after provided, be final and conclusive 
evidence as between the Collector and 
the persons interested whether they have 
respectively appeared before the Collector 
or not, of the true area and of the value 
of the land. 

It is difficult to see how it could possi- 
bly be said that Jacob Bapuji had made 
an award which was final as between 
the parties interested and himself, or 
that he could ever have thought that 
he had made such an award in the 
face of his letters of the 22nd March, 
and the 8th J uly, though it does appear 


that he' gave instructiorts'in'April' t^ the 
Mantlatdar to hand pver possession of the 
land to the Municipality. 

That, of course, could have nothing td 
do With the question, whether as a matter 
of fact the award had been*made. It may 
be as well to point out that the Courts 
are not concerned with the instructions 
given by Government to its officers with 
regard to their proceedings under Sections 
11 and 12 of the Act. If Jacob Bapuji in 
spite of the general instructions had made 
his award without consulting the Sur- 
veyor to Government through his superior 
officer the Collector, the question might 
have arisen whether it was binding on 
Government before it was filed. But 
the mere signing of a document by the! 
Acquiring Officer expressing his opinion! 
as to the amount of compensation to be! 
offered cannot have any binding effect 
when the officer himself writes that it is 
not intended to be final. I 

I do not think, therefore, that Jacob 
Bapuji made his award within the mean- 
ing of Section 11, I do not attach any im- 
poitance to the note added afterwards by 
Jacob Bapuji to the document he had 
signed on the 22nd March, it only bears 
out what he had written to the Consult- 
ing Surveyor on the same day. 

But the appellants* arguments must go 
so far as this, that if the Acquiring 
Officer once signs a document in the 
nature of an award, it is conclusive. He 
cannot change his mind, nor if he died 
and the document was found amongst 
his papers could Government dispute it. 
But, in my opinion, some further forma- 
lity is required on general principles 
before it becomes binding on Government, 
and this formality is prescribed by Sec- 
tion 12. It must be filed and so become 
a part of the office records, and then it 
shall be final and conclusive evidence 
between Government and the parties 
interested. 

No doubt the wording of Section 12 is 
not very satisfactory and from the foz- 
nama in the case it does not appear that, 
even as it stands, it was properly 
understood by Mr. Cowan. For, although 
the award is stated to have been filed 
on the nth August, it was thereafter 
sent to 4he Collector for approval and 
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only made final and declared on the 7th 
September, 1916. If an alteration decrea- 
sing the amount of compensation had 
been made after the llth August, Ido 
not think it would have been valid. At 
the same time considering that an avvard 
made .under Section 11 is an offer, by 
Government to the person interested in 
the land to be acquired, of the compensa- 
tion to b^ paid, it should be made 
clear exactly what formality should be 
observed to make it a binding offer. 

In ordinary transactions an offer is not 
binding on the party making it, until it 
is published or communicated to the p irty 
for whom it is intended and as the amend, 
ment of the Act is now under considera- 
tion, it is desirable that this question 
which is constantly arising in one form 
or another in references to the Court un- 
der Section 18 should be settled by the 
Legislature. 

The appellants did not rely upon Dos- 
sahhai Bezanjt v. Special OJicer, Sohettc 
Building Sites (1), where, the only question 
was whether the award which had been 
filed and promulgated was a valid award 
under the Act. If Jacob Bapuji ha i con- 
tinued as Acquiring Officer and on 
receiving the opinion of the Consulting 
Surveyor had made his award in this 
form : “ I think the proper amount of 
compensation to be awarded is X rupees 
but as the Consulting Surveyor thinks it 
should be X minus Y rupees, I award X 
minus Y rupees/* then no doubt that deci- 
sion would have been in point. 

Kooverbai v. Assistant Collector ^ Surat (2) 
seems to me directly in point and I have 
no wish to alter anything I said in ray 
judgment in that case. 

It is really a question of fact whether 
acob Bapuji made this award and when 
e wrote on the 22nd March that the 
document was the award he proposed to 
make, I cannot see how it can be said 
that he had made it. 

•.JPhe next question is whether the com- 
pensation awarded by the Assistant Judge 
should be increased. The land is descri- 
bed as follows in his judgment. 


(1) (1912) 36 B. 599 »14 Bom. L.R. 592=16 I. 
C. 549. 

(2) (1920) 22 Bom. L. R. 1136*59 I.C. 42% 


“ The land under reference is triangulaij 
in shape with a short base at the south 
running to an acute angle which is the 
top of a hill, with hill sides falling from 
the ranges of hill rapidly to a valley 
which is equidistant from either side. At 
the same time there is a general fall from 
north to south. At the apex of the hill the 
height of the hill is about 850 feet above 
the sea level. The Agra Road is about 
135 feet above the sea level. The southern- 
most portion of the land is ISO feet above 
sea level. The nearest of the plots is 
about 1,000 yards from the Agra Road 
and 2,500 yards from Ghatkopar Railway 
Station.** 

It is difficult to imagine how any one 
could consider that such land had any 
potentiality for building land. Round 
about the station a considerable number 
of houses had been erected after plague 
broke out in Bombay in 1896-97, but 
there was no evidence that many houses 
had been erected in recent years while 
there was a very large quantity of land 
available on or near the Agra Road, It 
was suggested that a plot numbered 27 
measuring one acre on the map, close to 
the southern portion of the land in refer- 
ence, had been sold at seven annas per 
square yard, but that estimate is absolu- 
tely fallacious, as plot No, 27 was sold 
with plots Nos, 33 and 42 totalling alto- 
gether 11,858 square yards and plots Nos. 
33 and 42 were far better situated 
than plot No.27. No contour map has been 
produced but from the above description 
of the land in reference it is clear that 
apart from the difficulty of getting access 
to the Agra Road the costs of levelling a 
building site would be prohibitive for 
that locality. 

In my opinion therefore, the land could 
only be valued on the basis of what would 
be realised for the grass growing on it. 
On the evidence with regard to this it is 
impossible to say that the decision of the 
Assistant Judge does not award sufficient 
compensation, while he has added ten per 
cent, for potentialities which can only be 
considered as of a very remote character. 

In my opinion all the appeals should 
be dismissed with costs, 

Shahi J* These appeals arise out of 
proceedings under the Land Acquisition 
Act in respect of lands acquired for the 
terminal seryipe jr^gei^vpir KetPi 
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the Thana District for the Bombay 
Municipality under a declaration of the 
17th May, 1915. 

The Assistant or Deputy Collector in 
charge of the Bassein Taluka was ap- 
pointed under the Lands Acquisition Act 
to take order for the acquisition of the 
land under the Government Resolution 
of that date. Mr. Jacob Bapuji was then 
in charge of the Bassein Taluka as 
Deputy Collector, who started proceed, 
ings under the Act with a view to make 
his award. 

After making the inquiry contemplated 
by the Act he prepared his award on the 
22nd March, 1916, and in accordance 
with certain departmental instructions 
contained in the Government Resolution 
No. 6355 of 1909 as amended by Govern- 
ment Resolution No. 7487 of 1910, sub- 
initted his award to the Consulting 
Stirveyor to Government through the 
Collector of Thana. Thereafter the 
District Deputy Collector wrote to the 
Municipal authorities to take possession 
of the lands, and possession was in fact 
taken about the middle of April, 1916. 
The Deputy Collector was then transfer, 
red and he delivered over charge of the 
Salsette Taluka on the 29th April, 1916. 

The Consulting Surveyor did not agree 
with the conclusions recorded by the 
Deputy Collector, as would appear from 
his letter of the 3rd July, 1916 to the 
District Deputy Collector and suggested 
a much lower valuation. The District 
Deputy Collector, who had submitted his 
award, gave an explanation as required 
by the Collector, in which he stated that 
he had made his proposals to the best of 
his ability and suggested what appeared 
to him to be the proper procedure accord- 
ing to law as he understood it. He wrote 
then that his proposals had not been filed 
in the Collector’s office nor had they been 
declared to the parties concerned. He 
thought that they could be corrected by 
the Assistant Collector in charge of the 
Bessein Prant, if the Consulting Sur- 
veyor^s valuation was considered correct. 
He referred to a note which, he states in 
his evidence, was added by him to his 
award then 8th July, 1916) and 

which was to the following effect: 
“ These proposals of award are provi- 
sional and subject to approval. They are 
not declared and are not final.” This 
postscript be^rs no date^ but I accept it 


on his evidence as having been made in 
July, 1916. 

The Assistant Collector resumed the 
proceedings in August, 1916. He made 
an award in accordance with the valua- 
tion of the Consulting Surveyor and sent 
it to the Collector in accordance with the 
departmental instructions already referred 
to. The Collector pointed out a small 
mistake ; and he amended his award 
accordingly, and ultimately made it final 
and declared it on the 7th September, 
1916. 

The appellants before us and others 
asked for references to the District Court 
under Section 18 of the Land Acquisition 
Act. The Assistant Judge of Thana ulti- 
mately made his award on the 23fd 
December, 1918, after hearing the parties 
and considering the evidence. 

A preliminary objection was taken 
before him that ihe award which was 
final and conclusive was the award made 
by the Deputy Collector on the 22nd 
March, 1916, and not the one made by the 
Assistant Collector, Mr. Cowan, on the 
7th September, 1916. Several issues were 
raised in connection with the preliminary 
objection, but he held on the 26th August, 
1918, that the final award in the case was 
that made by the Assistant Collector. 

The Assistant Judge practically upheld 
the valuation of the Consulting Surveyor 
subject to a small variation. In the 
appeals before us it is urged that the 
award made by the District Deputy Col- 
lector on the 22nd March, 1916, was final 
and conclusive and that the claimants 
ought to be allowed compensation for the 
lands on that basis. It is also urged that 
on the evidence the true market value is 
that determined by the District Deputy 
Collector. 

On the evidence I see no reason to 
hold, that the conclusion reached by the 
Assistant Judge as to the market value 
of the lands in question is wrong ; and on 
the merits no case is made out for dis- 
turbing the award of the lower Coqjt., 
The only point that requires considera- 
tion is whether the award prepared by 
the District Deputy Collector was made by 
him within the meaning of Section 11, 
and whether it was final and conclusive 
as provided in Section 12. If it was, the 
appellants are entitled to compensa* 
tion according to that award, and 
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if it was not, these appeals must be dis- 
missed. 

The questions that arise with reference 
to the award of the 22nd March, 1916, by 
the Deputy Collector present some diffi- 
culty to my mind, in view of the decisions 
in Dossabhai Bezanjiv, The Special OffictVy 
Salsette Building Sites (1) and Kooveyhai v. 
*The Assistant Collector, Surat (2). 

I propose teJ deal with the question as 
to the interpretation of Section j' 2 first. 
After providing for an inquiry and an 
awafd by the Collector in Sections 9, 10 
and 11, it is provided in Section 12 that 
the award shall be filed in the Collector’s 
office and shall be final and conclusive 
as between the Collector and the persons 
interested of the true area and value of 
the land and the apportionment of the 
compensation among persons interested, 
except as provided in the Act, In the 
present case we are rot concerned with 
the saving clause ** except as hereinafter 
provided.” If the award made on 22nd 
March, 1916 had been filed, it is con- 
ceded that it would have been final and 
conclusive as to the value of the land, 
whatever the departmtmtal instructions to 
the contrary might be. But it is con- 
tended that the filing is a condition pre- 
cedent to its being final and conclusive, 

I am unable to accept this contention. 

The award when made under Secti n 

II would be final and conclusive. When 
it is filed in the Acquiring Officer’s office, 
there can be no doubt that the aw ird is 
made. But it is difficult to hold that an 
award made under Section 11 cannot be 
final and conclusive unless and until it is 
filed. The section provides that such 
award shall be filed and shall be final and 
conclusive as to certain matters. I do 
not see any sufficient ground in the word- 
ing of the section for holding that the 
filing of the award is absolutely essential 
to its being final and conclusive. 

I agree that the filing is obligatory 
Linder the Act, also that the step, when 
taken, puts it beyond doubt, that the 
award is made and that it is final and 
conclusive as provided in the section. 
But I am unable; to agree that it can 
never be final and conclusive unless it 
is filed. The section would have been 
worded in a different way if that had 
been the intention of the Legislature, 
irhe important thing is the making of 
the 9 ,ward, as provid^ in Section 11, and 


the filing is a ministerial act. I ahi un- 
able to attach such significance to the 
filing of the award as is suggested on 
behalf of the respondent. 

The marginal note of Section 12 is apt 
to suggest that the award would be final 
and conclusive when filed. I do not think 
that the marginal note could be properly 
used as an aid for interpreting the section. 
Even if it were so used, I do not think 
that It can justify the construction that 
the “filing” of the award is an essential 
step to be tiken to make the award final 
and conclusive as to the matters mentioned 
in Section 12. I am of opinion that when 
the award is made under Section 11, the 
consequence mentioned in Section 12 as to 
its being final and conclusive necessarily 
follows. 

The important question, therefore, to 
my mind is whether the award was made 
by the Deputy Collectjr on the 22nd 
March. Ordinarily there should be no 
difficulty in determining whether the 
award is made or not. But the difficulty 
arises in consequence of the departmental 
instructions and the procedure that the 
Awarding Officer finds it necessary fo 
follow. 

With regard to these instructions which 
have been published at pages 273-279 of 
Campbell’s Law of Land Acquisition, I 
may add that they have not the force of 
law, which rules made under Section 55 
of the Act would have. They are not rules 
made under that section ; and it is not 
suggested that there are any rules under 
that section, 

I accept the propositions laid down in 
Ezra V. Secretary of State for India (3) that 
the proceedings before the Collector are 
administrative and not judicial, that the 
Awarding Officer’s duty is not to conclude 
the owner by his so-called award, but to 
fix the sum which in his best judgment is 
the value and should be offered, that the 
Collector is not limited to the evidence 
before him, and that it is open to hin: 
to take into consideration the infor- 
mation in the hands of the department 
The Collector’s discretion in the matter 


f3) (1905) 32 C 605S=32I A. 93=7Bom. L R. 
422«9C. W. N. 454=1 C. L J. 227« 
2 A.L.J 771=8 Sar. P.C. 779 (P.C.). 
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is unfettered in law as regards availing 
himself of such information in the hands 
of the department. At the same time it 
seems to me that under the Act as well 
as the decisions, it is his duty ^ fix a 
Isum which in his judgment represents 
■the market value of the land. Section 15 
■makes it clear that he shall be guided by 

I the provisions of Sections 23 and 24 of 
the Act in determining the amount of 
compensation. 

It will be convenient to state briefly 
the facts ^\hich have been referred to in 
the argument as bearing on the question, 
as to whetlienthe award of the Deputy 
Collector is final and conclusive. The 
Deputy Collector prepared an award on 
the 22nd March, and sent it on to the Con- 
sulting Surveyor through the Collector, 
He made the following entry in the notes 
of proceedings relating to the acquisi- 
tion; — “award passed and sene for ap- 
proval to the Consulting Surveyor through 
the Collector of Thana.” 

The award in form is a ccrnple'e docu- 
ment in accordance with the requirements 
of the Act, and on its face it is an award 
made under Section 11 after making the 
inquiry contemplated by the Act (see 
Exhibit 27). On the same day he 
wrote a letter to the Consulting Surveyor, 
with which he sent his proposed award 
and other papers, in these terms : — 

“ Under Rule 11 of instructions for the 
guidance of Acquiring Officers 1 have the 
lionour to submit herewith my proposed 
award for the land to be acquired for 
your approval and favour of return.” 

No intimation was given to the claim- 
ants as required by Section 12, sub- 
Section (2). A few days later the Deputy 
Collector wrote on the 31st March, to the 
Hydraulic Engineer informing him, that 
the award had already been made and 
sent for approval to the Consulting Sur- 
veyor of Government, and reminded him 
of the request which he had already made 
to fix a date to take possession of the 
land (see Exhibit 19). 

Two days before this, the same officer 
writing on behalf of the Collector of 
Thana, had informed him that the Dis- 
trict Deputy Collector had completed 
the acquisition proceedings, and proposed 
an award and had sent it to the Consult- 
ing Surveyor, and that the Mamlatdar had 
been instructed to hand over possession to 
the Bombay Municipality (see Exhibit 


32). I have already referred to / the fact 
that the possession of the land was taken 
in April, 

In July the Consulting Surveyor dis- 
approved of the award of the Deputy 
Collector, who, when called upon to sub- 
mit an explanation, said that , he had 
made his proposals to the best of his 
ability and pointed out a way which be 
thought was open to the Collector accord- 
ing to lasv, He also added a footnote to 
the award, to which I have already refer- 
red. Thereafter the Assistant Collector 
resumed the proceedings and made his 
award on the 11th August, 1916, in which 
he accepted the valuation of the lands by 
the Consulting Surveyor to Government, 
and made the following note in ihe diary 
of the proceedings : “ award made and 
filed.” He then sent it to the Collector 
for approval, who approved of it subject 
to a slight alteration (see Exhibit 43). 
The alteration was accepted by the Assis- 
tant Collector on the 7th September, 
1916, and the award was then made final 
and declared. 

These facts clearly show that the 
departmental instructions practically 
leave nothing to the judgment of the 
Awarding Officer, who has to make his 
award under Section 11 of the Act, These 
instructions ignore the individuality and 
the statutory obligations of the Acquir- 
ing Officer. It is provided in the instruc- 
tions that “ in all cases where a reference 
to the Collector is made the Acquiring 
Officer should make his final award 
according to the instructions from the 
Collector.” 

These instructions, I think, go far be- 
yond what is laid down in Ezfd^s case (3). 
That is the view taken in Dossabhai’s case 
(1). Batchelor, J.’s judgment is clear on 
the point, and Heaton, J.*s observation , 
at the end of his judgment point to the 
same conclusion. Referring to Ezra's case 
(3) he says as follows (p^ge 60c) : — “But 
if, and this seems to mo very doubtful 
indeed, that judgment goes the length 
of saying that the Special 
lector should set aside his own pi- 
nion and his own conscience and substi- 
tute for it an estimate made by some- 
body else, then I should find the very 
greatest difficulty in following that 
conclusion,” My own reading of the 
provisions of the Act and the judgment 
of their Lordships of the Privy Coupcil 
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in Ezra's case (3) lead me to the conciu* 
sion that while the Act gives the Acquit- 
ing Offi<::er very wide discretion as to the 
scope of the inquiry and as to the mate- 
rials which he miy take into considera- 
tion, it requires him to make an award as 
to the 'matter^ mentioned in Section 11, 
and to have regard to the provisions of 
Sections 23 and. 24 in determining the 
amount of compensation as laid down in 
Section 15. 

I have carefully considered the ratio 
decidendi in Kooverbai's case (2). Whih I 
recognise that the special facts of the case 
afford a basis for distinguishing it from 
DossahhaVs case (1), I think that there is a 
certain degree of conflict in the reasoning 
underlying these decisions. I have, there- 
fore, stated my own view as to the mean- 
ing of the sections of the Act and as to 
the effect of the departmental instructions. 

Though I have stated the various cir- 
cumstances which have been referred to in 
the argument, I do not think that they 
necessarily help eus in determining 
whether the award was made by the 
Deputy Collector in March, 1916. What 
the Deputy Collector himself said or did 
in July does not seem to me to affect the 
question. The omission to file the award 
as required by Section 12 (1) and to give 
notice to the parties under Section 12 (2) 
suggests one inference, while the taking 
of possession soon after the ‘proposed’ 
award suggests the contrary inference. 
On the one hand it seems that so far as the 
Deputy Collector was concerned the 
award contained the valuation, which in 
his judgment was correct: on the ether 
hand it appears that at the time he merely 
proposed it as required by the instructions 
and that he did not ‘make’ it. 

It is not necessary for the purpose of 
these appeals to determine whether the 
second award made by the Assistant Col- 
lector really represents his opinion as to 
the market value of the property. But 
that award refers to the award of the 22nd 
March as a ‘provisional award.’ In a 
this circumstance brings the present 
case nearer the facts in DossahhaVsease (1) 
than Kooverhai's case (2). Lastly, there is 
the entry in the diary of proceedings 
that the award was ‘passed* and sent for 
approval to the Consulting Surveyor, 
and there is the Awarding Officer’s 
letter of the same date to that Officer, 
have also the fact that the award 
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purports to be a complete document such 
as is contemplated by Section 11. These 
facts also suggest conflicting inferences. 
I must say that I have felt great difficulty 
in this case in deciding whether the 
Deputy Collector made his award on the 
22nd March or not. On the whole, I 
have come to the conclusion, though not 
without hesitation that it is not establish- 
ed on the special facts of this case that 
the Awarding Officer made his award on 
the 22nd March. Therefore, the only 
award in the case, such as it is, is the 
award which purports to have been made 
by the Assistant Collector. At the same 
time I desire to make it clear that to my 
mind it does not necessarily follow that an 
Acquiring Officer does not make his award, 
simply because he sends it to the Collector 
or to any other officer for approval. For 
instance in the present case the award 
was made by the Assistant Collector on 
the 11th August, even though it was sent 
afterwards to the Collector for approval. 

I, therefore, agree that the appeals may 
be dismissed. 

I may add that the difficulty arising 
from the departmental instructions is real. 
In my opinion the whole position requires 
to be considered, with a view to make it 
clear beyond controversy as far as pos- 
sible, either by adequate rules under 
Section 55 of the Act or by a suitable 
amendment of the Act as to what should 
constitute the making of the award, and 
what definite step, if any, should make the 
award final and conclusive of the matters 
mentioned in Section 12 of the A 9 t. 

Appeals dismissed, 

A- 1* R- 1922 Bombay 167* 

Macleod, C. J. and Shah, J. 

r. S. Machado — Accused- Appellant 

V. 

Em per or — Opposite- par ty. 

Cr. App. No. 49 V ofT^21, decided on 
21st September, 1921, from conviction 
and sentence passed by Ag. Ch. Pr. Mg., 
Bombay. 

Native Passenger Ships Act (X of 7887), 
Ss, 31, 9, and 10— Certific ate* A' ’—Voyage from 
Bombay to Goa and back is one voyage. 

The accused who ^lied a steamer between 
Bombay and Goa, for conveyance of passen- 
gers had certificate * A ’ as required by Sec- 
tions 9 and 10 of the Native Passenger 
Ships Act, 1887, which expired on the night 
of 31 St May, 1921. The steamer left Bom- 
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bay with passengers on the 31st May, 1921 for 
jGoa and returned to Bombay on the 2nd June , 
1921. The accused was charged under Section 31 
with the offence of sailing a ship without a certi- 
ficate : 

Held: The accused had committed no offence, 
for the voyage from Bombay to Goa and back 
was really one voyage, [P. 168, C 2 ] 

P, N. Godinho — for Accused. 

Bahadufji and Bowen — for the Crown, 

Macleodi C» J- :-~The accused in this 
case is the ownet of the steamer San Fran- 
cisco Xavier which left Bombay for Goa 
on the 31st May, 1921 in charge of her 
Master. At the time of sailing she had 
certificate “A** as required under Sections 
9 and 10 of the Native Passenger Ships 
Act, X of 1887. 

Section 9 says : 

•‘A ship intended to carry passen- 
gers shall not commence a voyage from a 
port or place appointed under this Act, 
unless the master holds two certificates 
to the effect mentioned in the two next fol- 
lowing sections,’* 

Section 10 says: 

<< The first of the certificates (herein- 
after called ‘certificate W’) shall state that 
the ship is sea-worthy and properly 
equipped, fitted and ventilated and the 
number of passengers which she is capable 
of carrying.” 

VVe are not concerned in this case with 
certificate “B” as that was not required 
'when this particular voyage was com- 
menced under the rules. 

The term “voyage*^ is defined in Sec- 
tion 5, Clause (5), as meaning, when used 
without the prefix “long” or ‘short,” the 
whole distance between the ship’s port or 
place of departure and her final port or 
place of arrival. 

The certificate carried by this vessel 
expired a few hours after the ship had left 
the port. The ship arrived at Goa and 
returned after a few hour’s stay to Bom- 
bay, arriving on the 2nd June, 1921. 
Unfortunately it is not very clear what 
was the charge on which the accused was 
convicted by the learned Chief Presidency 
Magistrate, or what was the voyage 
which the ship commenced without hold- 
ing the certificate ‘A.* It cannot be the 
voyage from Goa as Goa is not a port or 
place appointed under the Act. Even as- 
suming it was a port appointed under the 
Act within British India, considering the 
nature of the trade carried on by this 
steamer, sailing from Bombay, calling at 


coast ports, and stopping a short time at 
each port and then returning, it cannot be 
said that the outward voyage from the 
ship’s port or place of departure was 
one voyage,and the return voyage from the 
furthest port reached a second voyage The 
ship continues on her voyage the whole 
time, and in such a case the final port 
must be the port of original departure. 

No doubt the rules provided by the 
Act were intended for the safety of pas- 
sengers, and certificate *A’ which expired 
on the 31st May, was one granted for 'the 
six months of fair weather. The certifi- 
cate ‘A’ which would be granted on the 
1 St June would necessarily be of a different 
character, and if it is desired that, in 
order to secure the safety of the passen- 
gers, a ship leaving at the end of May 
should also hold a rough weather certi- 
ficate if the ship does not return during 
May, then that must be provided for by 
an Act. It seems curious that the learned 
Magistrate has not noticed in con- , 
victing the accused under Section 
9, taken with Section 31, that it is nowhere 
stated from what port the ship commen- 
ced the voyage without a certificate. That 
would be in itself sufficient to vitiate the 
conviction. 

But in any event I am of opinion that 
on the facts of this case the voyage from 
Bombay to Goa and back was one voyage. 

I think, therefore, that the conviction 
was wrong and it must be quashed, and 
if the fine has been recovered it must be 
refunded. 

Shahi J. I— -I agree. 

Conviction and sentence revcYsed, 

A- I* R* 1922 Bombay 168* 

Macleod, C. j. and Shah, J. 

N at ay an Laxman Agharkav and others — 
Appellants 

V. 

Chapsi Dosa and others — Respon- 
dents. 

F. A. No. 278 of 1920, decided on 30th 
August, 1921, from a decision of 1st Class 
Sub J., Thana, in Suit No. 202 of 1916. 

(a) Limitation — Khatas — Several Kbatas 
between the same parties — Accounts in all of 
them taken in 1913 — Suit on accounts with time 
from that date is not barred. 

However many accounts may be opened 
regarding transactions between two parties 
they must be treated as one account for the 
purposes of limitation. Where three Khdtc^s 
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(acconnts) were operated upon up till 1908 and 
the lousiness transactions between the parties 
continued after 1908, and were recorded in the 
remaining two Khatas and accounts were taken 
in 1913. the total effect was that what was due to 
the plaintiffs was the balance on the five accounts. 

[P. 169. C. 2.] 

(b) Dekkhan Agriculturists* Relief Act (XV H 
of 1879\S. l3"^Suit on trading transactions 
against agriculturists — Account must be taken 
under the Act, 

It appears inequitable but it is the law, that if 
the defendants *are agriculturists, the accounts 
even though they relate to trading transactions 
must be taken under Dekkhan Agriculturists' 
Relief Act [P. 169, C. 2.] 

P. B.. Shingne — for Appellants. 

G. S. Mulgaonkar — for Respondents. 

Macleody C« J* : —The plaintiffs sued 
to recover Rs. 5,407-11-7 as principal and 
Rs. 248-12-0 as interest from the 1st and 
2nd defendants. The 1st and 2nd defen- 
dants and one Ramchandra, brother of 
the 1st defendant, were a joint Hindu 
family carrying on business in groceries, 
and in the course of that business had 
dealings with the plaintiffs. There were 
various Khatas five in all, representing 
the transactions between the parties. 
Before 1913 Ramchandra separated, but 
the business was carried on by the 1st 
and 2nd defendants. In August, 1913, 
the amounts to the debit and credit of the 
various five Khatas were totalled, credits 
on one side and debits on the other, 
and the 2nd defendant signed both the 
debits and credits as correct. There- 
after the account continued, and this suit 
is brought within three years of the sig- 
natures placed by the 2nd defendant in the 
plaintiflFs’ books on the 8th August, 1913. 

The 1st defendant is now dead and the 
2nd defendant disputes the plaintiffs* 
claim which was allowed by the Court 
below. The decree directs the 2nd defen- 
dant personally and as representative of 
the deceased defendant No. 1, to pay to 
the plaintiffs Rs. 5,273-15-0 and propor- 
tionate costs with further interest at six 
per cent. The first question taken in 
appeal is a question of limitation. It was 
argued that three of the Khatas^ which 
were amalgamated in 1913, had not been 
'operated upon since 1908. and therefore, 
any acknowledgment of what was due by 
the defendants to the plaintiffs on these 
Khatas was barred by limitation. That 
is an ingenious but a dishonest defence, 
because it is clear that the business trans- 
actions between the parties continued 
after 1903, and were recorded in Khatas 
Nos. 4 and 5, and the total effect was that 
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what was due. to the plaintiffs was the 
balance on the five accounts, and it was 
not open to the defendants to say that the 
amounts appearing to be due by them on 
the first three Khatas were barred, while 
the amounts which were due to them from 
the plaintiffs on the latter account were 
not barred. Obviously, however many 
accounts might be opened recording the 
transactions between A and they must 
be treated as one account for the purposes 
of limitation. 

Then it is not necessary to deal with 
the question, which is still open, whether 
an acknowledgment, given after the 
period of limitation has expired, is suffici- 
ent to form the basis for a new action on 
the ground that it implies a promise to 
pay. In Chunilal v. Laxman Govind (1), 
we held that a Rujukhata would form the 
basis of a fresh action. But in that case 
the Rujukhata was within the period of 
limitation and it may be said that we 
would be going further, if we hold that 
even if it is signed after the period of 
limitation, it would still afford the basis 
for a fresh action. But unfortunately the 
learned Judge has fallen into an error in 
refusing to take the account according to 
Section 1 3 of the Dekkhan Agriculturists' 
Relief Act. 

We feel considerable sympathy with 
him because it has always appeared to us 
inequitable that a trader should be 
entitled to the advantages of the Act 
because he happens, in conjunction with 
his trading transactions, to carry o*n 
agricultural business, so that, if the 
income from agriculture is more than the 
income from his trading transactions, he 
can ask to have the accounts of trading 
transactions taken under the Dekkhan 
Agriculturists’ Relief Act. I hat is the 
law, and, as the defendants are agricultu- 
rists, these accounts, though recording 
trading transactions, should be taken 
according to the Act. 

The case must, therefore, go back to the 
Subordinate Judge for an account to be 
taken of all the five Khatas under Section 
13 of the Dekkhan Agriculturist^’ Relief 
Act, and the result must be certified to us 
withi n three months. Cass remanded. 

(1) A. I. R. 192^ Bom. 183=46 Bom. 24. 

A.I R. 1922 Bombay 169. 

Maclbod, C. J. AND Shah, J. 

Ahdnl Rchman Ismail — Accused- Appel- 

lant 
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V. 

Em peror — Respondent. 

Cr. Appeal No. 473 of 1921| decided on 
12th September,1921, from conviction and 
sentence passed by 4th Pre. Mag., 
Bombay. 

Reformatory Schocds Act {Vfll of 1897)-^ 
Adult and Juvenile convicted^— Former given 
one year's imprisonment — Latter's Punishment 
should not exceed it. 

Of two accused found guilty of the offence of 
theft, one, a boy of 16, was ordered to be detained 
for two years under rigorous imprisonment in the 
Juvenile Prison at Dharwar. But the other, an 
adult with three previous convictions, was sen- 
tenced to rigorous imprisonment for one year. 

Held : The sentence passed on the juvenile 
offender should not exceed the sentence passed on 
the other accused. [P. 170, C. 2.] 

No one appeared on either side. 

Macleod) C-J.:— If the second accus- 
ed is sentenced to be detained under 
rigorous imprisonment in the Juvenile 
Prison at Dharwar for two years as he is 
a lad of 16, and the first accused who is 
an adult, although he admittedly has 
three previous convictions, is sentenced to 
one year’s rigorous imprisonment, it fol 
lows that the Magistrate gave the 2nd 
accused a longer sentence because he con- 
sidered that it would be for his benefit to 
remain within the walls of the Dharwar 
Institution for two years. It is nowhere 
laid down that a Magistrate has such 
powers to increase the sentence of impri- 
sonment on this ground. However desir- 
able, it might be for the Magistrate to 
have such powers, the sentence is one 
under the Indian Penal Code, but, as the 
rules with regard to the detention of a 
juvenile in the Dharwar Jail provide, that 
no one should be admitted into the Jail 
unless he has been sentenced to a period 
of one year or upwards, the result is, that 
in the case of juveniles Magistrates in- 
crease the sentences in many cases up to 
one year, so as to enable them to be sent 
to the Dharwar Jail instead of to the 
ordinary Jail, and to that extent we might 
overlook the fact that they increase the 
sentences on juveniles beyond what the 
sentences would amount to in the case 
of adults, in order that juveniles should get 
the advantage of being detained in the 
Juvenile Prison. 

We doubt very much whether they are 
entitled to go beyond that, and to sentence 
a juvenile to a period, as in this case of 
two years, merely because, they think that 


such detention will be to the benefit of 
the accused. 

We have to consider in the first instance 
the offence committed. Clearly, since the 
first accused, who not only was an adult 
but also had been previously convicted, 
only got one year’s rigor.ous imprison- 
ment ; the second accused would, in the 
ordinary course, have been sentenced to 
less than one year. 

For these reasons we think the sentence 
must be reduced to one year. 

Shah. J I agree 

Sentence reduced* 

A* I. R- 1922 Bombay 170* 

Macleod, C. J. and Shau, J. 

Narsinha Go pal on i Judgment- 

Debtors- Appellants 

V. 

Balwant Madhav Vadgaonkar — Decree- 
holder- Respondent. 

S. A. No. 294 of 1921, decided on 3rd 
October, 1Q21, from decision of Dist. J., 
Sholapur, in A. No. 266 of 1920. 

Decree — Instalment — Failure topay-^^Def auli 
clause — Court has wide Powers to relieve party 
from consequences of default -^Equity , 

The amount due under a decree was to be paid 
in instalments. On failure to pay two instalments, 
the whole amount then due could be recovered 
by sale of certain property over which a charge 
was created. The first instalment was paid when 
the second became due. The judgme.nt-debtor 
applied to the Court for extension of time for the 
payment of second instalment, and on the dismis- 
sal of the application, the amount of the second 
instalment was paid into the Court. In the mean- 
time, the third instalment became due. The 
decree-holder did not accept the payment of the 
second instalment and applied to the Court to 
recover the balance due by sale of the property ; 

Held : As a Court of equity the High Court 
had wide powers to do what seemed to it just. 
There is no injustice in putting the decree-holder 
exactly in the same position as if no default has 
been committed because the decree* holder has the 
security of the property for the balance of the 
decretal amount, and interest was running on that 
amount, [P. 171, Cs. 1, 2.] 

C. //. Patwardhan^iox Appellant. 

G. P. Murdeshwar—iot Respondent.,^ 

Macleod, CX.-This is an appeal 
against the decision of the District Judge 
of Sholapur upholding the order of the 
Subordinate Judge, directing that the 
Darkhast, taken out by the plaintiff should 
proceed. 

The parties were partners in a baplc- 
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ing shop which was not successful and 
so'the partnership account had been made 
up and a balance was found due against 
the defendants. The plaintiff filed a suit 
No. 5 1 of 1915, on his partnership 
claim and decree was passed in his 
favour on an award. The decree was 
passed on the 22nd February, 1917, direct- 
ing that the decretal amount should be 
paid in eight equal instalments of 
Rs. 371-9*4 and interest according to the 
balance due at the time when any one 
instalment was paid. The decree also 
directed that in default of payment of any 
two instalments, the plaintiff should re- 
cover the whole amount then due by the 
sale of the property mentioned through 
the Court. 

It appears that in the plaint the plain- 
tiff asked for a charge in respect of the 
amount due on certain immoveable pro- 
perty, although it is difficult to see what 
was the basis of the claim. However, he 
got a declaration in the decree that he 
was entitled to that charge. 

There can be no doubt that the defen- 
dants got into arrears before paying the 
first instalment which fell due on 10th 
May, 19n. It was not paid until 19th 
April, 1919. The second instalment which 
was due on 30th April, 1919, and the 
third instalment which was due on the 
18th April, 1920, were not paid. The 
defendants having made no further pay- 
ments ^ere in def^ault of two instalments. 
Before ISlh April, 1920, they asked the 
Court to extend the time. That applica- 
tion was not heard until June, 1920, when 
if was rejected. Then the defendants 
made payment of the second instalment 
which ought to have been paid on the 
30th April, 1919, and, on the 6tK May, 
1921, they paid the instalment which 
ought to have been paid on the 18th 
April, 1920. 

Therefore, the defendants cannot escape 
the consequences of their default except 
by appealing to our sense of equity, 

J?rom the record we cannot say whe- 
ther the default was due to circumstances 
beyond their control or whether it was 
due to their culpable neglect in not 
making payment within due time of the 
first instalment. But we cannot agree 
with the argument of the plaintiff that 
in cases of default, we have no power 
whatever to relieve a party from the 
consequences of his default. As a Court. 
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of Equity we have wide pov^ersta'do 
what seems to us just.. There is nO in- 
justice in putting the plaintiff exactly in 
the same position as if no default nW 
been committed. The plaintiff has the 
security of the property for the 
balance of the decretal amount and 
interest is running on that amount. There- 
fore he loses nothing of what he would 
have got if the defendants had done what 
they had been ordered to do. We, there- 
fore, allow the appeal on these terms : — 
The defendants should pay the costs 
of the Darkhast throughout and the 
instalment, including interest, which fell 
due in April or May, 1920, within two 
months from the time the proceedings 
reach the lower Court. In default of pay- 
ment the Darkhast should proceed. 

Appeal allowed* 
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Macleod, C. J. and Shah, J, 

Bai Metherbai Nanhhai Banaji — Plain- 
tiff-Applicant 

V, 

Mrs* P, R* Dadina — Defendant. 
Opponent, 

C. Application No. 553 of 1921, decid- 
ed on 22nd August, 1921. 

Bombay Pleaders* Act {XVI £ of 1920) — Suit 
by landlord to eject tenant — Pleader* s fee must 
be oalculated on actual value of property and 
not the value for Court fees— Court Fees JCct, 
S. 7 (IX) (cc) — Legal Practitioner. 

In a suit to eject the defendant, plaintid's 
tenant, from her house, the claim for purposes 
of Court-fee was valued at Rs. 1,080 (the amount 
of rent for one year) and for purposes of jurisdic- 
tion it was valued at Rs 15,000, the value of the 
house. The suit being decreed in the trial Court 
the defendant appealed to the High Court, valuing 
her claim at Rs. 1,080 both for Court- fee pur- 
poses and for pleader’s fees but failed in appeal. 
A question having arisen how the pleader’s fees 
should be assessed. 

Held, the pleader's fees should be assessed on 
the value of the house. [P, 172, C, 1.] 

G* iV. Thakore — for Applicant. 

J* G* Rele — for Opponent. 

Macleod) C« J* J-This wa§ a suit by 
a landlord to eject a tenant from a house 
occupied by the tenant. It was, therefore, 
a suit for possessipn of a house and but 
for the amendment of the Court Fees 
Act in 1905, the Court-fees would 
have been payable on the value of 
the house. Consequently the value of 
the house would decide the jurisdic- 
tiou ^nd . it would follow that the 
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pleader’s fees would be payable on the 
value of the house. 

Now that in a suit for recovery of im- 
moveable property from a tenant the 
Court-fees are payable according to the 
amount of rent of the property in the suit 
payable for the year next before the date 
of the presentation of the plaint, it follows 
that the Court fees are payable only on 
the amount of the annual rent, and the 
amount of the annual rent would decide 
also the question of jurisdiction. But it 
does not necessarily follow that the plea- 
der’s fees which were payable under the 
Act which was in force when this suit 
was filedj would not be fixed according 
to the decision in Bai Meherbai v. Magan- 
chand (1) by the value of the house. It 
cannot be disputed that the subject-matter 
in dispute was the house and it is difficult 
to separate possession of the house and 
the house itself unless a distinction is 
made specifically by rule. 

Therefore, we think that the decision 
of the Taxing Officer is wrong and that 
the pleader’s fees must be calculated on 
the amount at which the claim was valued 
when the suit was filed for the purpose 
of jurisdiction, which was practically 
recognised as correct by the appellant- 
defendant when the first appeal was pre- 
sented to this Court. It may be a matter 
for future consideration whether the 
Third Schedule to the Bombay Pleaders 
Act, XVII of 1920 should not be altered 
so as to provide for the calculation of 
pleader’s fees in suits by landlords against 
tenants for immediate possession of the 
immoveable property in the tenant’s oc- 
cupation. 

Shah* agree. 

Decision of Taxing Offic er set aside. 

(1) (1904) 29 lorn. 229=7 Bom. ^^ 7 X 31 , 

A- 1. R. 1922 Bombay. 172- 

Macleod, C. J. and Coyajee, J. 

Anna Narayan Plaintiff. Appel- 
lant V. 

Madhyama Sthitiiila Paraspara and Co, 
Mandall and others — Defenaants- Respon- 
dents. 

S. A, No, 694 of 1920, decided on 12th 

anuary, 1922, from the decision of Dist. 

., Poona in A. No. 60 of 1919. 

Court Fees Act, Art, 7, Sch.ll, Art. 17-- Decree 
against one defendant only — Appeal for decree 
against others also — Court-fee must be paid on 
amount for which they are sought to be made 
liable. 

Where plaintiff, who having sued several defen- 
dants 00 g tnooey-claioi obUdoed « decree against 


one of them, appealed to get a decree against the 
remaining defendants and valued his claim in 
appeal as one for declaration : 

Held: The plaintiff was bound to pay Court- 
fee on the amount for which the remaining defen- 
dants were sought to be made liable. 

[P. 173, C. U] 

G, N, Thakor and D C, Virkar — for Ap 
pellant. 

G. B, Chitale, N. V. Gokhale, D. A. 
Tuljapurkar, K. V. Joshi, , P, B, Shingne 
and S. Y. Ahhyankav — for Respondents. 

Macleod* C« J- — The plaintiff filed 
this suit against ten defendants to recover 
a sum of Rs. 4,617-4-0. A decree was 
passed against the first defendant only by 
the trial Court, and an appeal against that 
decree was dismissed by the District 
Judge. The plaintiff has now filed a 
second appeal against that decree, and 
claims to value his appeal as if he was 
suing merely for a declaration, namely, 
that the decree passed by the trial Court 
was binding against the other defendants 
also. This contention seems to have found 
favour with the Taxing Officer, who 
relied upon the decision in Zinnafunnessa 
Khatun v, Girindra Nath Maker jes (1), 
which has nothing whatever to do with 
the point raised by the appellant in this 
case. There the suit was filed originally 
for a declaration that a certain decree was 
ineffectual and inoperative against the 
plaintiffs. 

In this case there is a money suit aga- 
inst a large number of defendants, and the 
plaintiff, having only got a decree against 
one of them, seeks to get a decree 
against the remaining defendants. The 
only order, therefore, that this Court 
could pass, if the appellant is successful, 
would be that the remaining defendants 
should pay the amount claimed to the 
plaintiff. 

The same question came up for deci- 
sion before the High Court of Madras in 
Ramasatni v. Suhhusami (2). There the 
suit was filed upon a hypothecation 
bond executed by the first defendant. 
The son adopted by the deceased hus- 
band of the first defendant was made a 
party, and he claimed that the debt was 
not binding on him. The first Court pas- 
sed a decree against both the defendants. 

In appeal, the second defendant 
was exonerated. The plaintiff preferred 
a second appeal against the second 
defendant as sole respondent and 
affixed to the memorandum of 

(2) (1890^3 Mad. 508, 
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appeal a ten rupees stamp as if a declara- 
tory decree was sought. The judgment 
was as follows: — 

**The appeal is substantially to establish the 
plaintiffs’ right to render the hypothecated pro- 
perty belonging to the second defendant, liable 
to be sold in satisfaction of the debt claimed in 
the suit. ^ The Court- fees payable must, there- 
fore. be calculated on this amount.'* 

. It is, therefore, clear that the decision 
of the Taxing, OfEcer was wrong, and the 
appellant cannot, by saying that he is 
asking for a declaration that the decree 
passed against the first defendants is 
binding against the other defendants, get 
rid of the fact that he is asking this Court 
to pass a money-decree against the other 
defendants. The appeal, therefore, has 
been wrongly valued, and it may be noted 
that when the first appeal was filed to the 
District Court, it was not valued on this 
basis, but was valued on the original 
claim. 

The appellant, therefore, must repay 
the Court-fee which was refunded. A 
week's time is allowed for making this 
payment. Court fee calk i for. 


A. I. R. 1922 Bombay 173. 

MacLeod, C. J. and Shah, J. 

Bkarmappat Adoptive father^ Bharama- 
gauda Mudigaudar — Appellant 

V. 

Ujjangauda, Adoptive father ^ Bharama^ 
gauda — Respondent. 

S. A. No. 804 of 1920, decided on 27th 
September, 1921, from decision of Dist. 
J., Dharwar in A. No. 116 of 19 18. 

Hindu Law — Inheritance— Dumbness ccn- 
genital and incurable is a ground for exclu^ 
sion — But a person having a dumb grandson 
is not ‘ sonless ' and cannot adopt another — 
Hindu Law — Adoption, 

According to the Hindu law a person affected 
by dumbness which is congenital and incurable 
is excluded from inheritance; but a person having 
a grandson subject to the defect of such dumb- 
ness cannot correctly be described as sonless. 
Adoption by him during the lifetime of the 
grandson is not valid. (1867) 4 Bom H C. (A. 
J.C.) 135 followed. [P.174. Cs,l, 2,; P. 176; C. 1.] 

Coyajee with Nilkanth Atmaram — for 
Appellant. 

• Tyahji with S. F, Palekar — for Respon- 
dent No. 1. 

Shahi J. The facts which have 
given rise to this appeal are few and not 
now disputed. One Bharmagauda had a 
son of the same name. That son had two 
sons, Basangauda and Ujja. The son 
(Bharmagauda) and the grandson Basan- 
gahda predeceased the father Bharma- 


gauda. This Bharmagauda adopted the 
present plaintiff during the lifetime of 
his grandson Ujja. This Ujja is found 
by the lower Courts to have been dumb 
from his birth. Bharmagauda died in 
1915; and the present suit was filed in 
1916 by the plaintiff, as the adopted son 
of Bharmagauda, to recover possession of 
the property from the defendant No. 1 
(the grandson of Bharmagauda) on the 
ground, that owing to dumbness and 
insanity he was disqualified to inherit his 
grandfather’s property. The defendant 
No. 1 repudiated the allegations, and con- 
tended that the plaintiff’s adoption was 
invalid. 

The allegation as to the insanity of 
defendant No. 1 was not proved but it is 
found that from the time of his birth the 
defendant No. 1 was dumb and that his 
dumbness was incurable. The lower 
Courts held that the adoption of the 
plaintiff by Bharmagauda, the grand- 
father of defendant No. 1 was proved and 
that it was valid, and accordingly decreed 
the plaintiff's claim, 

In support of the appeal to this Court 
it is utged on behalf of the legal repre- 
sentative of defendant No. 1, who died 
during the pendency of the appeal in the 
District Court, that the defendant No. 1 
was not disqualified according to Hindu 
law, and that even if he was disqualified, 
the adoption of the plaintiff by Bhar- 
magauda during the lifetime of the 
grandson was invalid. 

As regards the first contention, it is 
clear on the finding of fact, that the 
defendant No, 1 (Ujja) was dumb from 
his birth and that his dumbness was in- 
curable. According to the Mitakshara 
such a son or grandson would be exclu-. 
ded from inheritance. No doubt Yajna- 
valkya does not mention a dumb person 
among those who are excluded from in- 
heritance. But Vijnanesvara include* 
him in the list under the word Adya or 
the authority of Manu. In the Vyava- 
hara Mayukha also, on the authority oL 
the same text of Manu. a dumb man is 
referred to, as excluded from inheritance. 

It is urged, however, that this 
ground of disqualification, like several 
other grounds, ^ has become obso- 
lete, and the observations in Sur- 
rayya v Suhbamma (1) have been 
relied upon in support of this argument. 

(1) (1919) 43 Mad. 4*53 I.C.“ 498*37 MX J. 
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It al^o appears that ia Steel’s Hindu 
Law and Custom it is stated at page 224 
that ** lame and deformed persons are not 
excluded, nor are the deaf and dumb.** It 
may be that some of the grounds of exclu- 
sion from inheritance mentioned in the 
texts are obsolete. 

While I agree generally with the obser- 
vations in the above case, as to the hard- 
ship and obsolete nature of some of the 
grounds of exclusion from inheritance, I 
do not see how all of them could be treated 
on the same footing. Each defect must 
be considered on its merits, and if it 
could be fairly and safely stated that it is 
obsolete, it may be treated in that manner. 
But it would not be right, nor does it 
appear to me to be possible, in view of the 
decisions on the point, to treat all these 
grounds as obsolete. 

In the present case we are concerned 
only with congenial and incurable dumb- 
ness. The effect of such a defect on the 
right to inherit was considered by this 
Court so far back as 1867 in Vallabhratn 
Shivnifoyan v. Bai Hariganga (2) and it 
was held after full argument that accord- 
ing to the Hindu Law prevailing on this 
side of India, a person born dumb was 
incapable of inheriting. That decision is 
binding upon us : and I see no good reason 
to refer this question to a Full Bench for 
consideration. It follows that Ujja was 
excluded from inheritance on account of 
his dumbness from birth. 

« The next question is, whether the adop- 
tion of the plaintiff during Ujja’s life- 
time is valid ? It may be stated that the 
subsequent death of Ujja during the 
pendency of this litigation, without having 
a son does not affect the question as to 
the validity of the plaintiff’s adoption. 
If it was invalid at the time, the subse- 
quent event cannot validate it. This 
position has not been seriously questioned 
before us, and it seems to me to be clear, 
that the validity of the plaintiff’s adoption 
must be determined with reference to the 
facts, as they existed at the date of the 
adoption. 

It is not disputed, and in fact it is indis- 
putable, that in the life-time of a natural 
son, grandson or great grandson no valid 
adoption could be made This is clear 
from the Dattaka Mimamsa Section 1, 


(2) (1867)4Bom.H.C. (A C. J.) 135. 


paragraphs 3, 6 and 13 [Stokes* Hindu 
Law Books, pages 531, 53^ and 533), But 
it is urged, that the existence of a grand- 
son, disqualified as in the present case, is 
no bar to an adoption by the grandfather. 
There is no decided case on this point : 
and so far as I have* been able to see, 
there is nothing in the Mitakshafa or the 
\*y avail ara Mayukha, to lend support to 
this view. 

The basic principle of adoption, as I 
understand it to have been laid down by 
the Smriti writers, does not support the 
contention. The opinions expressed by 
writers on Hindu law are cenflicting ; and 
treating it as a point of first impression, 
at least so far as this Presidency is con- 
cerned, I have come to the conclusion, 
that the fact of the grandson suffering 
from dumbness by birth, does not render 
the adoption valid which would be other 
wise invalid on account of its having 
been made during his life-time. 

I shall state my reasons briefly for this 
conclusion. In the first place we have 
the texts of Atri, Manu and Saunaka, 
which lay down that the adoption can be 
made only by a person who has no son, 
«.<?., who never had a son or whose son is 
dead. The Dattaka Mimamsa begins 
with the text of Atri, and in the first 
section, the author refers to the text of 
Saunaka and Manu (see paragraphs 3, 4 
and 9 of Section 1 in Stokes’ Hmdu Law 
Books at pp. 531, 532 and 533). 

The essential condition for a valid 
adoption according to these texts is, that 
the adopter must be sonless at the time 
of the adoption. While speaking of an 
‘•adoption” Yajnavalkya does not refer to 
this condition ; nor does Vijnanesvara 
refer to it in his commentary on Yajna- 
valkya’s verse (see paragraphs 9 to 15 of 
Chapter I, Section 11 of the Mitakshara- 
Stokes* Hindu Law Books, pages 4l5- 
418). It is significant, however, thxt 
while referring to the disqualifying cir- 
cumstances in Chapter II, Section 10, 
Yajnavalkya provides, that the jsons 
(natural and kshetraja) of those who would 
be excluded from inheritance are not 
subject to any disability, provided they 
are free from similar defects; and Vijna- 
nesvara points out that, natural and 
kshetraja sons are mentioned with a view 
to exclude other sons mentioned before. 
(See Mitakshara, Chapter II, Section 
10, paragraphs lU, 11 and 12 ; D.S.P. 
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Stokes* Hindu LaW| page 457). It is 
also hirther provided that the unmarried 
daughters of those who are excluded from 
inheritance and the sonless wives of such 
persons are to be maintained. It is clear 
from these passages that neither 
Yajnavalkya nor Vijnanesvara would 
have favoured the view that a per- 
son having a son subject to any of 
the defects mentioned b)' them could be 
treated as sonless. 

Indeed it also appears from Visvarupa’s 
commentary on these verses of Yajna- 
valkya that those who are excluded from 
inheritance are not necessarily incompe- 
tent to perform sacrifice, etc. This pas- 
sage is translated at page 16 of the report 
in Surrayya v. Suhhamma (l), and the origi- 
nal passage in Sanskrit may be found in 
Setlur’s Mitakshara at page 838. I also 
find in Apararka’s commentary on the 
same Smfiti that there is no such general 
disqualification to perform religious func- 
tions. [See Yajnavalkya’s Smriti in Apa- 
rarka’s commentary Anandashram Series, 
Vol. 46 (Part II), p. 750]. 

In the Vyavahara Mayukha there is no 
indication in the chapter relating to adop- 
tions that a son, subject to any defect 
which would exclude him from inherit- 
ance, was no son at all. On the contrary 
the text of Saunaka has been referred to 
and aputnna has been translated “as one 
having no male issue or one whose male 
issue has^ied,” (See Mandlik’s Hindu 
Law, page 52 or Stokes’ Hindu Law 
Books, page 60 —paragraph 10 of Vyava- 
hara Mayukha, Chapter IV, Section 5) 
and I may here refer to the observation 
in Mandlik’s Hindu Law, Appendix IV 
at p. 456 that “ a sonless man alone at 
present adopts a son.” In the chapter 
relating to persons excluded from inheri- 
tance there is nothing to indicate that a 
person, having a dumb son, was to be 
treated as sonless. 

The Dattaka Mimamsa does not, in my 
opinion, afford any indication to the con- 
trary. The passage in Section 11, para- 
graph 62 (Stokes’ Hindu Law Books at 
p, 561), has been relied upon as showing 
that persons subject to disqualifying 
defects are no sons at all. In the first 
place the reference to persons excluded 
from inheritance is incidental ; and if it 
is read in relation to the context and the 
argument in relation to which the refer- 
ence is made^ I am not clear that the pas- 
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sage means what it is argued before Us 
means. It has been interpreted, however, 
by some writers on Hindu Law, whose 
opinions are entitled to weight, as supports, 
ing the contention on behalf of the respon- 
dent. But apart from the difficulty of 
determining the true meaning of this 
reference to “ impotent persons and the 
rest,’* this much is clear that there is no 
such opinion expressed by Nanda Pandita 
in the first section where he deals 
with the question, as to who can adopt. 

Next he proceeds to deal with the ques- 
tion, as to who is to be adopted. In that 
section several opinions expressed by the 
author have been treated as merely recom- 
mendatory and not obligatory. I am not, 
therefore, prepared to accept the conten- 
tion that the opinion of Nanda Pandita 
is that a son subject to a disqualifying 
defect is no son at all as regards the 
power of the father to adopt, nor am I 
prepared to give effect to an opinion, not 
supported by any Smriti, expressed inci- 
dentally in the course of an argument on 
another point, and not stated at the place 
where he would be expected to state it if 
it were bis opinion. 

It is needless to refer to the opinions 
of writers on Hindu Law in detail, I 
may here mention that in spite of the res- 
pectable body of opinions in favour of 
the view that a second adoption in the 
life time of another adopted son was per- 
missible, the Privy Council held in Run- 
gama v. Aichama (3) that such an adoption* 
was invalid. On the point now under 
consideration the weight of opinions in 
favour of the view, that the adoption is' 
valid, is by no means so great as it was 
in favour of the view once held that 
a second adoption during the life-time of 
the first adopted son was valid. The 
task of reconcilinj> these opinions is diffi- 
cult : and after all we have to consider 
whether the Hindu Law goes so far as to 
lay down that a son subject to a disquali- 
fying defect is no son at all for the pur- 
pose of enabling the father to make 
a valid adoption during the life time of 
such a son. 

I may, however, refer to the 
inference drawn by Sutherland in 
his synopsis of fhe Dattaka Mimamsa 
and Dattaka Chandrika (Stokes* Hindu 
Law Books at page 664), and to the 

^{JT (1^674 Moo. I.A 1 = 7 W.R 57=XSuther 
197»1 Sar. 313 (P.C ), ’ 
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opinioti expressed in Strange’s Hindu 
Law at page 77 (Vol. 1) in favour of the 
view that an adoption in the life time of 
a disqualified son is valid. Ihis opinion 
is accepted in Sarkar’s Treatise on A.dop- , 
tion, page 196 (2nd edition) and Ghose’s 
Hindu Law, Vol. I at page 669 (3rd 
edition). 

In Steele’s Hindu Law and Custom at 
page 42 it is stated that “ insanity of a 
begotten son is no legal cause of adop. 
tion. An adoption can take place only 
where no begotten son or grandson exists, 
or where the begotten son has lost caste.” 
This remark was quoted apparently with 
approval in Rangama*s case (3). It is 
true that at page 181 of the same book it 
is stated as follows : — “ It is allowed in 
case of a begotten son becoming outcaste 
or insane or otherwise becoming incapable 
of conducting the family affairs : such 
adoption is in the name of the son. A 
madman is, however, seldom married, and 
an outcaste is often re-admitted. No son 
can be adopted during the life-time of 
a begotten son, not disqualified as above.” 

As already pointed out the same author 
has stated that a dumb person is not 
excluded from inheritance. But this 
Court has not accepted that opinion and 
the statement of the custom on the 
present point, which even if strictly taken, 
may not cover the case of a dumb person 
without proof of his being incapable of 
conducting the family affairs,” could hardly 
be preferred to his statement of law on 
the some point, (p, 44). 

On the best consideration that I can 
give to the point, I do not think that a 
person, having a grandson who is subject 
to the defect of dumbness from his birth 
as in the present case, can correctly be 
described as sonless so as to make an 
adoption by him during the life time of 
the grandson valid. 

I base this conclusion upon the Mitak- 
shara and the Vyavahara Mayukha and 
next upon the Dattaka Mimamsa and the 
Dattaka Chandrika as I understand them. 
I hold, therefore, that the adoption of the 
plaintiff was invalid. I would allow this 
appeal and dismiss the plaintiffs suit 
with costs throughout. 

Macleodf C* J. : - I concur. 

Appeal allowed* 
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Macleod, C, J. and Shah, J. 

Zip^u Chindhu Shimpi — Plaintiff-Ap- 
pellant V. 

Bomtya Dagaiu Kumhhar and another — 
Defendants-Respondents. 

S. A. No. 7 of 1921, decided on 2nd 
September, 1921, from a decision of 
D. J, , Khandesh in No. 283 of I9l9. 

Hindu Law — Succession — Sudras — Legiti- 
mat^ grandson cannot succeed to illegitimate 
son's Property. 

Under Hindu Law, because the illegitimate son 
of a Sudra cannot inherit the separate property 
of his father’s legitimate son, as a brother, a son 
of a legitimate son of a Sudra cannot inherit the 
property of an illegitimate son of his ancestor 

[P. 176. C. 2.] 

W. B* Pradhan—'iox Appellant. 

S. F. Palekar — for Respondents No, 

1 & 2 . 

Shah) J. • — In this case one Vedu had 
two sons ; a legitimate son called Chindhn 
and an illegitimate son called Dhaklu. 
Chindhu died leaving a son named Zipru. 
Dhaklu died without leaving any relations, 
and it is with reference to the property of 
Dhaklu that the present suit is brought by 
Zipru to establish his claim as heir to 
Dhaklu, 

It is established now, and in spite of 
the argument of the appellant to the 
contrary it must be accepted, that the 
illegitimate son of a Sudra cannot inherit 
the separate property of his father’s 
legitimate son, as a brother. It is suffi- 
cient to refer to the decision in Dharma v, 
Sakharam (1), in which the earlier deci- 
sions bearing on this point have been 
referred to. It has been argued that it 
does not follow necessarily from that 
decision that Zipru, the son of the legiti- 
mate son of the original ancestor, could not 
inherit the property of Dhaklu, the 
illegitimate son of Vedu. 

There is no authority on the question 
before us ; but if the rule in Dharma v. 
Sakharam (1) is to be consistently follow- 
ed, I do not see how a collateral couloj 
succeed to the property of an illegitlmatel 
son, when that son is not entitled to col-l 
lateral succession. It necessarily follows 
that Zipru could not inherit the property 
of Dhaklu ; and his claim to that property 
must fail. 

The decree of the lower appellate Court 
is right and must be affirmed with costs. 

Macleodi C* J. J — I agree. 

Decree affirmed^ 

(1) (1920) 55 I. C. 306* 44 B. 185«22 Bom, 
U R. 52. 
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Pratt and Fawcett, JJ. 

In n Dagdoo Bapu. 

Criminal Appl.for Rev. No. 8+ of 1921 
decided on 15th June, 1921. 

Criminal P, C. , Ss. 5/2 and 337 — Tender of 
pardon for purpose of receiving evidence un- 
der S. Sll^Purdon is validly tendered. 

In an enquiry into an offence of murder a par- 
don was tendered to the accused and evi- 
dence was recorded under Section 512; the 
validity of the tender of pardon being questioned. 

Held * the offence of murder being under en- 
quiry in order to secure evidence the accused was 
made approver and a pardon wa« ten- 
dered to him which was valid. But the pro- 
ceeding under Section 512 is only ancillary to that 
enquiry, and a tender of pardon does not prevent 
the prosecution being started against the appro- 
ver as accused. In su :h a case the approver 
may plead pardon as defence. On the ground 
that the approver has failed to perform the condi- 
tions of the pardon by giving false evidence under 
Section 512, the prosecution may proceed against 
him. A magistrate has power to discharge an 
approver from custody, if the prosecution do not 
proceed further in the case against the principal 
offender. [P- 177, C. 2] 

5. S. Patkar — for the Crown. 

Pratt J* • — This is a reference made 
by the Second Presidency Magistrate of 
Bombay requesting revision of an order 
made by him on the 26th November, 
1920, granting a pardon to an accused, 
Dagdoo Bapu, under Section 337, Crimi- 
nal Prooedure Code. 

The offence under inquiry was an 
offence of murder and the accused was 
placed before the Magistrate on a charge 
of that offence on the 7th September, 1920. 
But as the prosecution case was that 
another accused, Dhondoo Sumbhoo, who 
had absconded, was the principal offender 
the pardon was tendered. The principal 
oftender has not been arrested, and it 
appears there is no prospect of his arrest 
or trial. 

The prosecution desire the discharge 
of Dagdoo Bapu as otherwise he would 
be detained for an indefinite period in the 
custody as an approver. 

ae Magistrate suggests that the 
pardon was invalid, as it was not ten- 
dered for the purpose of an enquiry but 
for the purpose of securing evidence 
under Section 512, Criminal Procedure 
Code. There is no substance in this 
idistinction. The oflfence of murder was 
[under inquiry and in order to secure ihq 
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approver’s evidence as to this , offence 
a pardon was tendered, and the proceeding 
under Section 512 was only ancillary to 
that inquiry. There is, therefore, no 
ground for revision of the Magistrate’s 
order under Section 337, 

We would point out, however, that 
there is no occasion for revision of the 
order. The tender of a pardon does not 
prevent the prosecution from proceeding 
against an approver as an accused person. 
If the prosecution is so revived it is for the 
approver to plead the pardon as a defence; 
see Emperor v. Kotkia (1) and Emperor v. 
Sahar Akunji (2). It is open to the pro- 
secution to proceed against the approver 
Dagdoo on the ground that he has not 
performed the condition of the pardon in 
that he gave false evidence under Section 
512, Criminal Procedure Code. 

Or on the other hand, if the prosecution 
do not desire to proceed further with the 
case against the principal offender, Dhon- 
doo, the Magistrate has power to discharge 
the approver from custody. Sub-Section 
3 of Section 337, Criminal Procedure 
Code, implies that there is a trial in 
progress and its object is to secure the 
evidence of the approver for such trial. 
If there is no such trial and no likelihood 
of such a trial, then cessante ratione lex 
ipsa cessat. 

Rule discharged, 

(1) (1906) 30 Bom. 611 = 8 Bom. L. R. 740. 

(2) (1914) 42Cal. 756=27 I. C. 184 = 19C.W.N. 

179. 
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Macleod, C. J. and Shah, J. 

Chudasama Khoduba Sariansang and 
others — Defendants- Appellants 

V. 

Chudasama Takhatsang Narasingji and 
others — Plaintiffs- Respondents. 

S. A. No. 73 of 1916, decided on 1st 
April, 1921, against the decision of Joint 
J., Ahmedabad. ^ 

Evidence Act (I of 1872), S. 65Seoondary 
evidence — Certified copy — Original produced in 
an old suit-~Copy can be relied upon by Court, 

Where the plaintiff used (or a declara 
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^ion that pertain survey numbers were kept joint 
at a partition between the ancestors of the parties, 
relying upon a certified copy of a partition deed 
pass^ between the parties, and the copy which 
was produced showed that the original document 
was produced in Court in a previous suit. 

Heldt the Court could rely on the certified copy 
as showing the terms of the partition there being 
no reason to doubt, owing to the lapse of time, 
that the certified copy retained on the file of the 
previous suit was a correct copy of the original. 

[P. 178, C. 1.] 

G. N» Thakuf — for Appellants. 

G. 5. Rao and R.W, Desai — for Respon- 
dents Nos. 1 and 2. 

J5. D, Mehta for N.K. Mehta — for Res- 
pondents Nos, 9 to 11. 

Macleod) C J- The plaintiffs filed 
this suit for a declaration to the effect 
that Survey Nos. 177 and 40 of the Tagdi 
village, bounded as described in the plaint, 
belonged in common to all the 100 Dokda 
sharers of the village for use as common 
pasture and grain-yard, and for a perpe- 
tual injunction restraining the defendants 
from using the land of the said numbers, 
either by themselves, or through others, 
for other purposes, and from interfering 
with the plaintiff’s either by themselves or 
through others in the use of the same for 
the said purposes. The plaintiffs' case is 
that the village of Tagdi was first parti- 
tioned into two main shares of 50 Dokias 
each in 1809, when lands of the Padar and 
grain-yard were kept joint. They rely upon 
the certified copy of the document passed 
between the parties* ancestors in that 
year. The original was not forthcoming, 
but the copy which was produced showed 
that the original was produced in Court 
in 1823. 

It has been ascertained from the ori- 
ginal record that the certified copy which 
had been retained on the file of that 
suit corresponded with the copy produced. 
Exhibit 337. There can be no doubt that 
in that deed of compromise between the 
two branches the whole of the village 
Padar, including the hhalas or threshing 
floor, was kept joint, 

It has been contended that the Court 
cx)uld not rely on a certified copy as evi- 
dence of the compromise. But consider- 
ing the time that has expired, there is no 
reason whatever to doubt that the certifi- 
.ed copy retained on the file of that suit 
|is a correct copy of the original. The 
jCourts wero perfectly correct in relying 


on it as showing the terms of the compro- 
mise. 

The question is then raised whe therthe 
present Survey Nos. 177 and 40 were the 
village Padar in 1809. A very large 
number of documents have been referred 
to, from which it appears .that the old 
Survey Numbers were 33 and 110. The 
Courts have referred to the village map 
and to the village Khardars^ and came to 
the conclusion that the present Survey 
Nos. 177 and 40 are waste open lands. 
The position of those Survey Numbers 
on the map at p. 11 of the print .shows 
conclusively that those Survey Numbers 
from their very position must have been 
open sites used for the purposes of pas- 
ture and grain-yards. Survey No. 177 is 
next to the village site, Survey No. 40 is 
adjoining the village tank. They have also 
been entered in the Government Registers 
as waste land. 

It is not suggested that they had ever 
been turned into arable land and had paid 
assessment. The fact that some of the 
defendants got their names entered in the 
Government Survey Records in regard to 
these two numbers does not in any way 
change the nature of these lands and 
make them the separate property of the 
defendants instead of being joint between 
the plaintiffs and the defendants. 

The defendants sought to prove that 
they had ousted the plaintiffs fiotn the 
common user of these Survey Numbers 
and that they had acquired a title to them 
by adverse possession. That is a plain 
question of fact and has been found 
against the defendants. The learned appel- 
late Judge at p. 4 says : “I entirely agree 
with the lower Court that the plaintiffs* 
witnesses, who are more reliable than 
those of the appellants, prove that there 
has been continuous joint user of both 
the Survey Numbers in dispute by all the 
Dokda sharers,’* 

It has been urged before us that the 
Court in its judgment put on the record 
as Exhibits documents which had* not 
been referred to in the course of the 
argument so that the defendants had 
not the opportunity of showing that they 
do not support the plaintiffs*^ case, or of 
exhibiting further documents in order to 
get rid of the effect of those Exhi- 
bitSy The nqmbere of those Ej^hibits 
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are 345, 346 and 347. The Court exhi- 
bited portions of certain Sim Khardas 
and of a Field Book, all of which are 
Government records. The point was 
raised in first appeal, but I cannot think 
that it was then seriously contended by 
the appellants that the trial Court had 
made a serious error in regard to these 
documents in the course of its judg- 
ment. 

Amongst the mass of documents which 
must have been produced for the purpose 
of the case, no doubt these Government 
records were produced, and the judge, as 
he was entitled to do, referred to portions 
of them and marked the specific portions 
which he referred to as Exhibits. If the 
appellants had considered that the trial 
Judge had committed a serious error, and 
had urged this point as strongly before 
the lower appellate Judge, as has been 
urged before us, I think it is certain that 
he would have referred to such a conten- 
tion in his judgment. The argument 
must really depend on certain facts as to 
what happened in the trial Court, and 
without those facts it is extremely diffi- 
cult to consider in Second Appeal whe- 
ther the appellants had any grievance at 
all : it is one of those points which are 
argued, the more strenuously the further 
the appellant gets away from the trial 
Court, and I am not disposed to consider 
that the appellants have a real grievance 
when thSy have not even taken the trou- 
ble to set out the facts upon which their 
grievance must depend. 

Apart from these Exhibits, it is obvious 
that the Courts have relied upon other 
documents in order to come to the conclu- 
sion that the old numbers corresponded 
with the present numbers ; and even 
striking out all these documents, as I have 
already pointed out, the very situation of 
these Survey Numbers points almost in- 
evitably to the conclusion that they 
always have been waste lands. When 
we find that they were registered as 
waste land and never paid assessment, 
the conclusion becomes more certain. 

In my opinion, therefore, the judgments 
of both the lower Courts were perfectly 
correct. The appeal must be dismissed 
with costs. 

Shah) J- 1 agree. 

Appeal dismissed^ 
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Mithahai — Plaintiff 

V. 

Meherhai and others — Defendants. 

O. C. J. Suit No. 1962 of 1919, decid- 
ed on 18th February, 1921. 

^ (a) ^ Hindu Law — Wilt’^Devise to widow 
'malik' hut asking her to apply and spehdit *in 
good way' — Only gets life- estate hut with full 
powers of disposition hy acts inter vivos. 

Where a Hindu testator devised the residue of 

his estate to his widow in the following words; 

"As to whatever surplus of my property may re- 
main over after ray decease, the nialik thereof 
shall be my wife. She shall during her life-time 

apply and spend the same in a good way ** 

Held: the words "she shall during her life-time 
apply and spend the same in a good way" cut down 
the absolute estate created by the use of the 
word Malik to a life-estate, and therefore the 
widow took a life estate with full powers of dis- 
position by acts inter vivos and not an absolute 
estate. 

The use of the word *^malik" in connection 
with a devise to the widow imports full proprie- 
tary rights, unless there is something in the context 
to qualify it. The fact that the donee is a Hindu 
widow does not by itself furnish such qualifica- 
hon. [P. 18Z,Cs. 1, 2J 

(b) Probate and Administration Act (V of 
188}), S.Pd—HmdM widow as exeoutrix-^Convey- 
anoe reciting both capacities, must he taken to 
be, as an executrix — Deed-^Construction^ 
Section 90 of the Probate and Administration Act 
applies to all Hindu widows, and under that sec- 
tion a Hindu widow who is appointed as an exe- 
cutrix, is entitled to sell as executrix the property 
left by her husband, if no restriction is imposed 
on her powers of disposing of the property by the 
Will which appoint^ her executrix. A sale by a 
Hindu widow, who being the executrix of her 
husband’s Will sells a part of her husband’s estate 
and the deed does not expressly say in what par- 
ticular capacity she sells, but merely recites all 
her capacities and conveys the whole property 
and all the title possessed by the widow in the pro- 
perty, must be taken to be effected by the widow 
in her capacity of executrix of her husband’s 
Will. [P. 182. C.I.] 

Mulla 'With Mehta — for Plaintiff. 

y, Desai with Strangman — for Defen- 
dants, 

Judgment ** — One Jasvir Bhudar died 
in the month of May, 1893, leaving him 
surviving his widow Bai Divali as his only 
heir according to Hindu Law. He left a 
Will dated the 2nd day of May, 1893, 
whereof he appointed his widow, the said 
Bai Divali, the sole executrix. BaiDiVali 
proved the Will ajid ?rQb^te 
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thereof on the 11th November, 1893. 
From the schedule to the petition for 
Probate it appears that Jasvir Bhudar 
owned an immoveable property at Jambli 
Mohola and another immoveable property 
at Falkland Road, an outstanding debt 
of Rs. 36,000, stock-in-trade of the value 
of Rs. 2,000 and household furniture and 
apparel of a small value. After obtain- 
ing Probate of the Will Bai Divali sold 
the property at Falkland Road to Ratan- 
bai and conveyed the same to her by a con- 
veyanqe dated the 2nd day of June, 1894. 

On the 28th November, 1898, Ratanbai 
conveyed to N. C. Shroff the said pro- 
perty. The defendants are the heirs and 
legal representatives of the said N. C. 
Shroff. Bai Divali died on the 6th 

i anuary,1917, and the plaintiff claiming to 
e the reversionary heir of Jasvir Bhudar 
has filed this suit, praying that it may be 
declared that Bai Divali only took a 
window’s estate under the Will of her 
husband and that on the death of Bai 
Divali she became entitled to the said 
Falkland Road property and that the 
defendants should be ordered to deliver 
possession of the said property to the 
plaintiff. 

On the evidence of the plaintiff I hold 
that she is the reversionary heir of Jasvir 
Bhudar. 

The next question that arises is, what 
interest did Bai Divali take under the 
Will of her husband ? The clause in the 
Will of Jasvir Bhudar whereby the resi- 
dhe is devised to Bai Divali runs as 
follpws : — 

jb ffjAs to whatever surplus of my pro- 
perty may- remain over after my decease 
file (MaliK) owner thereof is (shall be) my 
wife Divali. She shall during her life- 
time apply and spend the same in a good 
way. As to the surplus that may remain 
over after the performance of her, that 
is .to. say, my wife's Karaj Avasar (funeral 
and subsequent ceremonies) all that shall 
be used for good purpose. Except my 
executrix no one else nor my heirs or 
representative whatever shall have any 
right to or interest in my property/' 

It was contended by Mr. Desai that 
l^sukrDivsLli took an absolute estate under 
tie ^aid Will, and reliance was placed 
by him on the Privy Council decisions in 
Mohan Singh Roy v. Chukkun Lai 
{1) and Surajmani v. Rabi Nath 

^ 834 =^^^^ 76*T C. W.N. 

^7«7Sar. 155 (P.C ). 


Ojha (2). 

The word ** Malik ** is used by Jasvir 
Bhudar in his Will in connection with the 
devise to Divali. The said word, accord- 
ing to the said Privy Council decisions, 
imports full proprietary rights unless 
there is something in the context to^quali- 
fy it. The fact that the donee is a Hindu 
widow is not sufficient for that purpose. 
If, therefore, there had been ••no qualify- 
ing words in the Will, as the word ‘Malik’ 
in connection with the devise of the resi- 
due to Divali has been used, there would 
have been no difficulty in holding that 
Bai Divali took an absolute estate. Mr. 
Mehta cited Hirabai v. Lakshmibai (3), 
but the word used in connection with the 
devise to the widow in that case was 
“ heir ” and not “ Malik " and that deci- 
sion has, therefore, no application to this 
case. The decision in Hafilal v. Bai 
Rewa (4), cited by Mr. Mehta, seems to 
be in point ; for, there the Gujarati word 
in the Will is translated “ owner. ” But 
Mr, Mehta has not informed me, and I 
have not been able to find out, what the 
Gujarati word used in the Will in that 
case was. My impression is that the 
Gujarati word uFed there was dhani*" 

I take it that the Gujarati word trans- 
lated ‘ owner ' would import full proprie- 
tary rights and in the Will before the 
Court m the case of Harilal v. Bai Rewa 
(4) there was nothing to qualify the word 
translated ‘ owner. ’ The Court of Appeal 
in that case thought that the fact that the 
legatee was*a Hindu widow was sufficient 
to qualify the word translated * owner 
and accordingly held that the legatee in 
that case took a widow's estate. 

The authority of Hafilal v. Bai Rewa 
(4) is, in my opinion, considerably shaken 
by the above cited Privy Council deci- 
sions. However, the word used in this 
Will, viz,f ‘ Malik,’ is the same as that 
used in the Privy Council decisions, and, 
unless there are some words to qualify it, 
I must hold that Bai Divali took an 
absolute estate. 

The qualifying words in the Will which 
are relied upon by plaintiff's Counsel 
are — “ During her life-time she shall apply 
and spend the same in a good way.” No 
doubt the law requires that if there is 

(2) [KoSIibA'il, 84 = 35 I.A 17^5 AXjTeT^ 

10 Bom. L. R. 59*18 M. L. J. 7=12 C. 

W* N. 231 = 7 C. L. J. 131=3 M.L.T. 144 

(P. C). 

(3) (1887) 11 Bom, 573. 

(4) (1887) a Bom. 376. 
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an absolute gift in the first iastauce you 
must have very clear words to cut down 
the absolute estate ; and it may be said 
that the words “during her life-time she 
shall apply and spend the sicne in a good 
way,” used by the testator, express the 
object of his haying made an absolute 
gift. Jones, In n, Richavds v. Jones (5). 

But taking into consideration the fact 
that the aforesaid. words are used in refer- 
ence to a Hindu widow and the fact thaithe 
qualifying words used in the Will are 
very similar to those used in the Will 
in Ma/ailal Motilal v. Kanailal Tfikamlal 
(6), where the learned Judges of the Court 
of Appeal held that a life. estate had been 
created, I come to the conclusion that the 
words** during her life time she shall apply 
the same and spend in a good way ” cut 
down the absolute estate created by the 
use of the word ‘ Malik, * and hold that 
Bai Divali took a life estate and not an 
absolute estate. 

The next question for consideration is, 
what are the nature and incidents of such 
life-interest? Mr. Mehta has contended 
that whatever might be Bai Divali’s 
powers during her life-time over move- 
ables, in immoveables she had only a life- 
estate, and that she could only enjoy the 
income of the immoveable properties and 
nothing more, In the Will itself there 
are no words to the effect that she was 
to use and spend the income only. The 
Will say%: ** She shall during her life- 
time apply and spend the same,” that is 
to say, all the residue of the testator’s 
property. 

The clause in the Will containing the 
disposition of the residue of the testator’s 
property is very much like the clause in 
the Will in Majatlal MotilaVs case (6), 
where, on the construction of the Will 
the Court of Appeal held that the testa- 
tor’s son’s widow tojk a life-estate with 
full powers of disposition by acts inttf 
vivos, Mr. Mehta contended that Mafatfal 
Motilal V, Kanaihl TrihamUl (6) was the 
case of a daughter-in-law and was not the 
case of a widow of the testator, 

• But, in my opinion, that does not make 
the slightest difference because a daugh- 
ter-in-law in the Bombay Presidency 


(5) (1 898) 1 Ch. 438«67 L J. Ch. 211a46 W. 

R. 313«78 L. T. 74. 

(6) (1915) 17 Bom. L. R. 705 » 30 1. C. 

015. 
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inherits only as a widow of a 
sapinda 'JLrxd is entitled, when she succeeds 
as an heir, to a widow’s estate. She is in 
the same position as a Hindu widow. I, 
therefore, hold that Bai Divali took a 
life estate with uncontrolled powers of 
disposition by acts inter vivos ; Mafatlai 
Motilal V. Kanailal Tfikamlal (6) and 
Pounder, In re, William v. Pomder (7), 
Mr. Desai further argued that even if 
Bai Divali took a life -estate with no 
powers of disposition during her life time, 
she being an executrix, the conveyance 
to Ratanbai should be deemed to have 
been a conveyance by her as executrix. 
Bai Divali took out Probate in 1S93 and 
conveyed the property to Ratanbai in 
June, 1894. The conveyance (Exhibit B) 
does not mention in what particular capa- 
city Bai Divali sold and conveyed. All 
the various capacities are mentioned and 
then the conveyance says : 

** She, the said Bai Divali, doth by 
these presents grant, bargain, sell, assign, 
release, convey and assure unto the said 
Ratanbai the said property and all the 
estate, right, title, interest, use, trust, 
inheritance, property, possession, benefit, 
claim and demand whatsoever of the said 
Bai Divali in and to the said premises and 
every part thereof. ” 

Then, in the conveyance there is a cove- 
nant for title given by Bai Divali. At 
the date of the conveyance (Exhibit B) 
the Falkland Roid property, which is in 
dispute in this suit, was in the hands of 
Bai Divali as executrix and she was com. 
petent as executrix to sell it to Ratanbai, 
who was a dona Jide purchaser for valua- 
ble consideration. But it is argued that 
she did not sell or convey as executrix 
because the deed shows that she 

intended to convey as beneficial 

owner, being under the impression that 

she took the property absolutely under the 
Will of her husband, 

I am of opinion that the deed shows that 
Bai Divali conveyed the whole property 
and all the title she possessed in the pro- 
perty, and that would include the right and 
title possessed by her as executrix : see 
Gangabai v, Soaabai (8) and Biraj 


(7) (1887) 56 L. J. Ch. 113=56 L. T. 

104. 

(8) (1916) 40 Bom. 69* 28 I. C, 544 « 17 Bom, 

L. R, 303. 
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Nopufti V. Pura Suniaty Dasu (9). 

Mr. Mehta argued that in the petition 
for Probate the value of the property 
was given at Rs. 10,^00 and that the sale 
by Bai Divali to Ratanbai was for 
Rs. 4,000, and, therefore, Ratanbai must 
have thought that the title was doubtful 
and paid to Bai Divali a very low price. 
But as pointed out by Mr, Dasai, the 
value in the petition for the purposes of 
Probate was arrived at by taking into 
consideration the fifteen years’ rent of 
the property. As the lease was thought 
to be determinable at will, no purchaser 
would pay anything more than the value 
of the building to Bai Divali. 

Mr. Mehta has further argued that it 
would be dangerous to hold that if a 
Hindu widow, who is also an executrix, 
sold and conveyed, she should be deemed 
as conveying as an executrix. I do not 
see any danger in so holding. The 
Legislature has expressly applied Section 
90 of the Probate and Administration 
Act to all Hindus, including Hindu 
widows, and under Section 90 of the Pro- 
bate and Administration Act a Hindu 
widow, who is appointed an executrix, 
would be entitled to sell as executrix the 
property left by her husband, if no res- 
triction was imposed on her powers of 
disposing of the property by the Will 
which appointed her executrix. 

There are no words used in this Will 
imposing any restriction on the powers 
,of the executrix. Therefore, there was 
nothing to prevent Bai Divali from selling 
and conveying this property as executrix. 
If she could have sold as executrix under 
Section 90 by so stating expressly in the 
conveyance, I do not see any difficulty in 
holding that she sold in all the capacities 
she possessed when the deed (Exhibit B) 
does not expressly say in what particular 
capacity she has sold but merely recites 
all the capacities. 

I, therefore, hold that the sale to Ratan- 
bai should be deemed to be a sale by 
Bai Divali as the executrix of the Will 
of Jasvir Bhudar. 

Then Mr, Desai has raised some fur- 
ther issues and, relying on Section 51 of 
the Transfer of Property Act, has contend- 
ed that the defendants are entitled to the 
relief claimed in prayer (2) of the counter, 
claim. Mr. Desai has also contended that 

(9) A, 1. k, 1914 PrC. 9a«43 Cal. 56«4rL A. 

1^9 (P. C.). 


in any event the interest of Jasvir Bhudar 
had been terminated and that no interest 
of his estate remained in the Falkland 
Road Property. 

It appears from Exhibit No. 3 that one 
Narasinga Saibu leased to one Bhansalee 
Bhagvandas, on the 15th November, 
1869, the property in suit ; and it appears 
that the said lease was a lease at will, 
Jasvir Bhudar derived his ditle as lessee 
from Bhansalee Bhagvandas. On the 
10th June, 1894, Narasinga Saibu gave 
another lease of the said property to 
Ratanbai on her application,- Subse- 
quently, Bomanjee Shapurjee Chothia 
became the owner of Narasinga Saibu^s 
interest in the property as landlord, and, 
on the 10th June, 1906, he terminated the 
lease and granted a lease for 99 years to 
N. C. Shroff, whose representatives the 
defendants are. It appears from the evi- 
dence of the Bhayya that the building in 
1907-08 was in a dilapidated condition and 
that two of the walls were pulled down, 
and the floors and walls were re-built. No 
books of account have been produced to 
show how much was spent in the repairs 
and re-building of the walls that were 
pulled down. The Bhayya says that about 
Rs. 5,000 were spent. The evidence on 
this point is very meagre and it is very 
difficult to say how much was spent on 
the improvements. 

Mr. Desai argues that if undey Section 
51 of the Transfer of Property Act he is 
asked to pay for interest of Jasvir Bhu- 
dar in the property, that interest would 
be at the most of the value of Rs, 500. 
Mr. Mehta says that the interest would 
be of the value of Rs. 20,000. I have got 
no materials before me for determining 
what the value of that interest would be, 
I think that it would certainly be more 
than Rs. 500. 

If I am wrong on the construction of 
the Will and in holding that Bai Divali 
should be deemed to have conveyed the 
property as an executrix to Ratanbai, 
then the lease granted on the 10th J une, 
1906 to N. C. Shroff should be taken to 
be a lease for his benefit during the life- 
time of Bai Divali only and after her 
death the estate of Jasvir Bhudar would 
be entitled to the benefit of that lease 
and the defendants at the most would be 
entitled to have credit for the improve- 
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Suit dismissed with costs. No order on 
the counter-claim. 

Suit dismissed. 

A4*R* 1922 Bombay 183* 

Macleod, C, J. and Shah, J. 

Chuntd Lai 'Raianchanda Gujarathi — 
Plaintiff-Applicant 

V. 

Laxman Govind^' Dube — Defendant- Op- 
ponent. 

Civ. Ex. Application No. 304 of 1920, 
decided on 29th March, 1921, against a 
decision’of the Sub-J,, Pimpalgaon, in 
Small Cause Suit No. 759 of 1920. 

Limitation Act, S. /9— Ruzu Khata acknow- 
ledgment implies promise to pay and can it- 
self form basis of suit. 

The result of certain dealings between the plain- 
tiff and the defendant was that the defendant 
incurred debts to the plaintiff. When the account 
of the dealings was made, the defendant signed an 
acknowledgment for a certain sum. The plain- 
tiff’s suit to recover the amount due on the khata 
was dismissed by the Subordinate Judge on the 
ground that a suit on a Ruzu Khata was not to 
be maintainable. 

* Held, inasmuch as the acknowledgment made 
before the limitation period expired implied an 
unconditional promise to pay, there was no rea- 
son why it should not form the basis of the suit. 
(1906) 33 Cal. 1047, followed. [P. 184. C. 2.] 

S. R, Patulekar—fox Applicant. 

D. C. Virkar — for Opponent. 

Macleod) C» J* • — The plaintiff sued to 
recover on 2 k Ruzu Khata^ dated 29th June, 
1917. There had been certain dealings 
between tne plaintiff and the defendant 
resulting in the defendant incurring debts 
to the plaintiff on the 3rd July, 1^14, 21st 
July, 1914 and the 3rd September, 1914. 
The account was made up on the 29th 
June, 1917, and after taking into consi- 
deration payments made and interest 
charged, the defendant signed the acknow- 
ledgment sued on for Rs. 90. The suit 
was brought to recover Rs. 90 together 
with interest at twelve per cent, from the 
29th June, 1917, At the hearing the 
defendant admitted that he had passed 
the Khata sued on and asked for instal- 
ments. 

Thef learned Judge held that no suit 
lay on a Ruzu Khata following the deci- 
sion in Shankar v. Mukta (1), and accord- 
ingly the suit was dismissed with costs. 
In the case of Shankar v. Mukta (1) the 
following questions were referred by the 
Subordinate Judge to the High Court : — 
(l) ^1896) 22 


(1) Is the Ruzu- Khata sufficient evidence 
of the promise alleged by plaintiff; (2) 
Can a suit lie on such promise ? The 
Court aaswered both these questions in 
the negative. 

Reference was made to a number of 
decisions which were considered by the 
Court as being authority for the proposi, 
tion that a Rnzu Khata cannot form the 
basis of a suit, but that, the original trans. 
actions forming the basis of the suit, the 
subsequent Ruzu Khatas are only evidence 
of the debt due serving to prevent the 
operation of the Statute of Limitation. 
The Chief Justice at p. 518 said : 

“No reasons are assigned by the Courts 
for the view which they have adopted in 
opposition to the view that a Ruzu Khata 
is an unequivocal admission of a debt, 
from which the law implies a promise to 
pay, and thus (except for limitation pur- 
poses) contains in itself all the requisites 
of a valid contract which can form the 
immediate basis of a suit. The decisions 
are possibly based on the provisions of 
Section 50 of the Civil Procedure Code, 
which apparently contemplates that the 
plaintiff should state his original cause of 
action and treat acknowledgments of it 
as exceptions taking the case out of the 
range ot the limitation law. However 
that may be, we think that the authorities 
are so numerous and uniform as to pre- 
vent us from following the technical Eng- 
lish law upon this subject.” 

Clearly the Chief Justice would have 
preferred to follow the English law but 
for the principle of stare decisis. 

This question was considered by their 
Lordships of the Privy Council in Mani. 
ram Seth v, Seth Rupchand (2). No 
doubt there the plaintiff sued on the ori- 
ginal account and relied on an acknow- 
ledgment by the defendant to prevent 
the bar of limitation. The questions were 
discussed whether an acknowledgment 
only amounted to a bare acknowledgment 
of the debt or whether it implied a pro- 
mise to pay. Their Lordships said at 
p. 1057 : 

An acknowledgment according to the 
Indian Act must be signed by the party 


(2) (1906) 33 Cal. 1047=33 I.A. 165= 10 C. W. 
N.b74=4 C.L.J. 94=8 Bom. L. R.501=3 A.L.J. 
525= 16 M.L./r300« 1 M. J-,T. 199 (P.C,). 
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to be affected by it, and the only docu- 
ment, which can be relied upon as an 
acknowledgment signed by the respond- 
eat, is the statement filed by the respon- 
dent in the proceedings touching the 
application for probate, the material part 
of which has been already set out, but 
which it is convenient here to repeat. 

For the last five years he * (the respon- 
dent) ‘ had opened current accounts with 
the deceased.* There is, therefore, a clear 
admission that there were open and cui- 
rent accounts between the parties at the 
death of Motiram. The legal conse- 
quence would be that at that date either 
of them had a right as against the other 
to an account. 

“It follows equally that, whoever on the 
account should be shown to be the debtor 
to the other, was bound to pay his debt to 
the other, and it appears to their Lord- 
ships that the inevitable deduction from 
this admission is that the respondent 
acknowledged his liability to pay his debt 
to Motiram or his representative, if the 
balance should be ascertained to be 
against him. The question is whether this 
is sufficient by the Indian law to take 
the case out of the statute. It has been 
already pointed out that the acknowledg- 
ment was made before the statutory 
period had run out. Thus one requisite 
of Section 19 is complied with. The 
necessity of signature by the party to be 
charged is also complied with. The 
acknowledgment is not addressed to the 
person entitled, but according to the 
‘ explanation ’ given in Section 19 this is 
not necessary. 

“ We have therefore the bare question 
of whether an acknowledgment of liabi- 
lity, if the balance on investigRtion should 
turn out to be against the person making 
the acknowledgment, is sufficient. Their 
Lordships can see no reason for drawing 
any distinction in this respect between 
the English and the Indian law. The 
question is whether a given state of cir- 
cumstances falls within the natural 
‘meaning of a word, which is not a word 
of art, but an ordinary word of the 
English language, and this question is 
clear of -any extraneous complications 
imposed by the statute law of either 
England or India. 

“ In a case of very great weight, the autho- 
rity of Which has never been c^led in ques- 
tion^ Lord Justice Hellish laid it down that 


an acknowledgment tb take the case out of 
the Statute of Limitations, must be either 
one from which an absolute promise to 
pay can be inferred, or, secondly, an un- 
conditional promise to pay the specific 
debt, or, thirdly there must be a condi- 
tional promise to pay the debt, and 
evidence that the condition has been per- 
formed. An unconditional acknowledg- 
ment has always beeiv hold to imply a 
promise to pay, because that is the natural 
inference, if nothing is said to the con- 
trary. Ic is what every honest man would 
mean to do. • 

“ There can be no reason for giving a 
different meaning to an acknowledgment 
that there is a right to have the accounts 
settled, and no qualification of the natural 
inference that, whoever is the creditor 
shall be paid, when the condition is per- 
formed by the ascertainment of a balance 
in favour of the claimant.** 

If, then, the acknowledgment, which 
in this case was made before the limita- 
tion period expired, implies an uncondi. 
tional promise to pay, I can see no reason 
why it should not form the basis of a suit. 
In any event the only penalty which 
could fall on the plaintiff would be to 
have to amend his plaint so as to implead 
the previous transactions. It is clear, 
therefore that the decision in Shankar v. 
Muhta (1) having been overruled in effect 
by the decision in Maniram Seth v. Seth 
Rupchand (2), the plaintiff in This case 
must be entitled to a decree for Rs. 90 
with interest at six per cent, from the 
29th June, 1917, to 29th June, 192i), and 
costs of the suit. The amount to be paid 
in two annual instalments, the first to be 
paid within three months from the date 
these proceedings are returned to the 
lower Court. The defendant to pay the 
costs of the Rule. 

Shah, J.:-! agree. 

Rule made absolute, 

A* !• R* 1922 Bombay 184* 

Macleod, C. J.and Sh\h, J. 

A rj oon Vi $hnu — Plaintiff- Applicant 

v, 

Hormusjee Shapurjee Seervai — Defend- 
dant-Opponent, 

C. E. Application No. 333 of 1923, de- 
cided on 5th April, 1921. , 

Contract — Service ^ Payment by daily 
wages — Calculation at the end of 



1922 ABjooN V, HURMusjBB (Macleod^ C. J.) Bombay 


month oontra^ot i8 not one of monthly service^ 
The fact, that a person who works on daily 
wages is not to be paid at the end of each day, 
but at the end of each month and the calculation 
is to be made of the days on which he worked 
and the amount due for those days, does not 
make the contract one of monthly service. Parkin 
V. South Heffon Coal Company, (1903) 98 L. T. 
162, relied on, , [P. 185, C. 2.3 

A. A, AdaYhav-^-iox Applicant. 

G. iV. Thakor — for Opponent. 

Macleodi C. J- : — This was a suit filed 
in the Small Cause Court by the plaintiff 
against the proprietor of Witnbridge and 
Co., claiming wages which were due to 
him. .The admitted facts are that the 
plaintiff received a daily wagCi the amount 
he had earned during the month being 
calculated according to the days on which 
he worked. Sundays, therefore, and the 
days on which the plaintiff was absent, 
were not paid for. The plaintiff’s evi- 
dence as shown by the record is as fol- 
lows : — 

«« We are not paid for < Sundays.’ Our 
wages are one rupee per day. Wages are 
calculated at that rate, though paid in 
lump. I am also not paid tor days 
absent. We were asking for more pay. 
Defendant declined and I left. Some 
others also left.” Then correspondence 
was put in which throws no light on the 
present question, except that in it the 
plaintiff claimed that he was a daily 
labourer, and at the end of the defendant’s 
letter of the 3rd of July appear the fol- 
lowing i^prds ** The story of * daily work- 
men * shows more of the legal touch than 
a statement of the fact.” 

There was no suggestion then, when in 
the correspondence the plaintiff claimed 
that he was a daily labourer, that he was 
ja monthly servant. 

Then the defendant was called and said : 
“ I say plaintiff is a monthly servant. 
Plaintiff is not paid for Sundays and for 
absent days. The pay is paid once a 
month on that calculation.’’ 

The record shows that the defendant 
closed his case, and the finding was “ I 
find that the plaintiff is not a monthly 
servant and is entitled to his earned 
wages for twenty-six days. Decree for 
plaintiff for Rs. 26 and costs.” 

An application was made' to the Full 
Court. The judgment of the Full Court 
was as follows : — 

“ We think this plaintiff was a monthly 
servant. He -admits he stayed away of 
his own accord. Suit dlsmissedf” 


On the evidence recorded in th^ Trial 
Court, it is perfectly clear that there was 
no contract that the plaintiff should only 
be paid for the work done by him if he 
completed a month’s service. The con- 
tract was that the plaintiff should earn a 
rupee for every day on which he worked. 
The fact that he was not paid at the end 
of each day, but that at the end of each 
month a calculation was made of the days 
on which he had worked and the amount 
due for those days, does not make the 
contract one of monthly service. 

We have no indication on the record 
why the Full Court came to the conclu- 
sion that the plaintiff was a monthly 
servant. From the arguments addressed 
to us it would appear as if the Full Court 
had accepted certain statements made at 
the Bar as evidence, and had accordingly 
differed from the decision arrived at in the 
Trial Court. 

A very similar question was decided in 
Parkin v. South Hetton Coal Hompany (1). 
In that case the facts were that the plain- 
tiff was employed as a putter in a colliery, 
the employment being terminable at any 
time by fourteen days’ notice by either 
party; his wages depended upon the 
amount of work done by him upon each 
day, which was ascertained daily ; the 
wages were payable and were paid fort- 
nightly. The plaintiff, having worked 
for four days during part of a fortnightly 
period, refused to continue work without 
having given notice and was dismissed^ 
The employers refused to pay him any 
wages for the four days upon which he 
had worked, upon the ground that they 
were forfeited. In an action by the plain- 
tiff to recover wages for the four days, 
the County Court Judge decided that the 
wages in respect of each day became due 
as they were earned and that the plaintiff 
was entitled to recover. It was held by 
the Court of Appeal that, as the wages 
were earned daily, though payable only 
at the end of each fortnight, the plain- 
tiff was entitled to recover wages for 
days upon which he had worked. 

The question, therefore, was whether 
there was a daily hiring, so that the wages 
earned became -^due as they were 
earned, or wheth^here was a fortnight- 
ly hiring, in which case the wages would 


^1) (190S) 98 U T. 16^=24T. I,, R, 193, 
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not become due until a fortnight’s wages 
had been earned. Sir Gorell Barnes 
said : — 

« I think that this case turns simply 
upon the question, what was the con 
tract between the parties ? No assistance 
is to be derived from other cases in which 
different contracts have been construed. 
In the present case the County Court 
Judge has found that ‘the wages in respect 
of each shift became due as they were 
earned, foties guotiest on the completion 
of each successive shift.’ In my opinion 
that was either a finding of fact or an 
inference of law from the facts. If it 
was a finding of fact, we are bound by 
it ; and, if it was an inference of law I 
think that it was right. Therefore the 
workman’s wages were earned each day, 
though not payable until the end of each 
fortnight, and there was no fortnightly 
hiring,” 

Here in this case on the evidence the 
finding of ij^e Trial Court was that the 
plaintiff’s wages were earned each day 
though not payable till the end of the 
month ; therefore there was a daily hiring 
and not a monthly hiring. There is no 
justification, therefore, on the record as 
it stands for the Full Court to have re- 
versed the decision of the trial Court. If 
the defendant had wished the Court to 
con$ider further evidence, that could only 
have been done according to law. I 
think, therefore, this Rule must be made 
absolute and the decree of the trial Court 
restored. 

As to Application No. 332 of 1920, this 
was a similar suit by another plaintiff 
against the same defendant. The record 
was ; “ By consent decree for plaintiff for 
Rs. 19 and costs,” The record ought 
really to have been “ By consent the 
decision in the other suit is to be taken 
as governing the decision in this suit.” 
But as the record stood it seemed as if 


the defendant had consented to the decree 
being passed . against him. The Full 
Court, presumably for the same reasons 
as in the other case, reversed the decision 
of the trial Court. 

For the reasons which I have already 
given in Civil Extraordinary Application 
No. 333 of 1920, we restore the order of 
the trial Court. Rule will be made ab- 


solute in both cases with costs throughout. 
Shah. J. r-I agree* , , , , 

Rule made'dbsoluU^ 
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Macleqd, C. J., and Shah, J.. 

Pandurang Balaji Plaintiff- Ap- 

pellant. 

V. 

Mahadeo Gopal Jog — Defendant- Res- 
pondent 

Civil F. A. No. 293 of 1920, decided on 
13th July, 1921, from the decision of 1st 
Class Sub-J., Satara in Suit No. 616 of 
1918. 

r. P. Act^^ S, 55 — Vendor and purchaser^ 
Possession of property delivered to vendes^ 
Interest on unpaid purchase-money must he 
paid to vendor. 

Unless there is something in the contract which 
necessarily imports the opposite, the vendor is 
entitled in equity to interest on the unpaid pur- 
chase-money from the date on which the purchase 
took place, when the purchaser enters into pos- 
session of the property purchased. 

[P.187, Cs. 1, 2] 

K. N. Koyajee — for Appellant. 

P. P. Shingne — for Respondent. 

Macleod> C. J- :-~The plaintiff filed 
this suit to recover the balance of the 
purchase-money due on a contract of sale 
dated the 8th November, 1915, whereby 
he contracted to sell certain property for 
Rs. 6,000 to the father of the defendants. 
In pursuance of the contract the posses- 
sion of the suit land was given to the 
defendants* father on the 7th December, 
1915, but no sale deed was passed owing 
to the illness of the defendants* father. 

Thereafter disputes arose with regard 
to the payment, with the result ^that the 
defendants, according to the plaintiff’s 
case, only paid Rs. 1,750. The plaintiff, 
therefore, claimed Rs, 5,362-7-6 according 
to the account in the plaint together with 
further interest at seven-and-a-half per 
cent, on Rs. 4,250. 

The defendants raised various defences, 
but the principal question in the suit was 
whether the plaintiff was entitled to 
interest on the unpaid balance of the 
purchase-money. The lower Court has 
decided this question against the plaintiff, 
and directed the defendants to pay 
Rs. 4,301-14-9 into Court, and to produce 
a general stamp of Rs. 60 ; on that being 
done, the plaintiff was to pass, a regular 
sale-deed to the defendants. 

In appeal it has been argued that 
the decision of the lower Court on the 
question of interest was wrong. The 
decision of the Privy Council in Ratan- 
hi Choonilal v. Municipal ' Commis^ner 
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fay the City of Bmbay (1) lays cIoWaI at 
page 200, (43 Born.) the general principle 
which applies when one party to a con- 
tract of sale enters into possession of the 
property before the whole of the price 
has been paid^ that “ unless there be 
something in- the contract of parties 
which necessarily imports the opposite, 
the date when one party enters into pos- 
session of the property of another is the 
proper date from which interest on the 
unpaid price should run. On the one 
hand, the new owner has possession, use, 
and fruits; on the other the former 
owner, parting with these, has interest on 
the price.” 

That is a principle of equity, and it is 
quite independent of the provisions of 
the Transfer of Property Act. If the 
ordinary course is followed, the vendor 
executes the sale-deed, the purchaser 
pays the sale price and gets possession. 
But if, as happened in this case, the pur- 
chaser gets possession without paying the 
whole of the purchase price, then it 
follows inequity that he cannot retain the 
money and also enjoy the profits of the 
property. 

The learned Judge in the lower Court 
has recognised this principle, but consi. 
dered on the facts of the case that the 
plaintiff had deprived himself of the 
advantages which should accrue from 
this equitable principle owing to his con- 
duct. N 

Now it may very well be that facts can 
be proved which would disentitle the 
vendor to receive more than the balance 
of the purchase-money. But it seems to 
me that in considering the facts of the 
case the learned judge has erred in coming 
to the conclusion that the plaimiff has 
acted in such a way that he should not be 
allowed the benefit of the equity which he 
would otherwise be entitled to. 

After reading carefully the reasons 
which have been given by the learned 
judge, it seems to me that that is not the 
view which should be taken. Various 
vjcircutnstanccs occurred to cause the 
delay in the parties settling the payment 
of the balance of the purchase-money. I 


(l^A.LR. 1918 P.C. 129*43 Bom. 181*45 
I.A. 233*21 Bom.L.R. 114*17 A.LJ. 1*29 
CL. J. 138*23 C.W.N. 441*36 M.L.J, 1=9 
L.W, 171*1919 M.W.N, 321 (P C.). 
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cannot think' that the conduct’ of thb 
plaintiff was so blamable as to justify 
the language of the learned judge, whio 
says “ to allow the plaintiff interest would 
be to allow him to take advantage of his 
own wrong.” 

The basis of the principle laid by the 
Privy Council is that the purchaser, in 
possession and enjoying the fruits^ of the 
property should not at the same time 
be eujoying the use of the unpaid price, 
unless it can be shown that the parties 
have contracted to that effect : and admit- 
tedly in the case there was no contract 
that the purchaser should enjoy the 
interest on his moneys as well as the 
profits of the property. 

This is one of the cases in which there 
has been delay from one cause or another 
in the completion of the purchase. 
Though the vendor may have been res- 
ponsible for some of the delay, yet it can- 
not be said that his conduct has been 
wrongful so as to deprive him of the 
benefit of the equitable principle to which 
I have referred. 

I think, therefore, that the appeal must 
be allowed, and the plaintiff must be en- 
titled, in addition to the amount directed 
by the order of the lower Court, to inte- 
rest at five per cent, on Rs. 4,250 from 
the 7th December, 1915. Interest to be 
calculated up to the date of payment by 
the defendant. The appellant will be en- 
titled to his costs of the appeal to the 
extent of the amount he has succeeded ih 
getting. 

Shah> J- ■'-‘I agree. 1 desire to add a 
word with reference to the argument 
urged by Mr. Shingne that under Section 
55, sub-Section 5, Clause {h) of the Trans- 
fer of Property Act, the purchaser was 
not bound to tender and pay the amount 
due until the completion of the sale. But 
sub-Section 4, Clause (a) of that sectioq 
provides that the seller is entitled to the 
rents and profits of the property till the 
ownership of the property passes to the 
buyer. The ownership does not pass to 
the buyer under the Transfer of Pro- 
perty Act until a registered conveyance is 
executed by vendor. 

It is clear, therefore, that the 
vendor would ’*be entitled to the 
rents and profits of the property 
practically until the date of the payment 
of the money, as no registered convey, 
ance was executed up to the.ds^te of 
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the decree. The interest claimed by 
the plaintiff in this suit is really 
in lieu of the rents and profits, to 
which under the Transfer of Property 
Act| he is clearly entitled in the absence 
of any contract to the contrary. 

A ppiol allowed, 

A* L R* 1922 Bombay 188* 

Macleod, C. J. and Shah, J. 

Mahadeo Govind Suhtankat — Plaintiffs 
Applicant 

V. 

Ramchandra Govind Suktankarand another 
•—Defendants. Opposite. Party. 

Civil Extr. Application No. 70 of 1920, 
decided on 14th June, 1921, from a 
decree of theDist. J., Belgaum in Mis. A. 
No. 10 of 1919. 

Civil P. C. (Act V cf 1908), S. 16 [e)--Suit 
for mesne profits — Lands outside British India 
•^But defendant residing within jurisdiction 
of British Indian Court — Suit in that Court 
lies — J urisdiction. 

In accordance with the general principles of 
English Law applicable to India, a suit to recover 
mesne prohts of land situated outside British 
India can be instituted ia British India. Although 
Section 16 of the Civil Procedure Code 
does not seem to be applicable to cases of land 
outside British India' there is reason to believe 
that tbe whole of the section follows the English 
Law with regard to jurisdiction in case of suits in 
which specially the decree could be executed by 
the personal obedience of the defendant. 

[P. 188, C. 2.3 

G. S, Nulgaonhar — for Applicant. 

D. R, Manerikar — for Opposite-party. 

Macleod; C» J* : — The plaintiff filed 
this suit in the Court of the Assistant 

» e at Belgaum to recover mesne 

ts of certain land for the years 1915- 
iband 1916 — 17. It is admitted that the 
land is situated in the Kurandward State 
outside British India, and that tbe plain- 
tiff bases his claim to mesne profits on the 
fact that he became entitled to such land 
by an award decree in 1915 and did not 
get possession of the lands until 191 7. 
The defendants contended that, as the suit 
came under Section 16 (^) of the Civil 
Procedure Code the Court had no juris- 
diction. This contention found favour 
with the learned Assistant Judge and also 
with the District Judge. 

Now in the case of land outside British 
India Section 16 has no application and 
we baye to fall back upon general princi- 
ples in considering whether this is a suit in 
y^bich a persooal relief is claimed against 


a defendant residing within thejurisdic* 
tion of the Court, 

First, it may be as well to clear the 
ground by disposing of certain conten* 
tions which were raised in the course of 
the argument as to the propjer scope of 
Section 16 of the Civil Procedure Code, 
sub-Section (e) and the proviso to the 
section. Sub- Section (e) excludes from 
the jurisdiction of the 'Courts, outside 
whose local limits the property is situate, 
suits for compensation for wrong to such 
immoveable property; and the word 
wrong” refers to torts affecting immove- 
able property such as trespass, nuisance, 
infringements of easements, 6cc, The 
proviso makes it clear that even although 
a wrong to immoveable property is 
alleged, yet, where the relief sought can 
be entirely obtained through the defend- 
ants personal obedience, then the suit can 
be instituted either in the Court within 
the local limits of whose jurisdiction the 
property is situate, or in the Court within 
the local limits of whose jurisdiction the 
defendant actually and voluntarily resides, 
or carries on business, or personally 
works for gain. 

So that assuming for the moment that 
the suit was one for mesne profits relat- 
ing to land in British India, and the land 
had been outside the local limits of the 
jurisdiction of the Court at Belgaum, still 
if the decree directed something to be 
done which could be done thA^ugh the 
personal obedience of the defendant, such 
as the payment of money, then the 
Belgaum Court would have jurisdiction to 
entertain the suit. 

It is admitted that the provisions of 
Section 16 of the Civil Procedure Code 
are an embodiment of the provisions of 
the law of England on this subject. But 
it seems to have been suggested that the 
proviso enacted something different. In 
our opinion there is no reason for thinking 
that the whole section does not follow the 
English law with regard to jurisdiction in 
the case of suits of the nature described 
in Section 16, and we see no reason to 
think that under the English law this' 
suit would not lie in the Belgaum Court. 

Fortunately the decision of Sir Law- 
rence Jenkins in Kashinath v. Anant (1) 
is directly in point, and from that decision 
it is clear that tbe principles enunciated 
by the English Courts of ‘Equity apply 
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to this case. The facts of that case were 
somewhat similar to these. The plaintiff 
sued in the Court at Nasik in British 
India to establish his right to a share in 
the income derived from certain grants of 
land situate outside of British [ndia, but 
received F]pfhe defendant within jurisdic- 
tion of*the Nasik Court; it was held 
that the suit was within the jurisdic- 
tion of the Court/ there being no dispute 
as to title. Sir Lawrence Jenkins 
said : — 

‘^The lower appellate Court seems to 
have thought that all property which had 
a foreign origin was outside the jurisdic- 
tion of the Court ; this, however, is not a 
correct view of the law. The general 
principle is clearly stated by Lord 
Cottenham in Ex-parte Pollard^ (2) where 
he says (pp. 250-251) ; ** If indeed the 
law of the country where the land is 
situate should not permit or not enable 
the defendant to do what the Court 
might otherwise think it right to decree, 
it would be useless and unjust to direct 
him to do the act ; but when there is no 
such impediment the Courts of this coun- 
try, in the exercise of their jurisdiction 
over contracts made here, or in adminis- 
tering equities between parties residing 
here act upon their own rules, and are 
not influenced by any consideration of 
what the effect of such contracts might 
be in the country where the lands are 
situate, dc of the manner in which the 
Courts of such countries might deal with 
such equities. 

It is not suggested that the law prevail- 
ing in Kurandwad State would not permit 
of the defendant being directed to pay the 
mesne profits of the land to the plaintiff 
to whom the lands belong. There ap 
pears to be an equity in favour of the 
plaintiff that the profits of those lands 
which were awarded to him in 1915 should 
not remain in the pockets of the defen- 
dant, and, therefore, there is no reason 
why the Belgaum Court should not have 
jurisdiction to administer that equity in 
favour of the plaintiff. We are not con- 
icerned here with the merits of the case. 
We think that the Court in Belgaum had 
jurisdiction to decide whether, on the 
facts that were placed before it, mesne 
profits of those properties should be 
ordered to be paid by the defendants to 
the plaintiff. * 

.(a) (1840) Mont. & Chit, 239^4 Dufk. 27 
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The Rule, therefore, must be. made 
absolute. The case must go back to the 
Court of the Assistant Judge to be dealt 
with on the merits. The plaintiff will be 
entitled to his costs in this Court and the 
Court below. Costs in the trial Court 
will be costs in the cause. 

Rule made absolute. 

A. LR. 1922 Bombay 189. 

Macleod, C. J. and Shah, J. 

B. B and C. /. Railway Company — 
Defendant- Applicant 

V. 

Dayaram Bechardas — (Manager of the 
firm of Bechardas Narottamdas) — Plain- 
tiff-Opponent. 

Civ. Appl. under Ordinary Jurisdiction 
No. 279 of 1920, decided on 2nd March, 
1921, from decision of 1st Class Sub. J., 
Broach in Small Cause Suit No. 200 of 
1920. 

Railways Act, S. 72— Note H — Loss of 
goods consigned — Plaintiff must prove wilful 
neglect before burden shifts to company of 
Proving theft in running train, 

A consignment of goods handed over to a Rail- 
way Company for carriage under risk note, form 
H, had been short delivered in respect of some 
complete packages, and the company, when sued, 
adduced practically all the available evidence. 

Held: the plaintiff would have to show that 
there was wilful neglect before the company 
would have the liability thrown on them to prove 
that the loss was doe to a theft in the running 
train. As the Railway Company adduced practi* 
cally all the available evidence and made a definite 
suggestion supported by evidence as to robbery 
from the running train, though it could not bfe 
said that the fact is established, yet the theory of 
wilful neglect on the part of the Railway servants 
is sufficiently excluded. 

[P. 190, C. 2 ; P. 191, C. 1.] 

B. /. Desai — for Applicant. 

H. V, Divatia — for Opponent. 

Macleodi C» J* : — The plaintiff sued 
the Railway Company for the loss of six 
bags of sugar which were consigned from 
Bombay to Broach. There is no doubt 
that six bags out of sixteen were deliver- 
ed short. The consignor plaintiff had 
signed the risk-note in the form H, so, if 
the goods were short delivered, he had to 
prove that the loss was due to wilful neg- 
lect on the part of the Railway Com- 
pany’s servants. 

Undoubtedly there is often a 
difficulty in proving wilful neglect, 
because the only evidence of wilful 
neglect is the evidence which can 
be extracted in cross-examination from 
the witnesses for the defence. The 
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gfuard of the train proved that the seals of 
the wagon were intact at Ankleshwar and 
also at tie Narbada bridge cabin where 
the traih stopped to let Express pass. 
When he got to Broach he four d the seals 
broken. He re sealed the wagon which 
was taken off at Broach, but he did not 
make any report to the Station Master. » 
The Judge finds on that evidence that it 
was an Mndisppted fact that the loss of 
sugar occurred at Broach station. There- 
fore the plaintiff proved by his evidence 
that the loss was due to wilful neglect of 
the Railway employees. 

It appears to me that the plaintiff could 
very easily have proved wilful neglect on 
the part of the Railway employees, if 
there had been any, by putting proper 
questions to the defendants* witnesses. 
The guard was net cross-examined 
beyond being asked whether his journal 
mentioned anythirg about a theft or rob- 
bery, and whether there was any police 
inquiry about the missing goods. 

A great deal of information might have 
been obtained by further questioning the 
guard as to the time when the train 
arrived at Broach, what was the position 
in the train of this particular wagon, how 
long after he arrived at Broach he ins- 
pected the wagon, and other questions of 
tlwit sort which would go to elucidate the 
question whether the theft could possibly 
have' been committed while the train was 
standing at the Broach station, 

. It would not be likely that (he theft 
occurred at the Broach station before the 
wagon was taken off the train. But 
after the wagon was taken off and stood 
in the goods-yaid, it was quite possible 
that theft might have taken place. But 
the evidence of theft having taken place 
when the wagon was in the goeds-yard 
would depend on the evidence of the 
goods clerk, as his duty would be to look 
after the goods which would arrive from 
the consigning stations, and his evidence 
would show whether the seal w'as intact 
or whether there was any indication that 
the theft bad been committed in the goods- 
yar^d. The goods clerk was called as a 
witi^ess hut he was not cross-examined at 
all. Therefore it may be taken that there 
IS no evidence to show that the theft took, 
place after the wagon was taken ' off the 
train. 

Then all that is, left is that the theft 
Qiusi: bavQ taken place either between the 


Narbada bridge cabin and the Broach 
station or while the wagon was in the 
station before it was taken to the goods- 
yard. It seems to me extremely unlikely 
that the theft could have been committed 
after the train reached the station as the 
risk of discovery would be*tdb great. 

There is nothing improbable in it 
having taken place between the cabin 
and the station. For the train was 
detained at the cabin to allow the Express 
train to pass, and either while the train 
was standing there or while the train was 
approaching the Narbada bridge there 
would be ample opportunity for a thief to 
get on to it considering that it was pitch- 
dark night, while after crossing the bridge 
the train would be going very slowly 
before reaching the station. Therefore 
all these possibilities are in favour of the 
theft having taken place . before the train 
got to the station, and the possibilities of 
the theft having taken place when the 
wagon was taken off the train were 
practically excluded by the fact that the 
goods clerk was not examined on this 
point. 

It appears to me, therefore, that the 
plaintiff has failed entirely to throw the 
liability of the loss on the Railway Com- 
pany by proving that it was due to 
wilful neglect of the Railway Company*s 
servants. Strictly speaking, he would 
have to show that there was wilful neg- 
lect before the Company would ^ave the 
liability thrown on them to prove that the 
loss was due to a thef t in the running train. 

I do not think, therefore, that the 
Judge, although he is right in his law, 
has properly considered the evidence 
before him wjth reference to that law. 
Therefore, I think that the rule must be 
made absolute and the suit dismissed with 
costs. 

Shah) J. : — I feel some difficulty in 
this case, because after all it seems to be 
a question of fact as to whether the loss 
was due to the wilful neglect of the Rail, 
way servants and whether under the 
circumstances the reasonable possibility 
of the loss being due to robbery from the 
running train is sufficiently excluded. 
The learned Judge has observed in his 
judgment with reference to the question 
of theft from a running train that the 
fact is not well established. 

It seems to me that this finding is 
rather halting. Apart from that cop^i- 
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deration, however, it seems from his 
judgment that he haa not appreciated the 
importance and the bearing of the evi- 
dence regarding the theory of robbery from 
the running train. There is the evidence 
of the goods clerk at Carnac Bunder 
which sho'^v^a-distinctly that this theory 
of robbery froni a running train was put 
forward by the Railway authorities. The 
mere fact that the telegram is not pro- 
duced is not ^sufficient to negative the 
importance of that evidence. The goods 
clerk at the Broach station was not exa- 
mined in detail by the plaintiff though 
he was available for cross-examination, 
and no facts were elicited which would 
show that the theory was not put forward 
in time or that it was not reasonable under 
the circumstances. The evidence of the 
guard also seems to suggest the same 
theory. 

Though we are slow to interfere with a 
hnding of fact in revision, in this case, I 
think the finding of the lower Court that 
the goods were not lost in consequence of 
robbery from a running train is opposed 
entirely to the weight of the evidence, 
which is ih favour of that theory. In 
this case Railway Company has adduced 
practically all the available evidence and 
has made a definite suggestion supported 
by evidence as to robbery from the run^ 
ning train. I do not say that the fact is 
established; but the theory of wilful 
neglect m the part of the Railway ser- 
vants is sufficiently excluded. 

I agree, therefore, that the decree of 
the lower Court should be set aside and 
the plaintiff*s suit dismissed with costs. 
Decree reversed, 
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Macleod, C. J. and Shah, J. 

Barthol Burning Rodriks and others — 
Applicants 

v. 

Papa Dada — Opponent, 

Cr. Application for Rev, No. 67 of 1921, 
decided on 10th June, 1921, from an 
order passed by S. J., Thana. 

Criminal P. C. (Act V of 7898), S$ 408 and 
473 — Cattle Trespass Act, S. 22'— Order of com- 
pensation is appealable — Compensation is not 
fine. 

An order awarding compensation and repay- 
ment of fines under Section 22 of the Cattle 
Trespass Act (I of 1871.) is appealable under 
Section 408 of the Cr. P. C.; the compensation 
so awarded not betng a fine, the restrictive provi- 
sions of Section 413, Criminal Procedure Code are 
not applicable. [P. 191, C.2; P. 192. C. l.j 


S. F., Bhandarkar — for Applicants. ^ 

D, R, Patwardhan — for Opponent. 

Macleodf C- J*: — The petitioners were 
convicted by the Sub-Divisional Magis- 
trate, Bandra, under Section 22 of the 
Cattle Trespass Act, I of 1S71, and the 
complainant was awarded as compensa- 
^tion Rs. 100, together with the fine of 
Rs. 26-8-0 which he had paid. The 
learned Magistrate directed that the total 
amount of Rs. 126-8-0 should be recovered 
in equal amounts of Rs. 42-2-8 from each 
of the petitioners. 

In appeal to the Sessions Judge the 
first point which was taken was that there 
was no appeal. The second point was 
that if thei e was an appeal the compensa- 
tion awarded was really a fine, and the 
effect of the decision of the Magistrate 
was that each of the petitioners had been 
fined Rs. 42-2-8, and therefore, no appeal 
lay under Section 413 of the Criminal 
Procedure Code. It is admitted that a, 
person convicted under Section 22 of the 
Cattle Trespass Act can be said to be 
convicted of an offence. Therefore an 
appeal would lie unless the restrictive 
provisions of Section 413 applied to the 
case. That question depends upon whe- 
ther it can be said that compensation 
awarded to a complainant under Section 
22 of the Act is a fine. 

We see no necessity why the Court 
should exert its ingenuity to discover that' 
v^hai is stated by the Legislature to be 
compensation, which is one thing, is to 
be included within the term “fine*’ as laidj 
down in the Penal Code and other penal 
Statutes, which is another thing. It is| 
quite true that a person who is ordered to 
pay compensation, and pays it, is out of 
pocket to the extent of the amount paid, 
and the person who is ordered to pay a 
fine, and pays it, is also out of pocket to 
the extent of the fine, but it does not follow 
that the nature of the penalty exacted 
is the same. 

It is quite true that under Section 
23, the compensation which is award- 
ed under Section 22 should be re- 
covered in the same way as a fine There 
again the method of recovery has nothing 
whatever to do with the nature of the 
penalty, and in thistrespect it may be re- 
marked that there is no provision under 
which the Court can give a sentence of 
imprisonment in default of the compen- 
sation not being paid. If the Legislature 
had intended that compensatiQn awarded 
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under. Section 22 of the Cattle Trespass 
Act was to be treated exactly in the same 
way as a fine for the purpose of consider- 
ing whether the sentence was appealable 
or not, then the Legislature could easily 
have said so, and there is no reason why 
we should go out of our way in order to 
remedy the defect, if it is one, ^ 

An appeal lies against a conviction^ 
under Section 403, and in my opinion, 
the Sessions Judge was wrong in deciding 
that Section 413 of the Criminal Proce- 
dure Code applied. There is, therefore, 
no necessity to consider the point that, 
although the amount of compensation 
awarded to the complainant against all 
the petitioners was over Rs. 50, because 
each petitioner was liable to pay under 
Rs. 50, therefore it could be said that 
each petitioner had been fined less than 
Rs. 50. 


I think the Rule must be made absolute 
and the appeal must go back to the 
Sessions Judge to be dealt with according 
to the merits. 

Shah* J. I agree. 

Rule made absolute. 
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Macleod, C. J. and Shah, J. 

Baiku Sidu Kumhhar and others — Defend- 
ants- Appellants 

V. 

Vyankatesh Vaman Desk panic — Plain- 
tiff- Respondent. 

S. A. No. 48 of 1920. decided on 8th 
April, 1921, from a decision of Asst. J., 
Satara in No. 351 of 1918. 

Vatan-- Alienations of Inami and Mirasi 
rights — No evidence to show that Mirasi rights 
were acquired independently by Vatandar 
•^Alienation whether by Vatandar or by Court 
is inoperative beyond the life-time of Vatandar. 

Where there is nO evidence to show that the 
Mirasi rights were independently acquired by 
the original Vatandar and the lands according 
to the record, such as it is, are^ treated as Vatan 
lands, the alienation of Mirasi rights cannot be 
saved when the lands are sought to be resumed 
on the ground that the alienation of Inami rights 
has ceased to be operative after the life-time of 
the original Vatandar, Whether the alienations 
are of the Inam rights or of the Mirasi rights 
they are operative only during the life-time of the 
Vatandars whose right, title and interest were 
alienated and therefore, after their deaths, the 
successor is entitled to the possession of the l^nd^ 


in question, (1919) 44 Bom. 237*22 Bom. L. R. 
275-56 I. C. 411. followed. ^ , 

[P. 192. C. 2; P. 193, C, 1 ] 

Munshi with H* Mandavale nnd 

Ms H, Metha--^(or Appellants. 

Coyaji with K, N. Koyajee--4ot Res- 
pondent. — 

Shah. J.:— These appeals (Second 
Appeals Nos. 927, 928,940, 941, 950 of 
1919 and 48, 10^ 129, 319, 320, 321 and 
322 of 1920) relate to the alienations 
either of the Inami or Mirasi rights of the 
Vatandar. The plaintiff is ttie successor 
of the original Vatandars whose right, 
title and interest were either sold at 
Court-sales or by private transfers. The 
plaintiff claims to recover possession of 
these lands on the ground that these are 
Vatan lands and that the alienations have 
ceased to be operative after the life-time 
of the original Vatandars, 

The lands in question have been found 
to be Vatan lands. It is clear that the 
alienations made after Regulations XVI 
of 1827 came to be applied to the Dis- 
fnVf nf would not be ooeratlve 


beyond the life-time of the Vatandar. 

All these alienations except one were 
effected during the years 1863 — 74, m., 
after the Regulation XVI of 1827 was 
made applicable to this district and before 
the Bombay Hereditary Offices Act (III 
of 1874) came into force. It is also 
found by the lower appellate Court, and 
there is no reason to doubt th|u correct- 
ness of the finding, that the settlement of 
this Vatan was made on the lines of the 
Gordon Settlement; and the provisions 
of the settlement point to the same con- 
clusion though not in terms. 

It is clear from the decision in Appaji 
Bapuji v. Keshev Shamrav (1) that the 
alienations of such lands, whether affected 
by the Court or by the Vatandar himself 
are inoperative beyond the life-time of the 
Vatandar. It is not seriously disputed 
that so far as the Inami rights in the lands 
are concerned, the alienations have ceased 
to be operative. But the only ground 
upon which some of the appeals, in which 
the alienations of the Mirasi rights ara^. 
involved, are sought to be saved is that 
though the alienations of the Inam rights 
in the Vatan lands may be inoperative 
there is no reason to extend the restric- 
tion on the power of alienation to 


(1) (1890) U feom. 7^ 
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the Miyasi or occupancy rights unless it 
be shown that such rights formed part of 
the grant. 

Assuming without deciding that such a 
distinction is permissible in the case of 
Vaf(in lands, there is no evidence in this 
case.tb show that the Mtrasi rights were 
independently and separately acquired K 
the original Vatandar, The record, such 
as it is, shows'that the lands were treated 
as Vatan lands. No Sanad is produced in 
the case. Beyond the fact that these 
lands are Vatan lands, who have no infor- 
mation as to the terms of the settlement 
with reference to these lands which could 
throw any light on the question as to 
whether the Mitasi rights were indepen- 
dently acquired originally by the Vaian^ 
day. 

In the absence of any such evidence it 
is clear to my mind that the distinction 
sought to be made in the appeals, in 
which the alienations of Mhasi rights 
are involved, cannot be maintained. No 
case has been cited to us in the course of 
the argument in which the ordinary pre- 
sumption which applies to the Inaws and 
Jagiys has been extended to the Vatan 
lands ; and the accuracy of the observa- 
tions in Amrit Vaman v. Hayi Govind (2) 
wearing on the point with reference to the 
Vatan lands has not been challenged on 
behalf of any of the appellants in these 
appeals. 

I aHj therefore, of opinion that the 
lower appellate Court was right in hold- 
ing that, whether the alienations were of 
the Inam rights or of the Mirasi rights, 
they were operative only during the 
life-time of the Vatandays whose right, 
title and interest were alienated and that 
therefore, after their deaths, the succes- 
sor was entitled to the possession of the 
lands in question. I would, therefore, 
dismiss all the appeals preferred on 
behalf of the alienees with costs. 

As regards Appeal No. 129 of 1920 
preferred by the plaintiff, he has not been 
able to show that the alienation in ques- 
tion was made after the Regulation of 
1827 came to be applied to the district. 
In the absence of any restrictive provi- 
sions against alienations applicable to the 
particular alienation it is clear that the 


(2) (1920) Boto. 237*56 I.C. 411*22 Bom, 
U R. 275. 
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alienation is* binding upon the 'successor 
of the Vatanday ; and it must be taken to 
be on the same footing as an alienation 
by the owner of his ordinary immoveable 
property. That appeal also must be dis- 
missed with costs. 

Macleod, C* J. I agree. 

Decyee confirmed^ 
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Macleod, C. J., and Shah, J. 
Manaji Kaveyji — Appellant. 

V. 

A ramiia — Respondent 
O. C. J. Appeal No. 9 of 1921 and Suit 
No. 733 of 1913, decided cn 21st June, 
1921, against the decision of Pratt, J. 

Civil P, C. [ActV of ^908), O. XXI, R. 89 
^Auction sale — Deposit in Court of the 
amount realised hy sale with an undertaking 
to pay in full is not a valid deposit. 

Within thirty days from the date of the sale 
the applicant, who applied to have the sale set 
aside, brought into Court not the amount for the 
recovery of which the sale was ordered but only 
the amount realised by the sale/>/ws five per centr 
with an affidavit stating that he was unable to 
ascertain from the particulars and conditions of 
sale the full amount of the decree and that he 
would pay the same into Court the moment it 
was calculated and ascertained. 

field ; the applicant had not complied with the 
provisions of Order XXI, Rule 89 and the part- 
payment of the amount due to the decree-holder 
with an undertaking to pay the balance does*not 
amount to a deposit within the meaning of the 
Rule. The provisions of Order XXI, Rule 89 are 
a concession allowed to judgment-debtor and 
they must be strictly complied with in order to 
enable the judgment-debtor to obtain the advan- 
tage of the concession. [P. 194, C. 1,] 

Desai — for Appellant. 

Coltman — for Respondent. 

Macleod. C-J.:— On the 10th January, 
1918 the 1st defendant as mortgagor 
was ordered to pay into Court 
Rs. 1,20,497 and interest and costs when 
taxed for payment to the plaintiff and 
other defendants who were mortgagees. 
Default having been made in payment, 
a decree absolute for sale was made on 
the 17th June, 1918, and two of the mort- 
gaged properties belonging to the first 
defendant were 'directed to be sold and 
the net proceeds to be applied towards 
the satisfaction of the decretal amount. 
The sale was held on the 5th August, 
1920 and the auction-purchaser was the 
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eighth defendant, De Souza. * 

On the 29th day after the sale, i,e., the 
4th September, 1920, the first defendant 
brought into Court Rs. 98,000 plus 5 per 
cent, with an affidavit stating as no 
amount was specified in the particulars 
and conditions of the sale as that for the 
recovery of which the sale was ordered, 
I am unable to ascertain the full amount 
of the decree and to pay the same into 
Court with this application. The mo- 
ment it is calculated and ascertained 
I will pay the same into Court.’* 

Notice was then issued to the judgment- 
creditors and the auction-purchaser to 
show cause why the sale should not be 
set aside. The purchaser opposed the 
notice contending that the 1st defendant 
had not complied with the provisions of 
Order XXI, Rule 89. That was perfectly 
clear from the admitted facts of the case. 
But it was contended that a part-payment 
of the amount due to the decree-holder, 
with an undertaking to pay the balan- 
ce, amounted to a deposit within the 
meaning of Rule 89 of Order XXI, and 
that, therefore, the person giving the 
undertaking was entitled to an order set- 
ting aside the sale. 

Now an undertaking to pay a certain 
amount is not payment, and, as has been 
laid down in previous decisions, the pro- 
visions of Rule 89 are a concession allow- 
ed to judgment-debtors, and they must 
be strictly complied with in order to ena- 
ble* the judgment-debtor to obtain the 
advantage of the concession. If part-pay- 
ment coupled with an undertaking to pay 
the balance were to be considered as pay- 
ment in full, then the provisions of the 
rple would not be complied with. 

So the decision of the trial Judge was 
correct and the appeal must be dismissed 
with costs to the 8th defendant. 

Appeal dismissed* 
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Macleod, C, J. and Shah, J. 

Sitdbai Zukappa Mhetre — Plaintiff-Ap- 
pellant 

V. 

Keshavrao Parvatrao Defendant- 

Respondent. 


L. P, A. No. 18 of 1921, decided on 
2nd December, 1921, from the decision 
of Pratt, J. in A. No. 32 of 1921. 

Limitation Act, Art, 182 — Instalment decree 
— Application for recovery of one of several 
instalments due is step-in-aid xvitH regard to 
f^ole decree. 

An application for partial execution of a decree 
would be a step-in-aid with regard to the whole 
decree. There is a considerable difference be- 
tween a decree which directs several things to be 
done by the defendant without specifying any 
particular date or dates for their performance, 
and a decree which directs instalments to be paid 
on particular dates ; but a Darkhast, which asks 
for the assistance of the Court for the recovery of 
one of several instalments at the date of Dark- 
hast, should be considered as a step-in-aid so as 
to start a new period of limitation with regard to 
all the instalments then due. [P. 195, C. 1.] 

Coyajecy with /. i?, Gharfure — for Ap- 
pellant. 

V. D. Limaye-—{ox Respondent. 

Macleod* C J- The plaintiffs in this 
suit got a decree on the 24th July, 1908 
for Rs. 6,693 with interest on Rs. 6,500 
at twelve annas per cent, per mensem. 
The decree was made payable by in- 
stalments of Rs. 1,000 each. The first 
instalment was to be paid at the end of 
A shady Shake 1831 corresponding with 
July, 1909. Apparently nothing further 
was done by the plaintiffs although no 
instalments had been paid undet the 
decree until the 7th of April 1914 when 
an order was made making the decree 
final for the sum become due. It is strange 
that that order was made as it was 
absolutely unnecessary. But it has been 
made, and, therefore, it must be considered 
that that order kept the decree alive. 

In December 1915 the first Darkhast 
was filed. At that time all the instal- 
ments payable under the decree had be- 
come due. But we have not been told to 
what instalments the Darkhast related. 
The Judge says that that Darkhast fell 
through on account of the plaintiffs’ 
laches. But it is admitted that the two 
instalments for 1909, 1910, with interest 
had been paid. 

The next Darkhast was filed in Novem- 
ber, 1918 to recover the instalments 
which fell due in 1911, 1912 and 1914. 
The Judge said that that Darkhast was 
evidently time-barred, and it would 
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be so unless the Darkhast of 1915 could 
be considered as a step-in.aid of execution 
with regard to the instalments which 
were sought to be recovered in the 
Darkhast of 1918. However that may 
be, execution proceeded under the Dar- 
khast of 1918 and recoveries were made. 

It appears from the Darkhast that the 
instalments for 1914, 1915, were first 
entered in it, but were afterwards struck 
out, so that the Court did not pass any 
order with regard to those instalments by 
which the plaintiffs* right to recover them 
was reserved. 

The present Darkhast was filed in 1919 
to recover the instalments for 1914, 1915. 
Those instalments were clearly barred at 
the date of the Darkhast, unless the pre- 
vious Darkhast of 1918 could be consi- 
<iered as a step-in-aid in respect of all the 
instalments then, due, and a point arises 
for which we can find no direct authority. 

We have been referred to the decision 
in Nepal Chandra Sadookhan v, Amrita Lall 
Sadookhan (1), where the decree directed 
not only that possession should be given 
by the execution-debtor but also that he 
should pay costs. The plaintiff first 
sought execution with regard to the costs, 
reserving his right to execute the decree 
for possession, and three years later when 
he sought execution of the decree for pos- 
session he was met with the contention 
that he%ought to have done so when he 
executecf the decree for costs. 

But this contention was disallowed on 
the ground that an application for partial 
execution of a decree would be a step-in- 
aid with regard to the whole decree. No 
doubt there is a considerable difference 
between a decree which directs several 
things to be done by the defendant with- 
out specifying any particular date or dates 
for their performance, and a decree which 
directs instalments to be paid on parti- 
cular dates ; but we see no reason why a 
Darkhast, which asks for the assistance 
of the Court for the recovery of one of 
several instalments due at the date of the 
Darkhast, should not be considered as a 
step-in-aid so as to start a new period of 
limitation with regard to all the instal- 
ments then due. 

In our opinion the appeal should be 


(1) (1899) 26 Cd. 888. 


allowed and the Darkhast should proceed 
with costs throughout. 

Appeal allowed. 
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Macleod, C. J. and Shah, J. 

Gumanji Dhiyaji Marwadi — Plaintiff- 
Appellant 

V. 

Viskvanaih Pavhhu Hingmive — Defen- 
dant No. 1-Respondent 

S. A, No. 744 of 1920, decided on 15th 
July, 1921, from a decision of Asst. J., 
Satara, in A. No. 18 of 1920. 

Execution — Decree varied in appeal — Defen- 
dant not party to appeal affected — Executing 
Court cannot go behind the decree, 

A mortgage-decree was passed against A and B 
making the property of B primarily liable for the 
decree amount. B appealed against the decree 
without making A party thereto and the decree 
was varied by realising the liability of B’s pro- 
perty when the decree- holder thereupon began 
to execute the decree against A’s property. A 
objected saying that he was not bound by the 
appellate decree and that B's property must be 
sold first. 

Held: As A took no steps to get the order of the 
appellate Court set aside the only decree that 
could be executed was the decree which directed 
that properties other than property of B should 
be sold in default of payment of decretal amount. 
It is not for the executing Court to enter into the 
merits or demerits of a decree. Its only functions 
are to carry out the directions of the Court, 

[P. 196, C. 2; P. 197, C. 1.] 

P. B. Shingne — for Appellant. 

V, D, Limaye — for Respondent. 

Macleodi C. J. •* — One Parbhu mort- 
gaged four properties to Gumanji Dhiraji 
for Rs. 275 on the 15th September, 1903. 
Gumanji filed a suit No. 340 of 1914 
against Parbhu’s son and four others to 
recover Rs. 539-8-0 due under the mort- 
gage and obtained a decree which provid- 
ed that the defendants Nos. 3 to 5, who 
apparently made themselves personally, 
responsible for the debt, should pay the 
amount claimed with costs of the suit, 
to the plaintiff within six months; that, 
if they failed to do so, then the amount 
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should be recovered by salQ of the pro- 
perty No. 3 and that, in case the amount 
realized by the sale of the said property 
should be found insufficient, then the 
plaintiff was at liberty to seek relief under 
Section 15-B, Clause (2) of the Dekkhan 
Agriculturists’ Relief Act for bringing the 
other properties to sale for the satisfac- 
tion of the deficit amount. The 2nd de- 
fendant was impleaded because the debt 
was said to have been incurred for bis 
benefit by the father of defendant No. 1, 
and his property No. 3, was primarily 
made liable for the decretal amount. 

We have not got the decision of the 
Subordinate Judge who tried that suit be- 
fore us, and so we are unable to say why 
property No; 3 belonging to defendant 
No. 2 was primarily made liable for the 
decretal amount, and not equally together 
with other properties which Parbhu had 
mortgaged. The 2nd defendant appealed 
Trom the decree, making the plaintiff the 
only respondent, and the appellate Court 
amended the decree by setting aside the 
yrder of the lower Court against defendant 
No. 2 and against property No. 3. The 
reason for that decision was that no part 
>f the mortgage-debt had been raised for 
;he benefit of the 2nd defendant, there- 
ore the mortgage was not binding on pro- 
)erty No, 3. 

Naturally that decision would affect 
jhe interest of the 1st defendant, and it is 
certainly remarkable that the appellate 
Judge should not have noticed that, and 
should not have insisted upon having de- 
fendant No. 1 added a party respondent. 
However, the fact remains that without 
hearing the 1st defendant the appellate 
Court varied the decree of the trial Court 
in a way which affected the interests of 
the 1st defendant. 

The plaintiff sought execution of the 
decree, when the 1st defendant contended 
that as he was not a party to the appeal 
it could not bind him, and he was, there- 
fore, entitled to insist upon the plaintiff 
first recovering his debt from the sale pro- 
ceeds of property No, 3, The Subordi- 
nate Judge, however, directed that execu- 
tion should proceed and that the Darkhast 
be sent to the Collector for sale of the 
property. 

In appeal to the Assistant Judge that 
order was varied. The effect of the order 
passed was that property No. 3 should be 
valued and that value should be deducted 
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from the decretal amount and that execu- 
tion should proceed against the other 
properties only to the extent of the balance. 
That certainly would tend to most extra- 
ordinary results. If the value of property 
No. 3 was more than the decretal amount,, 
the result would be that the plaintiff would 
lose the whole of his money. 

The learned Judge seems to rely upon 
the decision in Gajvaj Mati Tiwarin v. 
Swami N^^th Rao (1). But the facts thero 
were entirely different. The appellant 
before that Court had a decree in the trial 
Court passed against her ex parte. Her 
sons who were defendants with her 
appealed, but they did not make their 
mother a party to the appeal. The mother,, 
twelve years after the decree of the High 
Court, filed an application in the Court of 
the Subordinate Judge alleging that she 
bad no knowledge of the suit and praying 
that the ex parte decree should be set aside. 
The Subordinate Judge held that as the 
decree had been confirmed by the High 
Court, that Court only had power to 
entertain the appli 9 ation and consequently 
rejected it. The High Court decided that 
the proper Court to which the application 
should be made was the Court which 
passed the decree and not the Court which 
modified that decree or dealt with it in 
appeal. That was the only point, so far 
as I can see, which was decided in that 
case, and it is no authority whatever for 
the decision of the learned Assistant Judge 
in this case. 

Applying the decision in that case, the 
1st defendant had a grievance against the 
appellate Court which decided an appeal 
which was against his interest without 
hearing him, and he should then have 
applied to that Court to set aside the 
order and deal with the appeal afresh 
after hearing his contentions. As the 1 st 
defendant did not apply to the appellate 
Court, then it is quite clear that the Court 
executing the decree could not entertain 
any application to alter the terms of the. 
decree. 

We have more than once decided 
that it is not for the execution Court 
to enter into the merits or demerits 
of the decree. Its only functions 
are to carryout the directions of the 


(1) (1916) 39 All, 13«36 I. C. W«14 A. L. J. 
853. 
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Court. Therefore as the 1st defendant 
had taken no steps to get the appellate 
order set aside, the only decree that 
could be executed was the decree which 
is now before us which directs that the 
properties other than property No. 3 
should Be sold, in default of payment of 
the decretal amount. 

The appeal, therefore, must be allowed 
and the order of. the Subordinate Judge 
restored with costs throughout. 

Shah> J.:— I agree. 

. Decree reversed. 

A. LR. 1922 Bombay 197. 

Pratt, J. 

Sugan Chanel Savaichand and others — 
Plaintiffs v. 

Motilal Duygapvasad and others — Defen- 
■dants. 

O. C. J. Suit No. 3635 of 1920, decided 
on 16th July, 1921. 

Bombay Rent Act, S. O^Lease — Sub-lease — 
Rights of sub-tenant when the lease terminates, 
also terminate. 

The term “ tenant” in Section 9 does not in- 
clude a sub-tenant. The sub-tenants hold on a 
precarious title and when the tenancy under the 
head lease terminates their right to possession 
terminates too. Unlike trespasser they come in 
by right but like trespassers they bold over with- 
out right, and they are in the same position as 
trespassers. [p. 198, C. 1.] 

Kamdar — for Plaintiffs. 

CoUmaUf Taleyarhhan and Khcrgamvala — 
for Defendants. 

Pratt I J.* — Plaintiffs are the owners of 
a building at Vithalwady and let the first 
.floor to Ramjilal Ramswarup on the I5th 
November, 1917 at a rental of Rs. 40 per 
mensem. 

Plaintiffs say that Ramjilal Rim- 
swarup’s rent was in arrears and he had 
sub let the premises contrary to the terms 
of his lease. Therefore, they gave notice 
terminating the tenancy on the 10th 
November, 1920. 

In the meantime, however, on the 26th 
October, 1920, Ramjilal Ramswarup was 
adjudicated insolvent and left Bombay. 
On 28th October, 1920, the Official 
Assignee’s auctioneers wrote that they had 
taken away Ramjilal Ramswarup’s move- 
ables and vacated the premises. The 
plaintiffs went there that day. Plaintiff 
No. 3 says he found defendants in posses- 
sion of two rooms and that he locked the 
other two. 

On 29th Obtober, 1920, the Official 
Assignee sent a notice of his intention to 
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disclaim the leasehold, and on 7th Decern* 
her, 1920 the Official Assignee disclaimed 
tenancy as from that date. S.|uabble 3 
about possession between the plaintiff's 
and defendants went on, which led to 
proceedings in the Police Court. Plaintiff 
filed this suit on 17th December, 1920. i 

There is now no question as to Ramjila 
Ramswarup’s occupation. He has vaca- 
•ted the premises and his tenancy has 
terminated, The suit is against the defen- 
dants who claim to be sub-tenants of 
Ramjilal Ramswarup. 

Now the effect of the insolvency was 
not to terminate the tenancy but to vest 
the leasehold in the Official Assignee. 
The locking up of the rooms by the 
plaintiffs on the 28th October was not a 
re-entry by the landlord, for the lease 
gives no power of re-entry. Plaintiffs 
were then only taking action for the pro- 
tection of their property. The disclaimer 
on the 7th December, although it operated 
to relieve the Official Assignee of per- 
sonal liability to pay rent as from the 
date of adjudication, did not operate on 
leasehold interest until the date of disclai. 
mer, i.e,^ the 7th December. But before 
that date the tenancy had been determined 
by notice, Exhibit 2, on the 10th Novem- 
ber, 1920. This notice is proved and is 
admitted by the defendants in their letter 
of the 29th October, Exhibit 10. 

If the tenancy had beeq terminated by 
the disclaimer, the sub-tenants rights 
could have been saved by Section 62 of 
the Presidency Town Insolvency Act, or 
by Section 116 of the Transfer of Pro- 
perty Act. But as it is the tenancy was 
terminated by notice on the 10th Novem- 
ber, 1920, and, therefore, the defendants 
were tenants on sufferance after that date. 

Mr. Coltman contends that even though 
the defendants are sub tenants, they ara 
entitled to the protection of the Bombay 
Rent Act, first, because the word ‘ tenant* 
in Section 9 includes a sub-tenant ; and, 
secondly, because under Section 9 (3) the 
fact, that the landlord’s interest has termi- 
nated, is not in itself deemed to be a 
sufficient cause for dispossession. The 
term ‘tenant ’ is defined in Section 2 (d) 
as “ any person by whom or on whose 
account rent is payable for any premises, 
and includes every person from time to 
time deriving title under a tenant.** 

Granting that the sub tenant derives 
title from the tenant, still he is not with- 
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In the definition unless rent is payable by 
him or on his account to the landlord. 
But this is not the case, for there is no 
privity of contract between him and the 
landlord. Even if he pays the tenant’s 
rent under the head lease, he does so as 
the agent of the tenant and not on his 
■own account. The term ‘tenant’ in Section 
19 does not include a sub-tenant, unless of 
icourse the suit is filed by the tenant on 
Ithe under-lease, in which case the tenant 
is the landlord qua the sub-tenant and the 
sub-tenant is his tenant. 

As to the other branch of the argu- 
ment, the termination of the landlord’s 
interest refers to cases of assignment of 
the lessor’s interest and perhaps even to 
the death of a Hindu widow lessor. 
In either case the assignee or the remain- 
der man succeeds to the estate and in the 
case of the assignee becomes landlord by 
derivative title. But granting that the 
tenant derives title from the landlord, he 
is not for that reason within the defini- 
tion unless he is entitled to receive rent 
under the headlease. He is not entitled 
to receive r^nt from the sub-tenant be. 
cause there is no privity of contract 
between the head lessor and the sub- 
tenant. 

He is, therefore, not the sub-tenant’s 
landlord qua the head lease. The extinction 
of a tenant’s title, therefore, does not 
bring the case within Section 9 (3) ; and 
in truth the defendants are not sued as 
tenants or by a landlord. 

The defendants as sub-tenants hold on 
a precarious title and when the tenancy 
under the head-lease terminates, their 
right to possession terminates too. 
Unlike trespassers they come in by right 
but like trespassers they hold over with- 
out right, and in this suit they are in the 
same position as trespassers. It is, there- 
fore, not necessary to find on the issue as 
to reasonable and hona fide requirement, 
or indeed on the issue as to the number 
of rooms which were sub-let to them. 

The plaintiffs have given false evidence 
when they pretend ignorance of the sub- 
tenancy. For, I believe they received 
Rarojilal Ramswarup’s rent from the 
defendantsfrom February to August and 
even made repairs on defendants’ requi- 
sition last rains. On the other hand, 
defendants have behaved no better for 
they set up at one time a false case of an 
agreement of direct tenancy from the 
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plaintiffs, which has been subsequently 
abandoned. 

Therefore, following the ordinary rule,. 
I think this is a case in which costs 
should follow the event. 

Decree, therefore, that the defendants- 
do give vacant and peaceful' possession 
of the premises in suit to the plaintiffs 
and pay compensation at the rate of 
Rs. 35 per month from 11th November,. 
1920 till date of delivery of possession.. 
Defendants to pay plaintiffs’ costs of 
this suit. 

Suit decreed. 
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Macleod, C. J. and Shah, J, 

Vinayak Dattatraya Joshi and others — 
Defendants-Appellants 

V. 

Ganesh Anant Hasahnis and others — 
Plaintiffs-Respondents. 

S. A. No. 835 of 1918, decided on 6tE 
July, 1921, from a decision of Asst. 1st 
Class Sub-J., A. P. of Satara in A. No. 92 
of 1917. 

Bombay Land Revenue Code (1879), S. 81^ 
Registered occupant failing to pay assessment 
— Action taken by Collector under secUon — Co- 
sharer f (tying up and ^^idXektransf erred in his 
name — Registered occupant does not lose his 
occupancy rights. 

The plaintiff who was registered Qc'cupant of 
certain lands, failed to pay assessment on the land 
and on action being taken under Section 81 plain- 
tiff’s co-sharer paid up the arrears due and his 
name was put in the khata of the land. The 
plaintiff sued to recover possession of the land 
from the defendants who contended that the 
plaintiff had no title to sue as his interest was 
forfeited by the action taken under Section 81. 

Held ; Though under Section 81 plaintiff’s 
interest as a registered occupant had ceased yet 
he had occupancy rights in the land and there- 
fore he had a right to sue, [P. 199, C, 1,] 

K, N, Koyajee — for Appellants. 

S. R, Bahhale and P. B, Shingne — for 
Respondents. 

Macleodi C* — A curious point 
arises in this second appeal upon which 
there does not appear to be any authority. 
The facts are that the plaintiff’s father 
obtained possession of the plaint lands 
on the 5th March, 1895 in execution of an 
award decree. He then obtained a register- 
ed rent-note from one Dnanu Aba on the 
22nd July, 1895. In July, 1*897 he brought 
a possessory suit against Dhanu and 


VINAYAK V* GANESH (Macleod, C, J.) 



1922 


DHARAMDAS V . ranchhodji (Macleod, C. J.) Bombay 


got a decree for possession in August, 
1897. The plaintiff remained in posses- 
sion of the land until 1904 and paid assess- 
ment. Then the Judge says that the 
plaintiff was dispossessed by the first 
defendant in 1904. How he was dis- 
possessed does not appear. But in 1904-05 
the Collector took action under Section 81 
of the Bombay Land Revenue Code as 
the plaintiff failed to pay assessment for 
that year. * 

There was a mutation of the Khata of 
the plaint lands into the name of Shahaji 
Gondaji who was the plaintiff's co-sharer 
in the property, on his paying up the 
arrears due. It was not mentioned in the 
order that the Collector was acting under 
the powers granted to him by Section 81, 
but it seems fairly obvious that he was 
acting under that section. The learned 
Judge held that the Collector then for- 
feited the registered occupant’s interest 
and not his ordinary occupancy rights in 
the land. 

The present appellants, defendants Nos. 
6 to 9, who claim through the original 
first defendant, claimed that the plaintiff’s 
interest in the land was entirely forfeited 
in 1904, and, that, therefore, as they are 
in posbession, the plaintiff not being able 
to sue on title must fail. But it must be 
admitted that the plaintiff’ had title in 
1904, and we cannot find anything in 
Section 81 to show that, if the Collector 
takes %action under that section, and 
instead *of selling or otherwise disposing 
of the occupancy rights, forfeits only the 
registered occupant’s interest, the occu- 
pancy rights are also forfeited. Where 
do they go to ? The Collector does not 
sell or otherwise dispose of them. He 
merely removes the registered occupant’s 
name from the Khata and substitutes the 
name of somebody else who was already 
interested in the occupancy. 

In this case Shahaji Gondaji, the co- 
sharer of the plaintiff, became the 
Khatedav responsible to the Government 
for the assessment. He will be entitled 
to collect the proper share of assessment 
from the plaintiff, and if the plaintiff fails 
to pay, then he can take action under Sec- 
tion 86. But the plaintiff’s title remain- 
ed. It was not sold, it was not disposed 
of ; and, therefore, it is a case of a tres- 
passer coming into possession of and, the 
owner of wtich would have twelve years 


within which to sue to Assert his title 
and recover* possession. 

We think the judgment of the lower 
appellate Court was right and the appeal 
must be dismissed with costs . 

Apptal dismissed, 
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Macleod, C. J. and Shah, J. 

Dharamdas Kaushalyadas — Defe ndant- 
Appellant 

V. 

Ranchhodji Dayahhai and others ' — Plain- 
tiffs-Respondents. 

S. A. No. 558 of 1920, decided on 24th 
June, 1921, from a decision of the Dist. 
J„ Surat in A. No. 57 of 1919. 

(a) Cft»7 P. C., O, VI — Pleadings — Suit for 
right of way — Relief based on ownership or in 
the alternative, user — Defendant claiming 
ownership — Relief on the ground of user can 
be given — Practice, 

Where the defendant contended that the case 
of easement could not be made out where plain- 
tiffs put forward an allegation of ownership and 
the evidence in the case made it clear that the 
plaintiffs were using the dispute lane as a means 
of access to their survey number ; 

Held, the real issue in the case was whether the 
plaintiffs had enjoyed for the statutory period the 
right of way over the strip in dispute. The Court 
was entitled to accept the defendant’s contention 
that the lane belonged to him but that would not 
prevent the plaintiffs from asking the Court to 
protect their user of the lane. [P. 200, Cs. 1,2,] 

(b) Practice — Pleadings in Mofussil Court — 
Technical defect — Pleadings not to be rjead 
strictly. 

It is not the duty of the High Court to read 
pleadings in the Mofussil Courts as strictly as 
they would be read if they were filed in the 
Chancery Division of the Supreme Court. The 
High Court has a much larger range of vision, 
and the plaintiffs’ case cannot be defeated merely 
on the ground of some technical defect in their 
pleadings, provided on the real issues in the case 
they succeed. [P. 200, C. 1.] 

Coyajee with G, N, Thakor — for Appel- 
lant, 

G. S. Rao with H, Vt Divatia — for 
Respondents. 

Macleod) C- J. The plaintiffs sued 
for a permanent injunction directing the 
defendant to remove the posts and wire- 
fencing from the lane in dispute causing 
obstruction to the plaintiffs* user of the 
same. The. plaintiffs* suit has been 
decreed in both the lower Courts, and it 
is sought now to get those decisions re- 
versed on a purely technical objection. 
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The plaintifi^arethe owners of Survey 
Np. 56 on the map, while the defendant 
is the owner of Survey No. 57. Towards 
the southern boundary of Survey No. 57 
is a hedge maintained by the defendant, 
and it might be presumed that that at any 
rate was the limit of the land of which 
he was making use. On the south of the 
hedge was the strip of land in dispute. On 
the other side of that was Survey No. 58. 

The plaint admittedly is not vdVy 
scientifically drawn, as is often the case. 
It might well be urged that the plaintiffs 
contend in their plaint that Survey No. 
58 or at any rate the disputed strip, 
belonged to them either by title or by 
adverse possession, and that, therefore, 
they claimed the user of this strip on 
their own title, and consequently sought 
an injunction against the defendant dis- 
turbing possession. But in paragraph 10 
of the plaint it is suggested that “ the 
defendant asserts his land to be in the 
said sker of ours but the said assertion is 
not true. And even if it be true, he may 
be treated as having given up his bound- 
ary hedge in our favour, and by reason 
of our adverse possession and enjoyment 
•of the said s/ter for 40 years, he cannot 
now shift his hedge to the extent even of 
an inch and he has no right to do so and 
is estopped from doing so.” 

That might well be redrafted by a 
skilled practitioner so as to claim in the 
alternative that if this disputed strip is 
within the boundary of Survey No. 57, 
it has either been given up by the defend- 
ant, or at any rate the plaintiffs have 
been using the strip for such a period 
that the law would protect that user and 
prevent the defendant from obstructing it. 

The evidence in the case makes it 
perfectly clear that the plaintiffs have 
been using this strip as a means of ac- 
cess to their Survey No. 56. At the very 
most, therefore, we might order the 
plaintiffs to remedy the technical defects 
in their case by amendment of the plead- 
ings. But, as has often been pointed out, 
it is not the duty of this Court to read 
pleadings in the District Courts as strict- 
ly as they would be read if they were 
filed in the Chancery Division of the 
Supreme Court. We have a much larger 
range of vision, and the plaintiffs’ case 
cannot be defeated merely on the ground 
of some technical defect in their plead- 
ings, provided on the real issues in the 


case they succeed. 

The real issue in this case is whether 
the plaintiffs have enjoyed for the statu- 
tory period the right of way over the 
strip in question. Whether in previous 
years they merely exercised rights of way 
over that strip against the true owner, 
or did so because they thought it • had 
belonged to their ancestors, it does not 
seem to me to make very much differ* 
ence. They have enjoyed* the’ rights to 
that strip, the defendant has obstructed 
them. They are entitled to accept the 
defendant’s contention that the strip 
belongs to Survey No. 57. That would 
not prevent them from asking the Court 
to protect their user of that strip. 

The defendant’s case, therefore, in 
appeal, resting on purely technical objec- 
tions to the decisions of the Courts below, 
I think we are entitled to take a broad 
view of the question and confirm those 
decisions. The appeal will be dismissed 
with costs. 

Shah) J* • — I agree. I only desire to 
add that in both the lower Courts the 
case has been tried on the footing that 
the plaintiffs claim by way of easement 
the right of way over a strip of land 
which, according to the defendant, forms 
part of his land. It is no doubt true 
that in the plaint the plaintiffs put for- 
ward the case of ownership over this land 
and generally speaking that would not be 
consistent with the case of their halving 
acquired an easement over that land. 
But the case has been tried on the foot- 
ing of an easement and it has been made 
clear before us by the admission of Dewan 
Bahadur Rao for the plaintiffs that they 
accept the position taken up by the 
defendant that this strip of land forms 
part of his land. 

It is, therefore, unnecessary to consider 
the merits of the contention urged on 
behalf of the defendant, that the case of 
easement cannot be made out where the 
plaintiffs put forward an allegation of 
ownership over that piece of land. 

Decree confirmed. 
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Macleod, C. J. and Shah, J. 

Haranhhai Jivahhii and others — Plain- 
tiffs-Appellants. v. 

Collector of Kaira — Defendant-Respt. 

F. A, No. 158 of 1918, decided on 13th 
July, 1921, from the decision^f District 
J., Ahmedabad, in Suit No. 52 of 1918. 
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Qujjrat Talukdars* Act (Bom, Act VI of 1888) ^ 
S, 29 — B. — Mortgage by Talukdar — Sub^mort- 
^age by mortgagee — Failure to notify claim. 

Where the mortgagee of talukdari rights and 
the sub-mortgagees to whom the mortgagee's 
rights were mortgaged by the mortgagee's heirs 
failed to notify their claim when the talukdari 
settlement officer called upon creditors to notify 
their claims ancf where therefore the sub-mort- 
gagees, the plaintififs, who were ejected, sued to 
.recover possession on the ground that it was not 
their duty to notify their claim. 

Held : In spite^f thfe provisions of Section 29-B 
one of the representatives of the original mort- 
gagee who was a minor was entitled to claim 
agaiivst the Talukdar and therefore plaintiffs were 
entitled to sue in spite of their failure to notiiy 
their claini. As long as the mortgagee's rights 
were in existence the plaintiffs could sue the 
mortgagee for all those rights which the mort- 
gagee would be entitled to claim against the mort- 
gagor and they were entitled to remain in posses- 
sion as long as the mortgagee who was their 
mortgagor could claim his mortgage rights 
against the Talukdar. 

Koyajee and G. N, Thahir — for Appsl- 
lants. 

N. K. Mehta — for Respondents. 

Macleodi C« J- — The plaintiffs filed 
this suit to recover possession of the plaint 
property with Rs. 100 for damages for 
crops. Their claim to recover possession 
was disallowed by the learned District 
Judge, and they were only given a decree 
for Rs. 100. The plaint property belonged 
originally to the Talukdar of Dehwan. 
But it was not strictly speaking Talukdari 
land but Sanadia land situated in the 
village oi Ras which happened to belong 
to the Talukdar. 

The question might arise whether the 
provisions of the Gujrat Talukdars’ Act 
VI of 1888 would apply to such land. 
But that question need not be considered 
because on other grounds we think the 
plaintiffs are entitled to recover posses- 
sion. The lands were mortgaged by the 
Talukdar to one Bapu Hira. Bapu Hira 
died and his heirs mortgaged their mort- 
gage rights in these and other lands to the 
present plaintiffs. When the Talukdari 
estate came into the possession of the 
Talukdari Settlement Officer as manager 
in 1905, that officer called on the creditors 
of the-estate to notify their claims. The 
plaintiffs though not creditors of the 
Talukiavi estate would certainly be inter- 
ested in their debtor, who was a creditor, 
notifying his claim to the Talukdari 
Settlement Officer. But neither the 
plaintiffs nor their debtors, the original 
mortgagees, notified the claim. If there 


had not been a question that the represen- 
tative of the original mortgagee, or one of 
the representatives, was a minor, then 
we should have to consider whether the 
Act applied to these private lands. But 
the Judge has found that one of the re- 
presentatives of the original mortgagee, 
Bapu Hira, was a minor and was still a 
minor, so that on account of his minority 
he will still be entitled to claim against 
the Talukdar in spite of the provisions of 
Section 29-B of the Gujarat Talukdars’ 
Act. 

But the learned Judge has dismissed the 
plaintiffs’ claim to possession on the ground 
that the question between the minor 
mortgagee and the Talukdar does not arise 
in the plaintiffs’ suit, and that as between 
the Talukdar and the plaintiffs it was the 
duty of the plaintiffs to notify this claim 
against the property and as they have not 
done so they are not protected in respect 
of their sub-mortgage. That, I think, 
was a wrong conclusion because the plain- 
tiffs claimed under the mortgagee, and as 
long as the mortgagee’s rights are in 
existence the plaintiffs can sue the mort-| 
gagee for all those rights which the mort-l 
gagee will still be entitled to claim against 
the mortgagor, and they are entitled to 
remain in possession as long as the mort-j 
gagee, who is their mortgagor, can claiml 
his mortgage rights against the Taluk-I 
dar. 

The appeal, therefore, must be allowed, 
and in addition to the decree for Rs. 100 
for damages, there must be a decree in 
favour of the plaintiffs to recover posses- 
sion of the plaint property, with costs 
throughout. There must be an inquiry 
as to mesne profits from the date of suit 
until possession is restored or three years 
from to-day. 

Shah> J* I agree. 

Appeal allowed* 
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Macleod, C. J, and Shah, J. 

Vithaldas Bhagwandas — Plaintiff- Appel- 
lant 

v. 

Muftaja Husein — Defendant- Respond- 
ent. 

First Appeal No. 346 of 1920, decided 
on 21st December, 1921, from the deci- 
sion of 1st Class Sub.-J., Bijapur in 
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suit No. 69 of 1916. 

Dekkhan Agriculturists* Relief Act, Ss. 12 
and 13 — Suit on mortgage, — Accounts showing 
larger amount due than that due on hond—^ 
Larger amount will n ot he decreed, 

"Where in a suit brought for the recovery of 
the instalments found due under a mortgage in- 
stalment bond the account is taken by the Com- 
missioner under the Agriculturists’ Relief Act, 
showed that the defendant owed a far larger 
amount than that due under the bond« 

Held \ that a larger amount than found due 
under the bond itself cannot be granted as a 
result of seeking relief under the Dekkhan Agri- 
culturists' Relief Act. [P. 202, C. 2.] 

Jinnah with H. B, Gumaste — for Appel- 
lant. 

S. J5. Bakhk — for Respondent No. 8. 

Macleodi C» J« : — The plaintiff sued 
to recover Rs. 6,000 on a bond passed by 
the mortgagor-defendants on the 20th 
December, 1892 for Rs. 15,000 whereby 
the suit property was mortgaged, the 
mortgage amount being payable by 
annual instalments of Rs. 500* The 
suit was to recover twelve instalments 
due under the bond commencing with 
1904. As the mortgagor-defendants 
were agriculturists, an account was taken 
under the Dekkhan Agriculturists* Re- 
lief Act by the Commissioner who report- 
ed that Rs. 6,251-10-0 were due for princi- 
pal and a larger amount for interest, and 
as the plaintiff would not be able to 
recover more than the amount of princi- 
pal as interest, it followed that on the 
Commissioner’s report an amount of 
JRs. 12,463-4-0 was due to the plaintiff. 

The Judge has dealt with the Commis- 
sioner*s report in a somewhat cursory 
fashion, as he has only considered the 
various bonds entered into by the defend- 
ants from time to time and has come to 
the conclusion that only three of those 
bonds forRs. 2,0C0, 400 and 800 were for 
cash consideration. How he came to 
that conclusion is not very clear, because 
from the Commissioner's report it will 
be seen that the plaintiff was able to pro- 
duce his accounts from 1879 showing a 
very large number of small cash advances 
at short intervals until 1892, and it would 
also appear that the bonds taken by the 
plaintiff from time to time in no way cor- 
responded with the account which he 
kept of the advances made to the defend- 
ants. So that there is no reason whatever 
for discarding entirely the accounts as 
drawn up by the Commissioner, and look- 
ing only to certain bonds as having been 


passed for cash consideration. Consider- 
ing it does not appear that the advances 
made by the plaintiff correspond with the 
amount of the various bonds passed by the 
defendants, we would prefer to rely on 
the very careful account taken by the 
Commissioner ; and we think that on the 
whole it is far more prbbable *that on 
taking the accounts under the Dekkhan 
Agriculturists* Relief Act, over Rs. 12,000 
were really due by the defendants as a 
result of the dealings between the parties. 
But under the bond itself, apart from any 
question of taking accounts under the 
Dekkhan Agriculturists* Relief Act, only 
Rs. 9,500 remain due, and it would be a 
very curious result if a debtor owing to 
his seeking the relief afforded by the 
Dekkhan Agriculturists* Relief Act 
should have to pay more than he is obliged 
to pay according to the terms of his bond. 

I cannot imagine that it was ever 
intended that the law should produce 
such an extraordinary result as that. I 
think the proper order to pass in this suit 
is that Rs. 9,500 are due by the mort- 
gagor-defendants to the plaintiff. That 
amount we direct to be paid in two 
instalments, Rs. 4,750 to be paid on the 
21st June, 1922, and the second instal- 
ment of Rs. 4,750 to be paid on the 21st 
June, 1923. In default the plaintiff should 
apply under Section 15-B of the 
Dekkhan Agriculturists’ Relief Act. 

The eighth respondent, who,i^a party 
to the suit as defendant No. 9 is a second 
incumbrancer, and the Judge has rightly 
directed that the property subsequently 
mortgaged to him should only be sold 
when it has been found that the sale 
proceeds of the remaining properties en- 
cumbered in favour of the plaintiff are 
insufficient to meet the plaintiff’s decree. 

The costs of the appeal and of the suit 
to be added to the mortgage amount. 
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Macleod, C. J. AND Shah, J. 

Krishnagiri T rikamigiri — Plaintiff- Ap- 
pellant 

V, 

Skeviddar KavUkar — Def endan t - Res- 

pondent 
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F. A. No. 190 of 1920, decided on 16th 
November, 1921, from the decision of 1st 
Class Sub-J., Belgaon, in Suit No. 135 of 
i9;7. 

Hindu Law — Math— designated by the 
Guru — Absence of formal initiative ceremonies 
is not material and heir will succeed. 

An heir designated by the Guru succeeds to the 
Guruship of a Math even though the formal ini- 
tiative ceremonies are not performed during the 
life-time of thg Guru. The designation of the 
heir is sufficient to enable him to succeed to the 
Guruship, the absence of the formal ceremony 
during the life-time of Guru not being really 
material. [P. 203, Cs. 1, 2.] 

F. Fh Bhadhamhar — for Appellant. 

G. S. Rao and A. G. Desai — for Res- 
pondent No. 1. 

Macleod) C» J- ^ — This is an appeal 
by the plaintiff whose suit has been dis- 
missed on the ground that the first defend- 
ant was a designated heir of the last 
guru Ramgiri, and, therefore, was entitled 
to succeed. The plaintiff claimed as a 
gurubandhu. But I do not think there 
was any necessity to enter into the ques- 
tion whether as a matter of fact he was 
connected with the line of gurus to this 
Math as the first defendant was clearly 
designated by Ramgiri as his successor. 

An application was made to the Kolha- 
pur Darbar for permission to adopt the 
first defendant as a chela. That permis- 
sion was granted. But before the initia- 
tion ceremony was carried out Ramgiri 
sent the first defendant to Malvan to 
learn bti§iness matters, so that he might 
be competent when he succeeded to 
manage the Math properties. When 
Ramgiri found his end approaching he 
sent for the first defendant, but unfortu- 
nately from one cause or another the first 
defendant arrived too late, and, therefore, 
although one may very safely infer that 
Ramgiri intended to initiate the first 
defendant, he was unable to do so owing 
to his dying before the first defendant 
arrived. The question then is whether 
in these circumstances the first defendant 
is not the person to succeed the Math 
rather than the plaintiff, even assuming 
he was able to prove that he was distantly 
connected as a gurubandhu, 

I should say on general principles that 
the designation of the heir would be quite 
sufficient to enable the first defendant to 
succeed in the absence of the formal cere- 
mony during the life-time of Ramgiri not 
being really material to his success in the 
suit. 


I think, therefore, that the Judge was 
right in holding that the designated heir 
could succeed to the Math and the appeal 
should be dismissed with costs. 

Shah» J. agree. I only desire to 
add that there is nothing to show that the 
person in the position of defendant No. 1, 
clearly designated ns heir by Ramgiri, 
would not be able to succeed simply 
because the initiation ceremony was not 
performed during the life-time of Ram- 
giri. Though the proposition has been 
advanced that the initiation ceremony is 
essential for the purpose of constituting 
discipleship which would entitle him to 
succeed to the property, no authority has 
been cited in support of that proposition, 
and I do not think that it could be said as 
a matter of law that where the designation 
has been so clear, as in the present case, 
the absence of formal initiation during 
the life-time of the last holder, Ramgiri, 
should present insuperable difficulty in 
the way of the designated disciple suc- 
ceeding as heir. 

Appeal dismissed. 
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Marten, J. 

Toyo Menka Kaisha Ltd, — Plaintiffs 

V. 

Chahildas Nathuhhai — Defendant. 

O. C. J. Suit No. 2553 of 1921, deci- 
ded on 30th November, 1921. 

Contract Act, S. 73 — Forward contract — 
Failure to take delivery — Right of vendor to 
Sill at ' the then price ’ and claim damages 
depends upon consent of vendees. 

The right to sell at “ the then price is based 
on the express or implird consent of the pur- 
chaser, and in the absence of such consent the 
measure of damages is the difference between the 
contract rate and the market rate at the due date 
for delivery under the original contract. 

[P. 204 , C. 2.} 

Campbell and Davar — for Plaintiffs. 

Mehta and Lalji — for Defendant. 

Marteii) J- •* — This is a vendors’ suit 
in respect of fifty-two bales of yarn, 
being the balance of one hundred bales 
sold to the defendants on the J3th Sep- 
tember, 1920, of which seventy-five were 
for ready and twenty-five for September 
delivery. T^e defendants pleaded that 
the plaintiffs were unable to give deli- 
very of this balance, and that conse- 
quently the contracts were cancelled.. 
This defence was abandoned at the trial,. 
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and the breach of contract admitted. 

The only remaining question, there- 
fore is the measure of damages, but this 
gives rise to questions of some nicety 
'Which have been well argued on both sides. 

Turning to the facts, in my judgment 
the property in the goods did not pass to 
the defendants. At the date of the sale 
the plaintiffs had two hundred bales in 
their godown, and though one hundred 
were delivered the next day to another 
party, I think there was no appropria- 
tion of the suit fifty-two bales to the suit 
contract, and no assent by the defendants 
to any such appropriation. The case of 
Pignataro v. Gilroy (l),on which the plain- 
tiffs relied, is, I think, clearly distinguish- 
able, for there a delivery order was sent 
and also a letter pointing out where the 
goods were. On the above finding, it 
follows that the plaintiffs cannot rely on 
the auction sale in March, 1921. 

Is then the date of breach in Septem- 
ber or October as the defendants contend, 
or the 28th or 18th January as the plain- 
tiffs contend ? Deliveries were taken and 
paid for by defendants as under : — 17th 
September. — 24 bales, : 4th October 
— 12 bales; 21st October— 12 bales: 
Total 48 bales leaving a balance of fifty- 
two. Letters calling upon the defendants 
to take delivery were sent by the plaintiffs 
on the 13th October, the 9th and 21st 
December, and the 12th and 25th January, 
The only written reply is that of the 18th 
January in which the defendants setup 
their false cancellation story. The plain- 
tiffs account for the delay by saying that 
the time was extended at the express 
request of the defendants* broker 
Dharamsey. 

But this they have not proved to my 
satisfaction. Such request is not pleaded. 
It is not mentioned in the correspon- 
dence. The plaintiffs’ solicitors were not 
even told of it. Dharamsey is not called; 
his authority is questionable : and the 
plaintiffs’ witnesses appeared so vague in 
their recollection that I cannot place any 
real reliance on this part of the plaintiffs* 
case. At most, according to them, no defi- 
nite period was fixed. Only ‘‘some time.’* 

How then am I to regard the two 
deliveries in October, and to which of the 
two contracts — if in fact there are two and 
Jiot one — are the deliveries to be appro- 

" (1) (1919) 1 KrBr'4^=^8TTrjrR. 726=24 

Com.Cas. 174«63 DJ. 265=120 L T. 480. 


printed ? I think that on the pleadings 
both parties regarded these October deli- 
veres as being made under the suit cont- 
ract or contracts, and not under some new 
contract for extension of time and so on. 

It is not proved, for instance, that any 
interest, godown rent, or i^suranbe pre- 
mium, as from the due date was f)aid as 
set forth in the letter of 13th October. 
Nor were any damages p^id for the 
difference in price at the two dates. I am 
unable, therefore, to infer, as Black- 
burn and Lush, JJ. were able to do in 
Ogle V. Earl Vane (2), that the .under- 
standing between the parties was that if 
the purchasers were ultimately unable to 
take delivery the vendors would be entitl- 
ed to go into the market and sell *‘at the 
then price” (see p. 284). That was the 
converse case of a vendor unable to give 
delivery at due date and purchaser wait- 
ing, but I will assume in favour of the 
plaintiffs that there is no distinction in 
principle between the two. 

In the present case the plaintiffs* diffi- 
culty is, I think, with reference to *‘the 
then price.” That there was some for- 
bearance by the plaintiffs, I can under, 
stand, what Mr. Justice Blackburn 
describes as waiting but not binding one- 
self to wait (see p. 2^2). On the other 
hand it is clear from Mntthaya Maniaga-m 
ran v. Lekkit Reddiar (3) that this right toj 
sell at “the then price” is based on the! 
express or implied consent of the pur-j 
chaser (see p. 415), and that, in the! 
absence of such consent, the measure ofj 
damages is the difference between the! 
contract rate and the market rate at the! 
due date for delivery under the original! 
contract. In the present case I do not 
think that such express or implied con- 
sent is proved. 

The defendants have relied on the 
unreported case of Phoenix Mills^ Ltd, v. 
Madhavdas Rupchand (4). That was a 
much stronger case than the present, 
for there the goods were to be 
manufactured by the Mills and nothing 
at all was done at the expira- 
tion of the due date. The Court tnere 
held that the plaintiffs could only suc- 
ceed if the terms of the contract had 
clearly been altered by mutual consent, 
■“(2) ’(1867)“2 Q. B. 275=7 B. & S. 855=15 W. 

R. 564=36 L. J. K. B. 175. 

(3) (1912)37 Mad. 412=22 M. L. J. 413= 

14 I. C. 255=1912 M. W. N. 436. 

(4) (1916) 24 Bom. L. R. 142. 
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and as that was not shown, the original 
contract came to an end when nothing 
was done under it within the contract 
period. The judgment of Macleod, J. is 
particularly valuable in pointing out the 
necessity for .certainty as to the terms 
of any new contract, and as to the diffi- 
culty of inferring from mere delivery 
after due date what the altered rights of 
the parties are to be with reference to the 
undelivered goods, That difficulty I have 
felt to the full here. 

Ip the result, therefore, I hold that the 
date of breach was eight days from the 
13th September as regards the ready 
goods and the 30th September as regards 
the other goods, and that the whole of the 
forty-eight bales of which delivery was 
taken must be taken to be appropriated to 
the ready contract, as indeed is done in 
the particulars, Exhibit D to the plaint. 

I understand that the parties are agreed 
upon the September market rates. There 
will, therefore be a decree for the plain- 
tiffs for damages to be calculated on the 
above basis. There will be interest on 
judgment at six per cent, and the defend, 
ants will pay the costs of the suit. The 
latter have put forward a deliberately 
false story as to the inability of the plain- 
tiffs to give delivery of the suit bales, and 
their Mehta has only done his masters a 
disservice by going into the witness-box 
and repeating this false story. 

I shoi>ld perhaps mention that neither 
party relid*d on the words “ as per usual 
Mill terms” in the two contracts of 13th 
September, nor was any evidence led to 
explain what those words actually mean 
in the present case. The case, therefore, 
proceeded as if those words were not in 
the contract, though it is possible that 
they may afford some clue as to why the 
plaintiffs demanded interest, etc., in the 
correspondence (see for instance the 
contract in the Phoenix Mills case. 

Suit decreed. 
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Macleod, C. J. and Coyajee, J. 

Balavant Ranganath — Plaintiff-Appel- 
lant 

» V. 

Bah Malu — Defendant- Respondent, 


S. A. No. 392 of 1921, decided ojn llth 
January, 1922, from the decision of Dt. J., 
Ahmednagar in A, No. 95 of 1920. 

Civil Procedure. Code (Act V of 1908),O. XXI. 
Rr. 93 and 91 — Execution salC'^ Judgment 
having no saleable interest in property sold— 
Suit by auction-purchaser for refund of ^ur- 
chase-money does not lie. 

If it is found that the judgment-debtor had no 
saleable interest when the property was sold, the^ 
purchase* money cannot be recovered until and 
unless the sale is set aside under Rule 91 of O. 21, 
C.P C. An auction-purchaser can undoubtedly 
maintain a suit against the judgment-debtor on 
any ground which is open to him in law such as 
fraud or misrepresentation but such a suit would 
depend upon different evidence and would be of 
a different character to a suit for refund of pur- 
chase-money on the mere ground that the judg- 
ment-debtor had no saleable interest in the pro- 
perty sold. 39 All. 114 and 39 Mad. 803 followed. 
35 Bom, 29 distinguished, 

[P. 206. C.l ; P. 207. Cs. 1. 2.] 

/. G. Rele — for Appellant. 

A, G. Desai — for Respondent No. 4, 

Macleod) C* — The plaintiff brought 
this suit to recover possession of the suit 
land from the first three defendants, or, 
in the alternative^ to recover Rs, 417-9-0 
from the fourth defendant. The fourth 
defendant had obtained a mortgage decree 
on the 15th Angust, 1913 in Suit No. 696 
of 1910 against ’defendants Nos. 5 and 6, 
Sakharam and Tukaram. In the execu- 
tion of that decree, the suit land was sold 
by auction on the 3rd March, 1917, The 
plaintiff purchased it for Rs. 401 and his 
sale was confirmed on the 23rd May, 1917. 
He says that he got possession of the 
land unobstructed, but the defendants 
allege that only symbolical possession 
was obtained and the plaintiff was never 
in actual possession or Vahivat of the 
land. On the 28th August, 1917, defend- 
ants Nos. 1 and 2 asserted their right to 
be in possession of the land, whereupon 
the plaintiff filed Suit No. 28 of 1917 in 
the Mamlatdar’s Court which he lost. So 
he had to bring this suit. 

In the trial Court it was found that 
defendants Nos. 1 to 3 had been in 
possession as owners for more than 
twelve years and therefore the plaintiff 
could not succeed as against them. The 
learned Judge passed a decree for 
Rs. 407-6 0 and costs against the fourth 
defendant relying on the decision ia 



1922 


Bombay balavant ranganath v. bala malu (Macleod, C. J.) 


Rustomji Ardeshiy v. Vinayak Gangadhar 

In appeal this decision was reversed by 
the District Judge who considered that 
the rule laid down in Rustomji Ardeshir 
V. Vinayak Gangadhar (1) had no applica- 
tion to a sale in pursuance of a mortgage- 
decree under Order XXXIV, that there 
was no allegation of fraud, and that there- 
fore there was no basis for the claim to 


recover the purchase-money. 

Now under Order XXI, Rule 91, an 
auction-purchaser at a Court-sale in exe- 
cution of a decree may apply to the 
Court to set aside the sale, on the ground 
that the judgment-debtor had no saleable 
interest in the property sold, and the 
period of limitation for such application 
is thirty days. If the order is made to 
set aside the sale, then the purchaser 
under Rule 93 is entitled to an order for 
re-payment of his purchase- money, with 
or without interest as the Court may 
direct, against any person to whom it has 
been paid. The corresponding section in 
the Code of TS82 to Order XXI, Rule 93, 
was Section 315 which directed : — 

“ When a sale of immoveable property 
is set aside under Section 310 {a) 312 or 
313, or when it is found that the judg- 
ment-debtor had no saleable interest in 
the property which purported to be sold 
and the purchaser is for that reason 
deprived of it, the purchaser shall be 
entitled to receive back his purchase- 
money (with or without interest as the 
Court may direct) from any person to 
whom the purchase-money has been paid.” 

It will, therefore, be noticed that a 
considerable change has been made in the 
law by the Code of 1908, for the statutory 
right to file a suit for recovery of the pur- 
chase- money has been taken away. If it 
is found that the judgment-debtor had no 
saleable interest when the property was 
sold, the purchase- money cannot be re- 
covered until or unless the sale is set 
aside. That is the construction placed on 
Order XXI, Rules 91 and 93 by the deci- 
sion of the Allahabad High Court in 
Nannu Lai v, Bhagwan Das (2). The 
learned Judges remarked at page 119 : — 
“ It is only necessary to point out that 
there is a marked difference in the terms 


(1) (1910) 35 Bom. 29 = 7 I. C. 935 « 12 Bom. 

L.R. 723. 

(2) (1916) 39 All. 114 = 371. C. 9=14 A, L, J, 

1216. 


of the present Code of Civil Procedure 
and the Civil Procedure Code of 
1832. Section 315 of the latter Act 
provided that the purchaser might get 
back the purchase-money when a sale 
had been set aside under Sections 310 (a), 
312 or 313, or when it was found that the 
judgment-debtor had no saleable interest 
in the property which purported to be 
sold, and the purchaser was for that 
reason deprived of it. 

We have already pointed out that, 
under the provisions of the present Cqde, 
it is only when the sale has been set aside 
that the purchase-money can be return- 
ed : * As regards sales under a decree of 
a Court, there is no warranty of title 
either by the decree-holder or by the 
Court.* In the lease of Dorah Ally Khan 
V. Abdool Azeez (3) their Lordships 
remarked : — * Now it is, of course, per- 
fectly clear that when the property has 
been sold under a regular execution, and 
the purchaser is afterwards evicted under 
a title paramount to that of the judgment- 
debtor, he has no remedy against either 
the sheriff or the judgment-creditor.** 

The same point was dealt with in 
Parvathi Ammal v. Govindasami Pillai 
(4). In that case the Court-sale was set 
aside on account of irregularities in its 
conduct perpetrated by th 3 decree-holder. 
The purchaser thereupon filed a suit for 
a return of the poundage fees not returned 
to him and interest on the purchase- 
money paid by him. It was held that a 
suit was maintainable for the recovery of 
the same. The argument for the appel- 
lant was that the plaintiff should have 
sought redress in execution and that a 
separate suit did not lie. Their Lord- 
ships said : — 

The present Code contains no pro- 
vision regarding the right of the pur- 
chaser to obtain a refund of his purchase- 
money without applying to set aside the 
sale when it is subsequently found that 
the judgment-debtor had no saleable 
interest in the property. It may be, as 
suggested by Mr. Ramachandra Ayyar 
for the respondent that unless the 
purchaser seeks the aid of the Court 
to set aside the sale, he has 

(3) (1878) 3 Cal. 805=5 I. A. 116=3 Suth. 519 

= 3 Sar. 818 (PC.) 

(4) (1915) 39 Mad. 803 = 2 M. L. W 861 = 1915 

M, W. N. 797= 30 1. C. 827=29 M, U J. 

467, 
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no remedy against the decree-holder. It 
>.was laid down by the Judicial Committee 
hx Davah Ally Khan v. Ahdool Azeez (3) 
thai there was no warranty of title in 
Court-sales. See also Sundara Gopalan v. 
Venkatavarada Ayyangar (5). The right of 
' action to obtain a refund consequent on 
the want of saleable interest in the judg- 
ment-debtor is not a right inhering in a 
purchaser, butis the creature of a statute, 
and the right thus conferred can only be 
exercised within the limitations prescribed. 
Consequently without getting the sale set 
rside through Court, the purchaser has no 
right of action.*’ 

The case relied upon by the appellant, 
Rusfomji Ardeshiy v. Vinayak Gangadhar 
(1). wasa case under the Code of 1882 
being Second Appeal No. 472 of 1909. 
His Lordship the Chief Justice said:— 

**We think, however, that the right of 
the plaintiff to maintain a suit is made 
clear by the provisions of the Civil Proce- 
dure Code in the manner indicated in 
Sundara Gopalan v. V tnkaiavav a da Ayyan~ 
gar (5),*’ Under the Civil Procedure 
Code an implied warranty of some sale- 
able interest, when the right, title and in- 
terest of a judgment-debtor are put up for 
sale is irrjplied, and the purchaser’s right 
based thereon to a return under certain 
conditions of the purchase-money which 
has beenlr^ceived by the judgment-credi- 
tor is recognized.” 

I doubt very much whether there was 
any necessity to base the right given by 
. the Legislature under the old Code of 1882 
to a purchaser to file a suit to recover his 
purchase- money on a warranty. But for 
the purpose of this case we are bound by 
the provisions of the Code of 1938, and it 
seems to me we should follow the cases of 
Nannu Lai v. Bhagwan Das (2) and 
Parvathi Animal v. Govindsami Pillai (4) 
which decide that an auction-purchaser, 
at a Court-sale, should he get nothing 
from his purchase, must get the sale set 
aside under Rule 91 before he gan obtain 
the right to ask for a refund of the pur- 
chase-money. He can undoubtedly 
maintain a suit against the judgment- 
debtor on any ground which is opejj to 


(5) (1893) 17 Mad, 228= 3 MX. J. 293, 
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him in law, such as fraud or misrepresen- 
tation but such a claim would depend on 
different evidence, and would be entirely 
of a different character to the present suit. 
No fraud or misrepresentation was alleged 
in the plaint, and the only ground on 
which the plaintiff sought relief was that 
after he purchased the property he dis- 
covered that other persons were entitled 
to it. 

Therefore the decision of the District 
Judge is right and the appeal must be 
dismissed with costs. 

Coyajee? J- • — I agree. 

Appeal dismissed. 
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MaCLBOD, C. J. AND KaNGA, J. 
Bachubhai Defendant-Petitioner 

V. 

Ibrahim Isak Motiwala and others — 
Plaintiffs-Opponents. 

Civil Ex. Application No. 1 of 1922, 
decided on 22nd March, 1922, from 
an order of Dt. J., Thana, in App. No. 10 
of 1921. 

(a) Civil P, C., O. 9, R. 13 — Ex-parte decree-- 
Application to set aside — No fresh Vakalatnama 
is necessary — Legal Practitioner, 

Where an ex parte decree is passed against the 
defendant in the absence of his pleader, the latter 
need not file a fresh Vakalatnama in order to 
apply to set aside the ex parte decree. It seems to 
be taking an extremely narrow view of the rules 
with regard to Vakalatnamas to say that the effect 
of the old Vakalatnama had expired as soon astha 
ex parte decree had been passed and that it would 
be necessary before a pleader could be heard that 
he should obtain a fresh one. [P. 209, C. 1.] 

(b) Bombay Pleader's Act (XI H of 7920), 
S. 10 (3) — Section is not exhaustive and no 
fresh Vakalatnama is necessary for applying 
to set aside ex-parte decree. 

Section 10 (3) is not exhaustive, and it should 
not compel the Court to decide that if a party or 
his pleader is late in attending a Court, and his 
case comes on for hearing in his absence, the 
pleader, if he appears after the case has been 
decided cannot be heard until he has gone back 
to his client and obtained a fresh Vakalatnama 
authorizing him to make an application to set 
aside the exparte decree. [P. 209, C. 1.] 
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(c) Civil P, C.. S. llSSoops. 

Whenever the High Court is of opinion that 
the Court below has refused to hear a party on 
the merits without just grounds, it is entitled to 
interfere. 

£}, R , Patwardhan — for Petitioner. 

B. /. Desai and P. B. Shingne — for 
Opponents. 

Judgment : — This is an application in 
revision which involves a very impor- 
tant question of practice. The facts are 
that the plaintiff brought a suit in the 
Court of the First Class Subordinate 
Judge of Thana to eject the defendant. 
The defendant had instructed a pleader 
Mr. Patil. When the suit came on for 
hearing on the 7th July, 1921, Mr. Patil 
was absent, but he had asked another 
pleader Mr. Karkhanis to attend to the 
case for him, Mr. Kharkanis asked for 
an adjournment as he had no instructions, 
but this was refused and the hearing 
proceeded ex parte. 

Although Mr. Karkhanis did not take 
any part in cross-examining the plaintiff’s 
witnesses, when the Judge having heard 
the evidence was prepared to pass a decree 
against the defendant, it does appear 
that Mr. Karkhanis addressed the Court 
on the question how much time was to be 
granted to the defendant for giving up 
the premises. 

Thereafter an application was made to 
restore the suit to the Board. The appli- 
cation was made by Mr. Karkhanis who 
did not file a fresh Vakalatnama but 
signed the application as “for Mr. Patil.** 
The learned Judge treated the application 
as one to set aside the ex^parte decree ; 
and it does not appear that he considered 
that the suit had been heard and disposed 
of under Order 17, Rule 3. But he consi- 
dered that the application to set aside 
an exmparte decree was a distinctly sepa- 
rate proceeding, so that even Mr. Patil 
could not have made the application with- 
out a fresh Vakalatnama. Accordingly 
Mr. Karkhanis could not make the appli- 
cation for Mr. Patil. The result was 
that the application was dismissed without 
being heard on the merits. 

An appeal against the order wad filed 


before the District Judge. A question^ 
arose whether an appeal lay to that 
Court or to the High Court on the ground 
that the original case in which the appli- 
cation was made to the First Class 
Subordinate Judge ^vas a special jurisdic- 
tion case. We do not think it necessary 
to consider that question at present, as 
we are now dealing in revision with the 
order of the District Judge dismissing the 
appeal. The learned District Judge said : 

“ Now an application to set aside a 
decree is not like an application to execute 
the decree, but is an entirely new proceed- 
ing, outside that of the suit. This is the 
natural view of the case, and is supported 
by the authorities cited by the learned 
Subordinate Judge, especially pdge 158 of 
the High Court Manual of Civil Circulars, 
where it is expressly stated that an 
application to set aside an ex-pavte decree 
is to be included in the proceedings which 
do not form part of the suit.’* 

No doubt Chapter IV of the Manual of 
Civil Circulars is headed “ Miscellaneous 
Proceedings requiring judicial inquiry** 
and included under para. 1 are proceedings 
on applications under Order 9, Rule 13 to 
set aside an ex-parte decree. It may 
very well be that for administrative pur- 
poses proceedings on such an application 
may be filed under the heading Miscel- 
laneous Proceedings ” but they are none- 
theless proceedings connected with the 
suit, and whether the suit is restored or 
not, certainly such proceedings would 
have to be considered with the proceed- 
ings in the suit if the matter came before 
a higher Court, We do not think, there- 
fore, that the passage in the Manual of 
Civil Circulars really decides the ques- 
tion before us. 

Then Section 10 of the Pleaders Act, 
XIII of 1920 has been referred to, and it 
is inferred from sub-Section (3), which 
states that “ where a pleader has filed a 
Vakalatnama at the original hearing of a 
proceeding it shall not be necessary for 
him to obtain a fresh Vakalatnama for 
the purpose of an application for review 
of judgment, or of an application under 
Section 144 or Section 153 of the Code of 
Civil Procedure of 1908, cr under Order 
45 in the First Schedule to the said Code,. 
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qx, for the purpose of aa appeal under the 
Letters Patent,** that a fresh Vakalat- 
oaina is necessary for the purpose of an 
application to set aside an ex-payte decree. 
IHere again we donot think that Section 
lO (3) is exhaustive, and that it should 
loot compel the Court to decide that if a 
party or his pleader is late in attending a 
Court, and his case comes on for hearing 
in his absence, the pleader, if he appears 
after the has been decided, cannot 
be heard until he has gone back to his 
ciienf and obtained a fresh Vakalatuama 
authorizing him to make an application 
to set* aside the tx-payte decree. After all 
these rules with regard to Vakalatnamas 
are only prescribed # in order that if a 
party does not appear in person the Coart 
may know that the person appearing on 
his behalf is competent to appear. 

It seems to us to be taking an extreme- 
ly narrow view of the rules with regard 
to Vakalatnamas to say that the effect of 
the old Vakalatnama had expired as soon 
as the tx^payte decree had been passed, 
and that it would be necessary before a 
pleader could be heard that he should 
obtain a fresh one. It seems to us, there- 
fore, that in this case the defendant was 
entitled to have his application for the 
restoration of the suit to the Board 
which had been dismissed on a technical 
point heard on its merits. 

Lastly it has been argued that the case 
does not come within Section 115, Civil 
Procedure Code. It seems to us that 
whenever we are of opinion that the 
jCourt below has refused to hear a party 
bn the merits without just grounds, we 
[are entitled to interfere. We therefore, 
direct that the application for the restora^ 
tion of the suit to the Board should be 
heard on its merits by the Subordinate 
Judge. 

We think that plaintiffs should have 
au opportunity of arguing before the 
Subordinate Judge that the opinion he 
has expressed in his previous judgment 
that the suit had been decided ex^parie 
was wrong. Costs of the application will 
abide the result of the application before 
the Subordinate Judge. 

Revision allowed. 
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Macleod, C. J. and Kanga, J, 
Purshoitam^ Vitnaldas Shet — Plaintiff- 
Appellant 
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V. 

Raoji Hari Athavle — Defendant-Res- 

pondent. 

S. A. No, 600 of 1921, decided on 23rd 
March, 1922, from the decision of Dist. 
J., Thana in Appeal No. 46 of 1921, 

Limitation Act, Art, 2'^— Suit for malicious 
prosecution — Time runs from date of discharge 
and is not suspended by proceedings to set it 
aside. 

The suit for malicious prosecution must be 
brought Within one year of the date of discharge 
of the plaintiff. The cause of action will not be 
suspended merely on the ground that proceedings 
may be taken either by Government or by the 
complainant in order to get the order of dis- 
charge set aside. [P. 209, C. 2,1 

P. B, Shingne — for Appellant. 

G, V. Thakof for S, Moses — for Respon- 
dent. 

Macleod) C* J* • — The only question in 
this appeal is when did time begin to run 
against the plaintiff who had filed this 
suit for damages for malicious prosecu- 
tion. The period of limitation is one year 
from the time when the plaintiff is 
acquitted, or the prosecution is otherwise 
terminated. In this case the plaintiflf was 
discharged more than a year prior to the 
suit, and clearly his cause of ction would, 
arise immediately on his being discharged 
and would not be suspended because 
further proceedings might be taken either 
by Government or by the complainant in 
order to get the order of discharge set 
aside. No doubt if a revisional applica- 
tion is successful and the criminal proJ 
ceedings are directed to be continued, 
then there is no longer any cause of 
action, because the plaintiff is no longer a 
discharged person, and he has to wait 
until the prosecution terminates in his 
favour before his cause of action arises 
again. 

it was held in Venn v. Cooyya Nay ay an 
(1) that the discharge of an accused person 
is the termination of the prosecution. That 
seems obvious, because if no further 
proceedings are taken, the accused person 
is free of the charge made against him, 
and if the charge was maliciously made 
he would have a right of bringing an 
action against the person who instituted it. 

Then in Navayya v. Seshayya (2) it was 
held that a sujt fgr damages for malicious 
prosecution brought more than one year 


(1) (1881) 6 Som. 376, 

(2) (1899) 23 Mad. 24. 
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from th 9 date of the plaintiff’s acquittal, 
but withiua ye^ir from the dismiss li of i 
revision petition which had been filed 
against the acquittal, was barred under 
Article 23. The only difference between 
that case and this is that the plaintiff in 
that case was acquitted inst^'ad of being 
discharged. 

The result must be that the lower 
Courts were right in holding that the 
plaintiffs suit was barred. The appeal 
will be dismissed with costs. 

Appeal dismissed, 
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Macleod, C. J., and Coyajee, J. 

fChushatsingji Himatsingji -Defendant- 
Applicant V. 

Umansingji Daulatsingji Thakofe — 

FlamtiflT- Responden t. 

Civil Extraordinary Application No. 
295 of 1921, decided on 6th March, 1922, 
from an Order of 1st Class Sub-J., Surat, 
in Suit No. 245 of 1917. 

Civil P. C. (1908), S. 151 — Dismissal of suit 
for want of letters of administration but 
giving plaintiff liberty to apply for restitu- 
tion on getting letters-^Order must be taken to 
be one suspending suit until letters were go^— 
Praetice-^Successor cannot go behind orders 
of predecessor. 

Where, though the issues were all found for 
‘^aintiff, the suit was dismissed for want of letters 
of administration, but the Court g^ive the plaintiff 
liberty to apply to have the dismissal set aside on 
obtaining the letters, and the plaintiff on subse* 
quently obtaining the same, applied to have the 
order of dismissal set aside. 

Held : the order dismissing the suit was really 
a means of suspending the suit and at the 
same time discharging it from the list of suits on 
the file. The merits of the case having been en- 
tirely in the plaintiff’s favour, he should not be 
prejudiced by an error in procedure on the part 
of the trial Court. 

Held : also that the Court to which the applica- 
tion was made was not entitled to question the 
power of the Court to order allowing restitution 
against which no appeal was filed. [P. 2ll,C. 1.] 

M, B, Dave — tor Applicant. 

H, V, Divaiia — for Opponent. 

Macleod) C J.:— The plaintiflF filed 
a suit for recovering rent due for the year 
Samvat IS 73 on the strength of a regis- 
tered lease passed by the defendant to 
several co-sharers in the village, one of 
whom was plaintiff, and the issues were 
found in favour of tha plaintiff, but the 
Judge found thathe could not get a decree 
unless he obtained Letters of Adminis- 
tration to the estate of one Daulatsingji 
deceased, whose adopted son he claimed 


ti be. The proper brder then to havi^ 
been mtde was to ^^ace the suit on the 
stayed list to give the plaintiff ail opportu- 
nity of getting Letters. 

However the Subordinate Judge, no 
doubt, with the laudable desire of 
decreasing the number of suijts on his file, 
dismissed the suit with costs, but gave 
liberty to the plaintiff to apply to have 
the dismissal set aside \yithin a month 
from the date of the order, if any, passed 
in his favour by the District Court, 
Surat, for Letters of Administration to 
the estate of the deceased Daulatsingji. 

The suit was dismissed on the 30th 
October, 1918. It seems to us- there was 
considerable delay ift Letters of Adminis- 
tration being issued to the plaintiff, for it 
was not until the 30th July, 1921 that on 
the plaintiffs application the suit was 
restored to the Board. The learned Judge 
seems to have considered that there was 
some doubt with regard to the order of 
the 30th October, 1918, as he had recourse 
to Section 151 of the Civil Procedure 
Code, before he restored the suit to the 
file. 

The suit then came on for hearing, and 
as the plaintiff’s claim was proved, a 
decree was passed for Rs. 105-13-0 and 
costs and further interest. 

It has now been urged before us in 
revision that the order of the 13th Octo- 
ber 1918, giving the plaintiff liberty to 
apply to have the dismissal set aside, was 
without jurisdiction, and therefore a 
nullity. But although, as we have 
already stated, the order was drawn in 
terms which afforded grounds for opposi- 
tion to be raised to it thereafter, this is 
not a case in which the Judge has at- 
tempted to fetter the powers of a Court 
which might have to try another suit in 
the same matter between the parties. 
That occurred in Suhh Lai v. Bhikhi (1) 
where the Judge dismissed the original 
suit, with this reservation that his order 
would not prevent the plaintiff from 
instituting a suit for possession of the 
one-third interest which was included, in 
bis claim in the original suit. It was 
decided by the Full Bench that this 
order was a nullity so that there was no 
necessity to appeal against it, and so 
as in the former suit the plaintiff could 
have asked for a decree for the one-third 
share then claimed, and the whole of 

(1) (1888) U All. 187=1889 A. W.N. 13 tP.B ). 
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the claim in that suit was dismissed, the 
decree in that suit was a decision within 
Section 13 of the Civil Procedure Code. 

will be seen, therefore, that all that was 
decided by the Full Bench was that a 
Court in one suit cannot by giving leave 
to the plaintiff to file another suit bar the 
Court* which tries that suit from deciding 
the question whether or not the subject- 
matter of tlje second suit was res judicata. 

But here the question is whether the 
Court, where the application was made 
for restitution of the suit to the hie, was 
entitled to question the power of the 
Court to make the order allowing restitu- 
tion against which no appeal was filed, 
in our opinion the order of the 30th 
October, 1918 was really a means of sus- 
pending the suit and at the same time 
discharging it from the list of suits on 
the hie of the Subordinate J udge. We 
should not penalise the plaintiff for an 
error of that description. If the defend- 
ant objected to have the chance of the 
suit being restored, held over his head, he 
should have appealed against that order. 

The merits are entirely in the plaintiff’s 
favour, and in no event do we think that 
he ought to be prejudiced by what at the 
most can be considered an error in proce- 
dure on the part of the Subordinate J udge. 
The rule, therefore, will bo discharged 
with costs. Rule discharged. 
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*Eratt AND Fawcett, JJ. 

Bai Reva — Defendant-Appellant 

V. 

Valimahomed Miyamahomed — Plff.-Respt. 

L. P. A. No. 37 of 1921, from S. A. No. 
102 of 1920, decided on 23rd February, 
1922, from the decision of Macleod, C. J. 

(a) Transfer of Property Act {78S2),S.lQl 
Mortgagee purchasing property — No outstand^ 
ing incumbrance — Merger takes place — Onus is 
on purchaser to prove intention to keep mort- 
gage alive. 

Section 101 enacts that on the acquisition of 
superior right, inferior right is extinguished, 
unless the owner declares by express words 
or necessary implication that it shall continue to 
subsist or such continuance would be for his 
benefit. The words “continuance would be for 
his benefit” are merely a guide to the intention o f 
the owner; the question of benefit, however, must 
be decided in view of the circumstances existing 
at the time of the transaction. When there is no 
mesne incumbrance outstanding at the time when 
the mortgagee purchases the equity of redemption, 
the conclusion seems to be inevitable that the 
mortgage has be^n extinguished. In any case the 
terms of the section throw the onus on the owner 
to»prove circumstances from which it can be in- 
ferred that it was to his interest to keep the 
charge alive, so that at the time of the transac-* 
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tion that wsis his intention. (P. C. 1.] 

(b) Adverse possession — Tacking — Possem- 
sion cannot be tacked unless identical in nature. 

Possession cahdpt bs tacked unless it is identic^il 
in nature. Adverse possession ' as mortgagee 
cannot be tacked with subsequent adverse posses- 
sion as vendee. [P, 212, C. 2.] 

. {cj Limitation Act, Art. 134 — Invalid mortg- 
age by trustee — Later sale to him — Time runs 
only from date of sale. 

Limitation under Art. 134 runs only from the 
date of the transfer by the Trustee 6r mortgagee 
and not from the preUnainary conveyance, 
bequest, or mortgage. [P, 212, 2.} 

PatwavdTian with D, G, Ddlve — for 
Appellant. 

G. N. Tkakur — for Respondent. 

Pratt* J-* — 'This is a Letters Patent Ap- 
peal from the judgment of the Chief 
Justice in S(3cond Appaal No. 102 of 1920. 
The suit was Original Suit No. 43 of 1915, 
and was filed by the plaintiffs who are trus- 
tees of a wakf^ and they sue to recover 
possession of three lots, which had been 
alienated by former trustees, in breach of 
trust aud la excess of their authority as 
trustees, to the defendant or defendant's 
predecessor-in-title. Lots Nos. I and 2 
were sold by these former trustees on the 
9th May, 1903. Lot No. 3 had been mort- 
gaged by them on the 9th September, 1901 
The District Judge in First Appeal 
dismissed the suit as regards lots Nos. 1 
aud 2 as time-barred under Article 134 of 
the Indian Limitation Act. But as to lot 
No. 3 the learned District Judge held that 
time was saved by time occupied in Suit 
No. 3 of 1910 which had been filed by the 
plaintiffs to secure a declaration that the 
property in suit was wakf property. Ho 
accordingly set aside the mortgage and 
decreed possession to the plaintiffs subject 
to their paying compensation of Rs. 99 to 
the defendant. 

In Second Appeal No. 102 of 1920, the 
learned Chief Justice held that as regards 
lots Nos. 1 and 2 time was also saved be- 
cause the period occupied in prosecuting 
Suit No. 3 of 1910 would be taken iato 
account. He, therefore, held that the 
plaintiffs were entitled to a declaration 
ifiat the sale of these two lots on the 9th 
May, 1903 was invalid. But as regards 
the prayer for possession, the defendants 
pleavied mortgages, one of the 5th of 
September, 1891, and the other in 1898, 
uaLr which they were in possession at 
the time of the sale. As to these, the 
learned Chief Justice held that those mortg- 
ages were extinguished by merger, and 
accordingly decreed the plaintiffs’ suit. As 
to lot No. 3, the learned Chief justice 
erroneously referred to the decree passed 
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by the .District Judge as a docree for 
redemption on payment of the sum of 
Rs. 99j and he accordingly varied the 
decree and decreed the plaintiff's* claim 
for possession without payment of this 
sum which is really compensation but by 
mistake referred to as redemption money. 

In this Letters Patent Appeal filed by 
the defendant, it is admitted that the 
defendant’s title as regards lots Nos. 1 
and 2 under the sale of the 9th May, 
1903 cannot be sustained ; but Mr. Pat- 
wardhan urges that the mortgages of 
1891 and 1898 were not extinguished by 
merger. The law on the subject is 
enacted in Section 101 of the Transfer of 
Property Act under wl^ich on the acqui- 
sition of superior right the inferior right 
is extinguished unless the owner de- 
clares by express words or necessary 
implication that it shall continue to sub- 
sist or such continuance would be for his 
benefit. 

Now, there has been here no such 
declaration as is contemplated by this 
section; but Mr. Patwardhan laid stress 
on the last words of the section and 
argues that the continuance of .the 
mortgage would be for the benefit of his 
client, and, therefore, it must be held that 
there was no merger. 

The last clause of Section 101 of the 
Tranter of Property Act, i,e.^ the words 
“ continuance would be for his benefit ” 
are merely a guide to the intention of the 
owner, and it seems to me clear that the 
question of benefit must be decided in 
view of the circumstances existing at the 
time of the transaction. Otherwise the 
nature of the title might be in suspense 
for an indefinite time. Where there is 
no mesne incumbrance outstanding at the 
time of the sale, the conclusion Seems to 
be inevitable that the mortgage has been 
extinguished. 

I refer in this connection to the case of 
Lomha Gomaji v. Vishvanath Amfit Til- 
vankar (1) and the remarks of Jenkins, 
C. J. in the case of Fakir ay a v. Gadi- 
gay a (2). In any case, the terms of the 
section throw the onus on the owner to 
prove circumstances from which it can 
be inferred that it was to his interest 
to keep the charge alive, so that at the 
time of the transaction that was his in- 


11) (1893) 18 Bom. 86. 

[j) (1901) 26 Bom, 628. 


tention. No such evidence has been given 
on behalf of the defendants. I, therefore, 
think that the conclusion arrived at by 
the learned Chief J ustice that these mort- 
gages were extinguished on the plaintiffs’ 
sale is correct. 

It is also faintly urged th^tthe defend, 
ant was entitled to tack his adverse 
possession as purchaser since 1903 to his 
prior adverse possession, as mortgagee. 
But possession cannot be tacked unless 
it is identical in nature. Before 19^3 the 
defendants were holding adversely only 
to the extent of their mortgage interest. 

The appellant, therefore, has no case as 
regards lots Nos. 1 and 2. 

As regards lot No. 3, it is true that the 
learned Chief Justice has treated Rs. 99 
as redemption money, whereas the 
District Judge decreed payment of this 
sum not by way of enforcement of the 
mortgage but as compensation award- 
able to the defendant in return for 
setting aside the mortgage. However,^ 
no objection has been taken to this sum 
in appeal, and as it is not shown that 
the trust estate received any benefit 
from the mortgage money, it is doubt- 
ful whether this is a case in which 
compensation could have been awarded. 

I, therefore, confirm the decree of the 
learned Chief Justice and dismiss this 
appeal with costs. 

Fawcett, J- — On the question of pos- 
session in regard to lots Nos. 1 and 2, I 
do not see how the fact of the defendant’s 
having possession from 1891 under his 
mortgage deed can affect the question of 
limitation that arises in the suit Admit- 
tedly Article 134 of Indian Limitation 
Act is the proper article to apply, and 
under that limitation runs only from thct 
date of the transfer by the trustee or 
mortgagee and not from the preliminary 
conveyance, bequest or mortgage. 

This is clear from the use of the word 
** transfer ’* in the third column, corres- 
ponding to the word “ transferred *** 
in the 1st column of the article, and is 
supported by a comparison of the word- 
ing of the preceding Article 133, where 
the word •* purchase” in column 3 
clearly also refers to the subsequent 
transaction mentioned in the 1st column. 
Article 142 or Article 144 does not apply 
to this particular case, and, therefore no 
question of adverse possession in my 
opinion, arises. 
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In regard to the question of merger^ I 
agree with my learned brother that the 
time, to be considered in determining 
Hithether the continuance of the incum- 
brance would be for the benefit of the 
owner of the incumbrance, must be the 
^time of the transaction under which he 
becom'es absolutely entitled to the pro- 
perty. On this point I agree with the 
view taken in the case of Jugal Kishore 
V. Ram Narain (3). 

Th« second point is whether in this 
case we should draw a presumption that 
the defendant when he obtained the sale- 
deed of 1903 intended the inctimbrance 
to subsist because it was for his benefit 
to do so. No doubt, in the case of 
Gokaldas Gopaldas v. Puyanmal Premsukk^ 
das (4) it is said : ** The ordinary rule is 

that a man having a right to act in either 
of two ways, shall be assumed to have 
acted according to his interest.” But 
that was a case where a mortgager’s 
right, title and interest in certain immove- 
ables was sold subject to a first and a 
second mortgage and the purchaser after- 
wards paid off the first mortgage. There 
was, therefore, another incumbrance sub- 
sisting, and it clearly was for the benefit 
of the purchaser of the mortgagor’s right, 
title and interest that there should not be 
merger. Their Lordships* remark, I 
think, is intended to apply to cases of that 
description. Thus after referring to the 
familijtr instance of a tenant for life 
paying o*ff a charge after the inheritance, 
they say : ** In each case it may be for 

the advantage of the owner of a partial 
interest to keep on foot a charge upon the 
corpus which he has paid/^ But that is a 
very different case to one where the pur- 
chaser is the original mortgagee and there 
is no outstanding incumbrance. 

On this point I may refer to the remarks 
of Chief Justice Bellows in an American 
case cited in Ghose’s Law of Mortgage 
in India, 4th edition, Vol. I, page 488. He 
says : 

** The doctrine of merger springs from 
the .fact that when the entire equitable 
and legal estates are united in the same 
person, there can be no occasion to keep 
them distinct, for ordinarily it could be 
-^of no use to the owner to keep up a 

(3) (1912) 34 All. 268«13 I. C. 619-9 A. L. J. 
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*(4) (1884) local. 1035=sllI.A. 126«4 Sar. 343 

(P. C.) 


charge upon an estate of which he was 
seized in fee-simple.’* 

I think, therefore, the ordinary pre-. 
sumption in such a case is that the ownerl 
does not intend to keep up the cbargel 
upon the estate to which he has aeqairedj 
a full title. This counteracts the rule laid! 
down in Gokaldas Gopalias v. Puranmal^ 
Premsukhdas (4), and I think the learned 
Chief Justice was right in holding that in 
this case there had been a merger. 

On the other points I agree with what 
my learned brother has said and concur 
in the proposed order. 

Decree confirmed. 
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Macleod, C. J. and Shah, J. 

Maruti Bahaji Totre — Appellant 

V. 

Mart and Narayan Kulkarani and another 
— Defendants- Respondents. 

S. A. No. 350 of 1921, decided on 10th 
April, 1922, from the decision of Dis. J., 
Poona in A. No. 88 of 1920. 

Dekkhan Agriculturists' Relief Act (1879 ) , 
Section 22 — Section does not apply when PrO'^ 
Perty descends to non-agriculturist heirs. 

The immoveable property of an agriculturist is 
under the provisions of Section 22 immune from 
attachment and sale in execution of a money 
decree against hifti. The immunity, however, 
ceases when the property, descends on his death 
to his legal representatives who are not them- 
selves agriculturists. [P. 214, Cs. 1, 2.J 

A. G. Desai — for Appellants. 

V, D, Lhnaye — for Respondents. 

Macleod, C- J. The appellants 
obtained a money- decree against one 
Narayan Ballal in Civil No. 415 of 
1911 in the Second Class Subordinate 
Judge’s Court at Khed for Rs. 635-10-0 
and proportionate costs. Narayan Ballal 
was described as an agriculturist, and 
consequently as long as he was alive bis 
immoveable property could not be attach- 
ed or sold in execution of that decree, Oa 
his death the plaintiffs sought to attach 
the property which came to his sons as 
the surviving members of the joint 
family. 

Under Section 53 of the Civil Proce- 
dure Code the sons of Narayan Ballal 
must be considered to be his legal re- 
presentatives, and under Section 50 the 
decree-holder sis entitled to execute his 
decree against the legal representatives 
of the deceased. But it has been urg^d 
that if the sons are not agriculturists, 
the property is no longer protected* by 
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Section 22 of the Dekkhan Agriculturists* 
Relief Act. 

In the trial Court the Judge found that 
the sons of Narayan Ballal were not 
agriculturists, but he held that the im- 
moveable property was not attachable in 
the hands of the heirs of Narayan even 
if it were proved in execution of a money- 
decree that they were not agriculturists. 

In appeal unfortunately the District 
Judge thought it was not necessary to 
record a finding on the question whether 
the sons were agriculturists, as in the 
first place, he could not do so without 
further inquiry which would necessitate 
a remand, and because in the second 
place, on the other issue he agreed with 
the Subordinate Judge. The point is not 
covered by any authority to which we 
have been referred, therefore the matter is 
oneof first impression. Section 22 says : — 
“ Immoveable property belonging to an 
^riculturist shall not be attached or sold 
in execution of any decree or order passed 
whether before or after this Act comes into 
force, unless it has been specifically 
mortgaged for the re-payment of the debt 
to which such decree or order relates, and 
the security still subsists. For the pur- 
pose of any such attachment or sale as 
aforesaid standing crops shall be deemed 
to be moveable property.*' 

The result .of that section is that when 
immoveable property is souglit to be 
attached in execution of a money- decree, 
and it is found that at the time of attach- 
ment such property belongs to an agri- 
culturist, then it shall be free from the 

(attachment. But it does not follow that 
such protection continues when the agri- 
culturist to whom the property belongs 

Idies and the property goes into the hands 
of his heir or legal representative who is 
not an agriculturist. 

It seems to me that the section clearly 
denotes that the only question to be deci- 
ded when immoveable property is sought 
to be attached for a money-decree, is 
whether at that time it belongs to an 
^riculturist or not, and we cannot read 
into the section any further words so as to 
make the section read that the property 
should still be protected from attachment 
if it once belonged to an agriculturist 
judgment-debtor, although it has passed 
by inheritance or otherwise into the hands 
of a person who is not an agriculturist. 
The object of the section was to protect 


in the hands of an agriculturist immove- 
able property belonging to him from 
which he derived the greater part of his 
income and the necessity for such protec- 
tion is at once removed when such property 
passes into the hands of a person who is 
not an agriculturist. 

It seems to me, therefore, that if the 
sons of Narayan Ballal cannot satisfy 
the Court that they are agriculturists, the 
property is liable to be attached. But as 
there has been no finding on this ques- 
tion by the District Judge, the case must 
go back to the District Court to record a 
finding on that issue, and if necessary to 
remand the case to the trial Court for 
further evidence. 

Shah? J.:— The learned District Judge 
in this case has acted upon the view that 
“in construing and applying Section 22 of 
the Dekkhan Agriculturists* Relief Act 
for the present purpose, one must regard 
the respondents merely as representatives 
of Narayan's estate, and must determine 
the liability of the property with reference 
to the liability to which it was subject in 
the hands of Narayan.’* 

That is a view with which I am in 
sympathy, and it may be that the framers- 
of the Act really wanted to go so far. 
But we have to construe the words used 
by the Legislature, and to determine the 
intention of the Legislature from the 
plain meaning of the words. It 'is clear 
that Section 22 really provides that im- 
moveable property belonging to an agri- 
culturist shall not be attached or sold in 
execution of any decree or order passed, 
whether before or after this Act comes 
into force. In the absence of any indica- 
tion to the contrary that would mean that 
at the date of the attachment or sale the 
property must bslong to an agriculturist. 
When the original defendant, who was 
undoubtedly an agriculturist, died the 
property ceased to belong to him ; and 
though for execution purposes it is treated 
as the estate of the deceased in the hands 
of his legal representative it must' be 
taken to belong at the date of the attach- 
ment to the legal representative. 

Unless the legal representative is shown 
to be an agriculturist, the provisions 
of Section 22 cannot be h|ld to afford 
an answer to the application for execu- 
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tion against him. It is rather strange that 
there should be no reported decision on 
this point, though the Act has been in 
force for many years. Case remanded. 
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Macleod, C. J. and Coyajee, J. 

Shankarbhat Balamhhat Kanitkar — 

Plaintiff.Appellant 

V. 

Sakharambhat . Harhhat Kanitkar and 
another — Defendants- Respondents. 

Appeal No. 197 of 1921, decided on 6th 
March, 1922, from the order of Sub-J. 
Poonsu 

Civil P. C., O. 33, R. 9 — Concealment of pro- 
perty insufficient to pay Court-fee, not a 
ground for dUpaupering plaintiff. 

The plaintiff held a policy the surrender value 
of which would not be enough to cover the 
amount of Court-fee, but did not disclose this 
fact, and was allowed to sue as pauper. The 
Court having notice of this dispaupered him. 

Held : the concealment, assuming his conduct 
to be improper, would not entitle the Court to 
dispauper him. [P. 215, C. 2.] 

5. y. Ahhyankar — for Appellant. 

K* V , Joshi—^ot Respondents. 

Judgment :~~The plaintiff applied to 
th-e First Class Subordinate Judge to file 
a suit in forma pauperis. Notice was issu- 
ed to the Government Pleader who did 
not appear, and to the opponents who asked 
for time. The Judge saw no reason to 
grant further time, and decided in favour 
of the applicant ex parte, the Judge being 
satisfied that he was a pauper and unable 
to pay tl^e requisite Court-fee stamp on 
the plaint. That order was made on the 
6th November, 1920. 

On the 8th April 1921, an application 
was made the exact nature of which is 
not quite clear from the record. But it 
was refused by the Judge on the ground 
that the plaintiff had been guilty of fraud 
from the beginning. The same day the 
Judge held the plaintiff to be dispaupered 
and the suit was dismissed. The Roznama 
is not very clear as printed at P. 1, be- 
cause it will be seen that the defendant 
applied that the plaintiff be dispaupered 
since he held a life Policy. Accordingly 
he yfas dispaupered and ordered to pay 
Court-fee by a fixed date. He did not pay 
on the date fixed and took further time. 
On the 8th April he said he could not 
pay the Court-fees because bis Policy 
was valued at only Rs. 245. The Judge 
held that his conduct had been improper 
and so he slfould be dispaupered, and 
as he was not going to pay Court-fees, 


his suit was dismissed. 

Now it is quite true that the plaintifp^ 
did not mention the fact when he applied 
for leave to file a suit in forma pauperis 
that he held a life Policy. That was an 
endowment Policy for Rs. 1,000, which 
would only be paid at the end of the 
endowment period, provided the premia 
were duly paid, and it is quite possible 
that the plaintiff never considered the 
Policy as a present asset, or that it had a 
surrender value, so that we hardly think 
that the Court would be justified in say- 
ing that he had been guilty of gross fraud 
on the Court by concealing the Policy. 

The only result would be, when the 
fact that the plaintiff had that Policy 
came to the notice of the Court, that it 
would consider whether by surrendering 
the Policy the plaintiff could raise suffi- 
cient money to pay the Court-fee. It is 
admitted that even if he surrendered his 
Policy he could not pay the Court-fee 
which would amount to over Rs. 500. 

The result is that on the merits the 
Judge took too severe a view of the 
plaintiff^s conduct. Order 33, R. 9 directs 
that the Court may order the plaintiff to 
be dispaupered if he is guilty of vexatious 
or improper conduct in the course of the 
suit or if it appears that his means are 
such that he ought not to continue to sue 
as a pauper. Even assuming that conceal-. 
ment of property might in a particular 
case amount to improper conduct, which 
by itself would entitle the Court to dis- 
pauper a plaintiff, the fact which came to 
light in this case only demanded a further 
scrutiny by the Court to ascertain whe- 
ther the plaintiff had means, so that he 
ought not to be allowed to continue the 
suit as a pauper. If that scrutiny hadj 
been made, it would have been discovered 
that the plaintiff was still unable to pay| 
the Court-fees, 

The respondent, however, objects that 
it is not competent to this Court to deal 
with the order of the First Class Subordi- 
nate Judge dismissing the suit. It would 
be open, we presume, to the plaintiff to 
file another suit to-morrow and apply to 
the Court for leave to prosecute that suit 
in forma pauperis and the previous pro- 
ceedings would not bar such an applica- 
tion, nor would the Court be entitled to 
take into consideration the plaintiffs 
conduct in those proceedings. 

It would seem, therefore, to disallow 
the appeal on the ground set forward by 
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the respondent, would not . in any way 
assist him, and even assuming that the 
point is a good one, we could deal with 
the matter either in revision or under 
Section 151 of the Civil Procedure Code. 

We think this is clearly a case in which 
the plaintiff should not be debarred from 
continuing the suit. We set aside the 
order dismissing the suit and direct that 
the plaintiff be allowed to continue the 
suit in forma pauperis. All costs will be 
costs in the case. 

Order set aside. 
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COYAJEE, J. 

Mari Doddatamma Markundi — Defen- 
dant-Appellant 

v. 

Santaya Ramkrishna Pai Kolle — Plain- 
tiff-Respondent 

S. A. No. 640 of 1921, decided on 7th 
March, 1922, from the decision of Dist. J., 
Kanara in Appeal No. 151 of 1920. 

Specific Relief Act, Ss. 9 and 56 — Decree 
under S. 9 against A, in possession — A can 
sue to establish title and for injunction 
restraining decree- holder from executing 
decree, 

A person in possession against whom a decree 
under Section 9 of the Specific Relief Act has 
been passed in favour of another person, can 
bring a suit to establish his title to the land and 
for an injunction restraining the other person 
from executing his decree. Section 56 of the Act 
is no bar thereto. [P. 216, C. 2.] 

y. N, Nadkarni — for Appellant. 

G. P, Murdeshwar — for Respondent 

Judgment : — The respondent being in 
possession of certain lands instituted the 
suit which has given rise to this appeal, 
to seek an injunction to restrain the 
appellant from dispossessing him by en- 
forcing the decree passed in Suit No. 293 
of 1917. He further asked to be restored 
to possession if during the pendency of 
this suit he is so dispossessed. The facts 
which have necessitated these proceedings 
are as follows : — 

In or about March, 1915 the respondent 
put the appellant in possession of the 
suit lands under a chalgeni agreement. In 
1917 the respondent obtained a decree in 
the Court of the Mamlatdar at Kumta in 
possessory Suit No. 3 of 1917 and took 
possession which he has retained ever 
since. The appellant then brought Suit 
No. 293 of 1917 in the Court of the 
Subordinate Judge of Kumta for restora- 
tion of possession, under Section 9 of the 


Specific Relief Act, 1877* Ha obtained 
a decree in his favour, but before he could 
execute it the respondent instituted the 
present suit to establish his title to the 
lands and to obtain an injunction as 
stated above. 

The lower Courts agree in. holding that 
the respondent has established his title to 
the said lands. The decree passed by the 
trial Court, which has been affirmed by 
the District Court, is in these terms: — 

** Plaintiff is entitled to continuevto be 
in possession of the suit land. Defen- 
dant is permanently restrained . from 
obstructing the plaintiff’s possession of 
the land on the strength of the decree in 
Civil Suit No. 293 of 1917. The decree 
is inoperative and incapable of execution 
to that extent by virtue of this order.” 

It has been urged in this second appeal 
that this decree offends against the provi- 
sions of Section 56, Clause (b) of the 
Specific Relief Act. Now the decree 
passed in Suit No. 293 of 1917 was 
clearly one contemplated by Section 9 of 
that A ct. The object of that section is to 
discout age people from taking the law 
into their own hands, however good their 
title may be. Krishnarav v. Vasudev (1). 
It provides ** a summary and speedy 
remedy through the medium of the Civil 
Court for the restoration of possession to 
a party dispossessed by another, leaving 
them to fight out the question of their 
respective titles if they are so advised ” 
Walt Ahmad Khan v, Ajudhia Kandu (2). 

An order or decree passed under that 
section is not open to appeal or to review 
at the instance of the defeated party ; and 
the section expressly provides that 
nothing contained therein shall bar any 
person from suing to establish his title to 
such property, and to recover possession 
thereof. 

It was therefore competent to the res- 
pondent to institute this suit to establish 
his title to the lands in dispute ; and being 
in possession thereof, the only further 
relief which he could seek was an injunc- 
tion to restrain the appellant from dis- 
turbing his possession. The terms of the 
decree passed by the lower Court are, in 
my opinion, unobjectionable. 

In support of the appellant's conten- 
tion, reliance was placed on the follow- 
ing observations in the judgment of 

(1) (1884) 8 Bom. 371, ^ 

(2) (18911 13 All. 537a 1891 A.W.N. 196. 
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Matkby, J. in Dhuronidhur Sen^^ v. Agra 
Bank (3). 

. But for one Judge to issue an injunc- 
fkjD against a decree-holder to restrain 
him from executing the decree of another 
Judge exercising co-ordinate jurisdiction, 
upon the ground that the proceedings by 
which the decree was obtained were alto- 
gether illegal, is, as far as I am aware, a 
proceeding entirely without precedent, 
and one whidh sterns to me very dange- 
rous to introduce. It has already been 
found cfifficult enough to bring litigation 
in this country to a termination, and if 
we were to grant this injunction, I am 
very much afraid that advantage would 
be taken of the precedent to prolong liti- 
gation very much further.” 

The decree there under consideration 
was not one passed under the said Section 
9. It IS therefore not easy to see how 
the above pronouncement could apply to 
the facts of this case where the respon- 
dent is in effect seeking that remedy 
which is expressly allowed to him by 
that enactment. This case rather comes 
within the following observation in the 
sanle judgment (p. 395), 

“In some cases a suit to reverse the 
order, treating it as a summary order, 
may be brought.” 

The sole object and purpose of the pre- 
sent suit is to obtain a reversal of the 
order made in Suit No. 293 of 1917, 
treating.it as of a summary nature. 

For these reason I affirm the decree of 
the lower Court and dismiss this appeal 
with costs. Appeal dismissed, 

p) (1878) 4 Cal. 380=3 C. L. R, 421. 
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Macleod, C. J. and Kanga, J. 

Raghunath Sadashiv Thakur — Plaintiff- 
Appellant V, 

Dadaji Shamrao Thakur and another — 
Defendants- Respondents. 

App. No. 259 of 1921, decided on 23rd 
March, 1922, from Ratnagiri in A. No. 148 
of 1920. 

T P, Act, Ss. 68 and 66 — Property included in 
mortgage not belonging to mortgagor — Suit by 
mortgagee for fresh security is *\ot maintain- 
able — Action in deceit is proper remedy. 

"Where in a mortgage-deed certain property 
was misdescribed as belonging to the mortgagor, 
and the mortgagee on discovering it sued the 
mortgagor under Section 68 for fresh security or 
for a personal decree. 

Held : that th^ suit does not lie and that the 
only remedy the mortgagee would have against the 


mortgagor, for having inserted in the details of 
the mortgaged property, property which -did not 
belong to him, would be an action in deceit. 
Misdescription of property forming security is 
not rendering property insufficient as defined in 
Section 66 which deals with waste by the mort- 
gagor in possession and accordingly has nothing 
whatever to do with regard to the land which the 
plaintiff thought he had got in mortgage. 

[P. 218, C. 2.J 

A, G, Desai — for Appellant. 

S, S. Patkar — for Respondent. 

Judgment: — This is a suit of a most 
peculiar nature. The plaintiff was the 
mortgageeunder a registered mortgage for 
Rs. 400, dated I9th May, 1901, whereby 
certain lands at Mhapan were mortgaged. 
The plaintiff filed Suit No. 91 of 1915, 
and obtained a mortgage -decree, which 
was made absolute and transferred to the 
Collector for execution. When the 
Collector took up properties Nos. 3 and 6 
for sale, it was found on inquiry that the 
area and assessment of property No. 3 
was less, and that No. 6 did not belong to 
the defendants. 

The plaintiff thereupon made inquiry 
regarding the rest of the property mort- 
gaged, and discovered that out of the 
property mortgaged only Th^kan No. 5 
belonged to the defendants. Even that 
Thikan has not been included altogether. 
The plaintiff accordingly found himself 
in a very unfortunate position. 

If the facts set out above are correct, 
the plaintiff had a claim to recover 
damages in an action for deceit against 
the mortgagor for mortgaging properties 
which did not belong to him. Instead of 
filing such an action, the plaintiff filed 
the present suit asking for the amend- 
ment of the decree in Suit No. 91 of 
1915, and that the defendants should be 
ordered to substitute other property 
than that mentioned in the plaint, and 
that the suit property should be ordered 
to be sold, and that any balance due 
should be made recoverable personally 
from the defendants. 

Further the plaintiff also asked that 
if the Court should be of opinion 
that no suit was necessary, then 
the Court should treat this as an 
application under various sections and 
rules of the Code, or under any other 
law that might be applicable. Tbe 
Judge of the trial Court was right in 
saying that the plaint was framed in 
such equivocal language and contained 
so many unnecessary repetitions, that it 
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had been a puzzle to that^ Court to find 
out what relief the plaintiff exactly 
sought. 

On the evidence on issue No. 5 — ‘‘Does 
the plaintiff show that defendants frau- 
dulently misdescribed the property at the 
time of the mortgage ’’the Judge said : 

“ As to the 5th issue, the plaintiff 
clearly states he has no evidence to show 
that the defendants practised fraud on 
him. He said that he had inspected the 
properties and was satisfied that they were 
good security, he did not call for title- 
deeds because the defendants were his 
Bhaubands. From this it is clear that 
the defendants did not deceive the plain- 
tiff but that the latter was guilty of gross 
negligence in not looking after his 
interests. His plea that he is ignorant 
is not tenable, for, he is an educated man 
and knows that proper inquiries have to 
be made when transactions of this nature 
have to be entered into. He has himself 
purchased other lands and made inquiries 
into title ; his failure to do so in this case 
does not entitle him to charge the defen- 
dants with fraud. But his allegation 
entirely falls through when he clearly 
admits that before the execution of the 
mortgage he was aware that the lands 
mortgaged did not belong to them. In 
the circumstances, I hold that the plain- 
tiff has totally failed to prove fraud by 
the defendants.” 

But we doubt very much really whether 
on the pleadings any issue of fraud was 

relevant. 

In appeal the plaintiff met with no 
further success, and it seems to us that a 
more hopelessly misconceived suit could 
not possibly have been imagined. We 
have been urged to apply Section 68 of 
the Transfer of Property Act. But that 
section has nothing whatever to do with 
the case.It deals with the right of the mort- 
gagee to sue for the mortgage-money, and 
especially in the case where, by any cause 
other than the wrongful act or default of 
the mortgagor or, mortgagee, the mort- 
gaged property has been wholly or par- 
tially destroyed, or the security is render- 
ed insufficient as defined in Section 66, the 
mortgagdfe may require the mortgagor to 
give him within a reasonable time another 
sufficient security for his debt, and, if the 
mortgagor fails so to do, may sue him for 
the mortgage-money. 
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It is suggested that owing to itaisdes- 
cription in the mortgage- deed the security 
has been rendered insufficient. That may^ 
be correct, but it is not insufficient 
defined in Section 66 which deals with 
waste by the mortgagor in possession,! 
and accordingly has nothing whatever to 
do which the present situation with 
regard to the land which the plaintiff 
thought he had got in mortgage. 

If there has been any ‘misdescription of 
the property actually mortgaged in the 
mortgagee-deed, which again had been 
embodied in the mortgage-decree, then, 
no doubt, on an application to the Court 
which passed the decree, the mortgagee 
may be able to satisfy the Court that there 
really was a clerical error in the mort- 
gage, and therefore, as the mortgage was 
merged in the decree, he may get thev 
Court to amend the decree. 

But as we understand the case, it is not 
a case of misdescription but a case of 
inclusion, in the mortgaged property, of 
property not belonging to the mortgagor. 
As we have endeavoured to point out, it 
would follow that as far as that property 
was concerned, it was not security for 
the mortgage debt as it belonged to a 
third party, and therefore, must be con- 
sidered as non-existent for the purpose of 
mortgage, and the only remedy the mort- 
gagee would have agtinst the mortgagor, 
for having inserted in the details of the 
mortgaged property, property which did 
not belong to him, would be an action in 
deceit. 

The appeal fails and must be dismissed 
with costs. 

Appeal dismissed* 
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Macleod, C. J, and Coyajee, J. 

Ghanashyamdas Vishnudas Gandhi — 

Plaintiff- Appellant 

V. 

Laxmihai and olhers-^Defeadants-Res^ 
pendents. 

S. A, No. 78 of 1921, decided on 1st 
March 1922, from the decision of Dist. J»f 
Satara in Appeal No. 356 of 1919. 

Hindu — Law — Adoption hy minor widow of 
her guardian' s son — Onus of proving validity 
is on adoptee who sets it up, 


GHANASHYAMPAS ^ 
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Where the adoption is niade by a minor Hindu 
5 iri upder guardiauship, of a boy who is the son 

one of the guardians, the onus of proving the 
validity of the adoption is on the adoptee who 
amges bis adoption. In the case of a Hindu 
widow of immature age, the Court is bound to 
consider all the circumstances surrounding the 
adoption set up yvhich she disputes as not having 
been made by her of her own free will. 

[P. 219, C. 1 ; P. 220, C. 2,] 

T. Sfrangntan ^nd J» Desai with A, G. 
Dtsai — for Appell-ant. 

Jimah and K, N, Koyaji, S. R. Paulke- 
kar — fof Respondents. 

Judgment : — The plaintiff sued for a 
declaration that he was the lawfully adop- 
ted son of the deceased Vishnudas, who 
died in I, leaving the 1st defendant, the 
widow, him surviving. On an application 
to the District Court under Act VIII of 
of 1890, defendants 2 to 5 were appointed 
guardians of the person and property of 
defendant 1, and in that capacity defend- 
ants 2 to 5 took the property in their pos- 
session and began to manage it. The 
plaintiff claimed that he was adopted on 
the 2nd May 1914 when the 1st defen- 
dant, the widow, was 16 years and 8 
months old. There is no doubt that the 
adoption ceremony took place. But we 
should have thought that the very fact the 
adopted son was the son of a certificated 
guardian would be quite sufficient to throw 
suspicion on the whole transaction, and 
would throw the onus on the plaintiff to 
show that it was a valid adoption brought 
about with the free consent of the 1st 
defendant. 

In the trial Court various issues were 
raised. The principal issue was:— Is it 
proved that the alleged adoption was 
brought about by fraud, coercion and 
undue influence exercised on defendant 1. 
After a very careful and lengthy conside- 
ration of the evidence on that point, 
the learned Subordinate Judge came to 
the conclusion that the proper finding on 
that issue was in the affirmative. Conse- 
quently the plaintiff’s claim was rejected. 

Then in appeal the question arose 
whether the suit as framed was tenable. 
Eventually the Assistant Judge directed 
a remand of the suit to the lower Court 
for taking necessary action in the light of 
his judgment and returning the record 
and proceedings together with its fresh 
findings on issues Nos. 12 and 15, if 
necessary, witlyn two months. Now issues 
12 and 15 were as follows: — (12) Is the 


plaint properly, stamped ? and (15) Is the 
claim properly valued for purposes of 
jurisdiction ? The remand was made to 
enable the plaintiff to elect whether he 
should amend the plaint and pay the 
additional Court fees. 

When the case was returned to the 
Subordinate Judge, the plaintiff was not 
prepared either to add a prayer for pos- 
session, or to pay the Court-fees on the 
value of the property. The Subordinate 
Judge, therefore, returned the record of 
'the suit as it stood to the Appellate 
Court. 

Then two preliminary objections were 
raised against the competence of the 
appeal. It was pointed out that the trial 
Judge held that the proper claim of the 
plaintiff was worth Rs. 56,000 and hence 
his finding on the question of adoption 
was recorded in his capacity as a First 
Class Subordinate Judge so that an appeal 
lay to the High Court, and not to the 
District Court. The Assistant Judge did 
not agree with that view. He thought 
the lower Court had found that the 
claim should have been for possession, 
and in that case its value would be 
Rs. 55,000. 

But the plaintiff did not choose to make 
that claim, and if the plaint was not 
amended, the value of the claim was not 
enhanced by the mere finding that it 
required to be amended. So that as the 
suit as framed was not one of special 
jurisdiction, and as the plaintiff refused 
to amend his plaint, the appeal lay to the 
District Court. He therefore ordered 
the appeal to be set down for hearing on 
merits ; and eventually it came on before 
the District Judge. 

Unfortunately the points argued in 
appeal are not set out. But in appeal, as 
in the lower Court, the important issue 
must have been the original issue No. 9 
which was purely a question of fact, and 
the District Judge in dealing with the 
remarks of the Judge in the Court below 
came to the conclusion that the findings 
were correct ; and it appears to ut, that 
there is no question with regard to on 
whom the onus lay, as all the 
evidence and everything that the defen- 
dant could urge on the question of 
undue influence was supported by the 
evidence she alleged and it was on that 
evidence that the Subordinate Judge 
found that the adoption was not made: 
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with the consent of the 1st defendant. 

But we also think the Judge was right 
in referring to the case of Bayahai v. Bala 
(1) and we are not justified in disregarding 
what was said by the learned J udges in that 
case. At p. 20 their Lordships say : Not 
only was the appellant a Hindu female 
whom the law only barely recognises a, 
sui jurisso careful, does it require that 
the Court should be in ascertaining that 
she has full knowledge of the nature and 
consequences of any acts affecting her 
legal rights, which she has been induced 
to perform — but she was only 17 years of 
age at the time of the alleged adoption (as 
was admitted in the course of the argu- 
ments), and she could have had little more 
experience or knowledge of the world than 
a mere child. If she adopted, or assented 
to the adoption of, the infant plaintiff at 
all, she manifestly did so at the suggestion 
of Brahmans, Gumastas, and clerks who 
surrounded her, and who were the real 
actors on the occasion, and who were 
desirous to transfer to their own hands 
the control and management of Rama- 
kant’s property and firm during the mino- 
rity of the infant plaintiff. 

Looking at the effect of adoption upon 
the rights of a Hindu woman who sue- 
ceeds to the property of her husband, we 
should expect clear evidence that she was 
fully informed of those rights, and of the 
effect of the act of adoption upon them: — 
an act which reduces her from the posi- 
tion of complete and absolute mistress of 
her husband’s moveable property, and 
tenant, for life at least, of his immoveable 
property, to a mere right of maintenance. 
Hindu women should be shielded from 
cajolery and undue influence with nearly 
all the jealous strictness with which the 
rights of a minor or other persons, not 
sui juris are watched — not an iota of which 
strictness should be abated in the instance 
of a widow just emerging from infancy, as 
was the case with the appellant at the 
time of the alleged adoption. 

Some relaxation of this strictness would 
of course, be allowable in the case of a 
Hindu woman whose husband has directed 
that she should adopt. She is then under 
at least a moral duty to adopt, and the act 
of adoption by her is one which may justly 
be expected. It is different in the case 
of a woman whose Imsband leaves no 
such direction, because the act is one in 
(1) TisToiTErRc" R .Xp^rr; 


derogation of her own right, and not in 
obedience to any order of her husband, 
and especially so in the case, in which 
the husband, from an anxiety to preser»/e 
his estate in tact for his wife, has posi- 
tively refused to adopt. If the conscience 
of the Court were satisfied that the widow 
voluntarily performed the ceremonies 
absolutely essential for adoption, and had 
been previously fully informed, first, of her 
rights, and secondly, that the effect of an 
adoption upon them would be wholly to 
divest her of those rights and to reduce her 
to a maintenance, it would be the duty of 
the Court to uphold that act of adoption, 
supposing the law to be that a widow may, 
at this side of India, adopt a son without 
the express authority of her husband — a 
question on which we do not consider it 
necessary, nor do we propose now, to 
express any final opinion.” 

Therefore that case is clear authority 
for the proposition that in the case of a 
Hindu widow of immature age, the Court 
is bound to consider all the circumstances 
surrounding the adoption set up, which 
she disputes as not having been made by 
her of her own free vnll ; and it is diffi. 
cult to imagine a stronger case than this, 
in which the adopted son is the son of a 
certificated guardian. 

We should have thought ourselves that 
the onus would certainly lie on the pkiin- 
tifl to satisfy the Court that all the pre- 
cautions had been taken which were 
necessary to satisfy the Court" that the 
adoption was made with the free consent 
of this girl. 

The appeal must be dismissed with 
costs. Separate sets of costs. 

Nothing that we have said above is 
meant to diverge from the view we stated 
at the commencement of the judgment 
that it is a pure question of fact from 
which no second appeal is competent. 
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Macleod, C. J, and Coyajee, J. 

Devu Jeiiram Gwyar— Defendant-Ap- 
pellant V. 

Revappa Satappa Shintre — Plaintiff- Res- 
pondent. 

S. A. No. 581 of 1921, decided on 20th 
January, 1922, from the decision of Dis- 
trict Judge, Belgium in A. No. 87 of 1918. 

Dekkan Agriculturists* Relief Act (1879), 
S, 15-B. — Person becoming agriculturist after 
deereeS, 15^B does not afply* 

Under the provisions of Section 15-B. instal 
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ments cannot be granted under a decree to a per- 
300 who at the time the decree was passed was 
not; but has since become, an agriculturist. 

[P. 221, Cs. 1, 2.3 
5. Patkar — for Appellant. 

Nilkanth Atmaram — for Respondent. 

MacleodiC* J.:~-The plaintiffs applied 
for exetutionof their decree in Suit No. 
240 of 1909 by sale of part of the mort- 
gaged property. It was admitted that the 
defendant at *the ‘ time the decree was 
passed^was not an agriculturist, but on 
thei, allegation that he had since become an 
agriculturist, he claimed to be entitled to 
the benefit of Section 15-B of the Dekkhan 
Agriculturists* Relief Act. Both the 
lower Courts have held that assuming 
that the defendant had become an agri- 
culturist since the decree was passed, he 
was not entitled to the benefit of Section 
15.B. 

In Balchand Chaturchand v, Chunilal 
Jagjivandas (1) the question arose whether 
a defendant who was not an agriculturist 
at the time when a money decree was 
passed against him,* but who had become 
one later, could at the time of execution 
ask the Court under Section 20 of the 
Dekkhan Agriculturists* Relitjf Act to 
grant instalments. Mr. Justice Heaton 
said : — 

■ ‘In this case the First Class Subordinate 
Judge of Nasik has applied Sectioij 20 of 
the Dekkhan Agriculturists* Relief Act to 
the case c£ a judgment-debtor who was 
not an agriculturist when the decree was 
obtained, but who by discarding trade and 
limiting himself more exclusively to pro- 
fits in land had become an agriculturist 
at the time of the execution. We do not 
think that he was empowered to do this. It 
seems to us to be quite clear that Section 
20 cannot apply to the case of a person who 
was not an agriculturist when the decree 
was obtained, whatever bis status may 
be thereafter when execution comes to be 
taken out against him.” 

It has been argued that Section 20 of 
the Dekkhan Agriculturists' Relief Act 
expre*ssly refers to a decree passed against 
an agriculturist, whether before or after 
the Act came into force, while Section 15-B 
only refers to decrees for redemption, 
foreclosure or sale in suits of the descrip- 

(l) (1913) 37 Bom. 486=19 I. C. 901aS15Bom. 

R. 387. 


tions mentioned in Section 3, Clause (y) or 
Clause (^), anc^ consequently the fa’ct that 
a defendant or any of the defendants, whO' 
was not an agriculturist at the time the 
decree was passed, but became one there- 
after, does not prevent his being a party 
to a suit of that description. 

But we think that considering the 
nature of the Act, the description of **suit** 
in Section 3 is not confined to the relief 
claimed in the suit, but also includes the 
status of the parties. Otherwise the 
result would be that in all suits for 
redemption , foreclosure or sale, if sub- 
sequently the defendant brought himself 
within the definition of an agriculturist, 
he would be entitled to the benefit of 
Section 15 B, and we do not think that 
was the intention of the Legislature, or 
that is what the law enacts. 

We think, therefore that the decision] 
of the Court below was correct and the 
appeal ought to be dismissed with costs. 

Appeal dismissed, 
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Macleod, C.J. and Shah, J. 

Ardeshwav Jivanji —Accused- 

Applicant V. 

Emperor — O pposite.- Party* 

Cr. Rev. No. 261 of 1921, decided on 
10th November, 1921, from an order of the 
Magistrate, Bandra. 

Bombay District Municipal Act ( 190/ J, S. 188 
suh-Section 1 — Rules ttnder Rr 27 (l), (2), 

(4) 8c (5) — Permission cannot he refused for 
indefinite period — Notice given under R-27 
(1 )~^Co7ivictiQn under R-Zl (5) is wrong. 

An order refusing permission for an indefinite 
period cannot be passed. There is no justifica- 
tion for the conviction under R, 27 (5) if the 
petitioner has given notice as required by sub- 
rule (1) and the Municipal Committee have 
neither passed orders under snb-rule (2) nor 
issued any provisional order or demand for further 
particulars under sub-rUle (3). [P. 222, Cs. 1, 2.] 

Coyajee and P. B, Shingne-^^ox Ap- 
plicant. 

S. S. Patkar — for Respondent. 

Macleod, C* J- — The accused in this 
case were convicted under Rule 27(5) pass- 
ed by the Government under the powers 
conferred by Section 188, sub Section 
(l),of the Bombay District Municipal Act, 
The facts are correctly stated in the peti- 
tioa which the accused has made to this^ 
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Court in revision. I need, not set them 
out again. The acxused had asked for per- 
mission in the proper form to build on 
his own land. He got what is called a 
model reply on the 5th November, 1920 
‘^permission refused,’* and it is necessary 
to point out that although that model 
reply purports to have been sent accord- 
ing to the provisions of Rule 27 (3), all 
that the Committee could do was to pass 
a provisional order directing that for a 
period, which shall not be longer than 
one month from the date of such order, 
the intended work shall not be proceeded 
with. On the face of it this order re- 
jfusing permission was for an indefinite 

I period. 

Under sub- Rule (4), a person who has 
given notice under sub- Rule (1) may pro- 
ceed with his building, if the Committee 
within one month from the receipt of the 
notice given under sub-Rule (1) have 
neither passed orders under stab-Rule (2), 
nor issued under sub- Rule (3) any provi- 
sional order or any demand for further 
particulars. 

The Committee had not issued proper 
orders under either sub-Rule (2) or sub- 
Rule (3), and consequently the petitioner 
was entitled to build. After the petitioner 
received the order of the 5th November, 
he called on the Chairman of the Com- 
mittee and requested him to give the 
grounds for refusing permission. There- 
after the petitioner was informed by a 
letter dated the 20th November, 1920 that 
permission to build was refused because 
there was no existing metalled road there 
and nonn projected, and also that a 
bungalow there would lead to undesirable 
congestion. 

We have been shown a plan of the peti- 
tioner’s land, and it shows that on three 
sides, there is a Gawan or cattle track 
about ten to twelve feet wide. On the 
other side of the cattle track to the south 
is the property of Mr. Guzdar, and the 
petitioner alleges that permission for him 
to build was refused because Mr. Guzdar 
was desirous of buying up petitioner’s 
land. Flovvever that may be, it appears 
to us that neither of the reasons given in 
the letter of the 20th November, was 
justified by the circumstances of the case 
or by the rules. 

A reference was made afterwards to 
bye-law 38 which provides as follows : 
'“notwithstanding anything contained in 


Rule 27 (4) no persbri^hall commence t^> 
erect any building i^hich ymuld riot front 
on a public street unless he, having duly 
obtained the approyal of the ConimittiK? 
under Rule 22 B, has constructed a street 
in accordance with the orders of the 
Committee providing accese-tb the build- 
ing from a public street.” 

Nothing is said in the bye-law about 
metalled roads, and if the provisions of 
that bye-law had been followed the Com- 
mittee might have called upon the peti- 
tioner to provide access to his buildjing 
from the public street. We think, there- 
fore, that there was no justification for 
the conviction under Rule 27 (5) as the 
petitioner had given notice as required by 
sub-Rule (1). He had furnished the 
documents and afforded the information 
which was required of him, and no legal 
order had been served on him which would 
prevent him from building. 

We think therefore, that the conviction 
was wrong and should be set aside, and 
the fine, if paid, refunded. 

Shah) J- : — I agree. 

Conviction and sentence set aside, 
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MacLeod, C. J. and Shah, J. 

Nowfoji Homasji Pathak — Plaintiff- 

Petitioner 

V. 

Srinivas Prabhu — Opponent. 

Civ. Extr. App. No, 3^5 of 1920, deci- 
ded on 13th October, 1921, from the 
decision of Chief J., the Court of Small 
Causes, Bombay in Suits Nos. 4338 and 
4339 of 1920. 

Bombay Rent (War Restrictions) Act, ( 1918^ 
S,9 — Ejectment — Landlord requiring rented 
premises reasonably and bona fide — Landlord 
and not the Court, is to decide how much space 
he requires* 

To prevent the Landlord from occupying a 
space in his own premises equal to the space 
previously rented by him for his own business in 
another place would be going entirely beyond the 
jurisdiction of the Court in cases falling under 
the Rent Act. It is for the landlord and not for 
the Court to decide whether he should occupy as 
much or less space for his business in his own 
premises. [P. 223, Cs. 1, ii.j 

i?. Patwardhan — for Petitioner. 

Macleody C- X : — The plaintiff filed this 
suit in the Small Causes Court to eject 
}iis tenants (aiie Jerendant^) fjrom certain 
shops in Laming ion Ruaa beipnging to 
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liim which he tvished to use for Ms own 
purposes. The plaintiff had previously 
«^nted certain premises in Hornby Road 
the floor space of which was 2,000 square 
feet. He had to vacate these premises 
and consequently he wanted to occupy 
his own premises in order to store his 
^oods ahd expose them for sale. It is 
not suggested that he is asking the Court 
to eject the defendants from a greater 
space than the space he occupied in the 
premise he rented in the Hornby Road. 

But the learned Judge considered that 
it was fpr him to decide how the plain- 
tiff’s business should be carried on and 
what amount of space in the plaintiff’s 
premises would be adequate for that pur- 
pose. He thought that it would not be 
profitable to the plaintiff if he occupied 
the whole of the premises, and so he 
ordered-that the plaintiff should only get 
possession of a part, as it might take time 
to accustom the population of that loca- 
lity to purchase the kind of goods which 
the plaintiff was selling. As a result he 
held that the space which was occupied 
by the defendants in this suit was not 
reasonably required for the plaintiff’s use. 

Now we do not say that there may be 
cases in which if a plaintiff doing business 
in rented premises on a small scale wanted 
to occupy premises of his own which 
were far larger than those rented by him, 
the Court would not have power to decide 
that the plaintiff was asking for more 
space than'was reasonably required. But 
in this case the plaintiff is not asking for 
more space than he had previously been 
in occupation of for the purpose of his 
business. It is true he had to move from 
one part of the city to another. 

But in our opinion the plaintiff was the 
person to decide whether he should 
occupy as much or less space for his busi- 
ness in his own premises. There was 
nothing unreasonable in his thinking that 
the goods which he had stored in the pre- 
mises in Hornby Road could with equal 
advantage be stored in the premises in 
Lamington Road. If he had been asking 
the Co'urt to give him an ejectment order 
against tenants occupying a far greater 
space than he had occupied in the rented 
premises, then no doubt it might have 
been a different matter. 

It seems to us that to prevent the plain- 
tiff from occupying a space in his own 
premises equal to the space pteviously 


rented by him on fhe ground statedlby the 
learned Judge would be going entiSrely 
beyond the jurisdiction' of the Court in 
cases falling under the Rent Act. We 
make the rule absolute. 

There will be a decree for possession 
within one month of the service of this 
order on the occupants of the shop with 
costs throughout. Riile mids iibnlt'a 
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Full Bench. 

Macleod, C. J., Sh^h and 
Fawcett, JJ. 

Doddawa and another — Defendants- 
Appellants 

V. 

Yellawa M alia p pa Respondent. 

L. P. A. No. 91 of 1920, decided on 
16th November, 1921, from the;decision of 
Macleod, C. J., in S. A. No. 445 of 1920. 

Limitation Act, Art. 118 — Suit for posses- 
sion where plaintiff cannot succeed without 
displacing an adoption — Art, 118 does not 
apply. 

Per Macleod, C. J. and Fawcett, J : [Shah, J. 
contra). — In view of the decision of the Pi ivy 
Council in (1906) 28 All. 727, 33 I. A. 156 (P.C.) 
the decision in Shrinivasa v, Hanmant is not 
good law, and suits for possessioiv where the 
plaintiff cannot succeed except by displacing an 
alleged adoption are not governed by Article 118 
of the Limitation Act. 

[P. 231, C. 1 ; P. 232, C. 2.] 

Coyajee and Nilkanth Atmaram — for 
Appellants. 

G. N, Thakor for H. B. Gumaste asxd 
J. G, Rele — for Respondent. 

ORDER OF REFERENCE. 

Pratt J : — The plaintiff is one of three 
co-widows of Mallappa who died in 1916. 

She filed this suit in 1917 to recover 
possession by partition of one-third share 
of her husband’s estate. 

The other two co-widows, Yellawa 
(defendant No. 2) and Tayawa (defen- 
dant No. 3 contended that Purshya, a 
son of Tayawa by a former husband, had 
been adopted by Mallappa in 1905. 
Purshya was dead, and his widow was 
the first defendant claiming to be sole 
heir through her husband. 

Both the lower Courts have found 
that Mallappa married Furshya’s mother 
in P^03 prior to the deed of adoption 
which is dated ^th December, 1905. If 
there, had been an adoption it would 
have been invalid Panchappa v, San- 
ganbasawa (1). But both the lower 

~(Tl tl899)”^4"B^.~8^= 1 Bom. L. R. 543, 
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Courts have also found it a fact that no 
adoption ever took place and that the 
deed was a sbam transaction secretly 
executed in order to please Tayawa. 

The first Court found that the suit was 
not barred by limitation, as the plaintiff 
iiad no knowledge of the adoption and the 
lower appellate Court seems to have con- 
curred in that view. 

In this appeal it is contended that plain- 
tiff is afifected with the knowledge that 
Mallappa had of the apparent adoption. 

Under Article 118 the period of limita- 
tion is six years from the time when the 
alleged adoption becomes known to the 
plaintiff. 

Under Section 2. of the Indian Limita- 
tion Act the word ‘ plaintiff* includes any 
person from or through whom a plaintiflf 
derives his right to sue. 

' There can be no question but that plain- 
tiff claims as heir of her husband and that 
her right to sue is derived from him. In 
the case of Gnanasambanda Pandara 
Sanmdhi v. VeluPandaram (2) the holder 
of an hereditary office was held to derive 


his right of suit from or through his 
father. Similarly an adopted son was 
held to derive his liability to be sued, 
within the meaning of the definition jjt 
defendant, from his adoptive mother : 
Padajirav v. Ramrav (3). So also as to 
judgment-debtor and auction-purchaser : 
Alt Saheb v. Kaji Ahmad (4). It follows,, 
therefore, that if Article 118 applies, the 
suit is time-barred and plaintiff is 
deprived of her inheritance by reason of 
a deed of which she had no knowledge 
^nd which was never intended to be acted 
upon. 

I think this conclusion is in itself 
sufficient to raise a serious doubt as to the 
correctness of the Full Bench ruling in 
Shfinivas v. Hanmant \^5) applying Article 
118 to suits for possession where the 
plaintiff cannot succeed without dis- 
placing an adoption. 

This rule was first laid down by the 
Privy Council in Jagadamba Ckowdhram 
V. Dakhina Mohun (6) under Article 129 
of the Indian Limitation Act .of 1871. 
That Article was as follows : — 


1 

Description of suit. 

I 

j Period of limitation. 

1 

1 

Time when period begins to run. 

129. To establish or set asidej 
an adoption. 

1 

12 years . 

The date of the 
the option of 

date of the death 
father. 

adoption, or (at 
the plaintiff) the 
(Si the adoptive 


It was not very clear what was meant 
by the phrase set aside an adoption*’ 
and the article was absurd for a Hindu 
widow had only to live twelve years after 
making of an adoption and the claim of 
the reversioner was barred unless he had 
taken the precaution of filing declaratory 
suit in her life-time. 

However, in Jagdamha's case (6) the 
Privy Council held that this Article 
applied indiscriminately to suits for a 
declaration and to suits for possession. 

In 1877 the Specific Relief Act wa^ 
passed and Section 42 gave the Courts 


(2) (1899) 23 Mad. 271=27 I. A. 61 = 7 Sar. 671 
(P. C.) 


power to make declaratory decrees. Illus- 
tration (f) is as follows : — > 

** A Hindu widow in possession of pro- 
perty adopts a son to her deceased hus- 
band. The person presumptively enti- 
tled to possession of the property on her 
death without a son may, in a suit against 
the adopted son, obtain a declaration that 
the adoption was invalid,’’ 

The Limitation Act of 1877 was passed 
in the same year and for Article 129 of 
the .Act of 1871 were substituted two 
Articles as follows : — 

(3) (1888f iTBomTiea' " 

(4) (1891) 16 Bom. 197. 

(5) (1899) 24 Bom. 260=1 Bom. L.R. 7y9(F.B ). 

(6) (1886) 13 Cal. 3(te=13 84=4 Sar. 715 

(P. C.). 
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Description of suit. 

Period of 

1 limitation j 

Time when period begins to run. 

118. To obtain a declara- 
tion that an alleged adoption 
is invalid, or never, in facti 
took place. 

Six years 

When the alleged adoption becomes known 
to the plaintiff. 

119.^ To obtain a declara- 


When the rights of the adopted son, as 
such, are interfered with. 

tion that an adoption is 
valid. . 

Six years 

1 

1 


I think the effect of the legislation was 
to restrict the operation of Articles 118 
and 119 to purely declaratory suits such 
as those described in Illustration (/). Ihe 
period "Was reduced to six years in defe- 
rence to a passage in the judgment of 
Jagadamba*s case (6) suggesting that a 
moderate time should be allowed for liti- 
gation of the delicate and intricate ques- 
tions involved in adoption. But suits for 
possession even where adoptions were 
involved do not fall under these Articles 
but must be governed by the twelve years 
rule under Article 141. 

Alienations by Hindu widows give rise 
to questions as delicate and as intricate 
as adoptions. Nevertheless a suit for 
possession by a reversioner is governed 
by Article 141 even though a reversioner 
has filed ho declaratory suit in the life, 
time of the widow under Article 125 
corresponding to Illustration {e) to Section 
42 of the Specific Relief Act. 

After the passing of the Limitation 
Act, 1877 the case of Mohesh Nayain 
Moonshi v. Tartick Nath Moitya (7) was 
decided by the Privy Council in 1892. 
The facts were simple. Shib Narain died 
in 1850. His widow made an invalid 
adoption in 1850 and died in 1884. The 
suit was brought in 1885 by a validly 
adopted son for possession of the estate. 
It was held following Jagadamha's case (6) 
that the suit was barred twelve years 
afterl851, in 1863. 

Then as to the contention that the suit 
having been brought in 1885 limitation 
should be decided with reference to the 
Act of 1877, Lord Shand held that the 
right of suit barred under the Act of 1871 
was not reviv^ by the Act of 1877 ; and 

(7) (1892) 2) Cal. 487=20 I. A. 30=6 Sar. 261 
(P.C.). 

1QOO 15 /ir 


that even if the latter Act were applica- 
ble it was more than doubtful whether 
the plaintiff would derive any advantage. 

The same points arose again in the case 
of Tifhhuwan Bahadur Singh v. Raja 
Ranieshey Bakhsh Singh (8) decided by the 
Privy Council in 1906. The Taluka 
which was the subject-matter of the suit 
had become the property of a lady the 
Thakurain Daryao Kunwar who made 
the apparent adoption of the defendants 
in 1858 and died in 1893. The heir was 
the lady’s brother’s grandson and he filed 
a suit in 1899. Lord Macnaghten said 
(p.l63):~ 

« Mr. Cohen, who argued the case with 
great ability, relied entirely on the Act of 
1871. He contended that the limitation 
Act of 1877 did not apply because the 
appellant relied on title acquired before 
the passing of the Act of 1877, and his 
rights were therefore saved by Section 2 
of that Act. He admitted that if the 
Act of 1877 applied, his client was out 
of Court, 

“ Their Lordships are unable to accede 
to Mr. Cohen’s argument. Giving full 
effect to the jagadamha's case (6) and the 
other cases which followed it, they do 
not think that the immunity, such as it is, 
gained by the lapse of twelve years after 
the date of an apparent adoption amounts 
to acquisition of title within the meaning 
of Section 2 of the Act of 1877.” 

The obiter dictum in Mohesh Narain's 
case (7) that the Act of 1877 did not alter 
the period of limitation was treated as an 
obiter dictum andp ignored. 

Then as to Section 2 of the Limitation 
Act of 1877, that section is as follows: — 

( 8 ) ( 19 C 6 ) 28 All. 727=33 I. A. 156=8 Bom. 

L.R.722= 9 0. C. 377 (P,C.). 
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All references to the Indian Limita- 
tion Act, 1:71, shall be read as if made to 
this Act ; and nothing herein or in that 
Act contained shall be deemed to affect 
any title acquired, or to revive any right 
to sue barred, under that Act or under 
any enactment thereby repealed.” 

It refers (1) to plaintiffs’ right of suit, 
and (2) to title acquired by the defendant. 

Lord Shaw had said that as plaintiff 
hadiiot filed a suit, whichimust have been 
a suit for declaration, his suit for posses- 
sion was barred under the Act of 1871 
and not revived by the Act of 1877. 

Lord Macnaghten did not refer to the 
plaintiff’s right of suit but said that defen- 
dant could not acquire title by omission 
to file a suit for a declaratory decree. 
But the necessary implication is that the 
right to sue for a declaration is dis- 
tinct from the right to sue for possession, 
and this is directly contradictory to the 
ratio decidendi of Lord Shaw in Mohesh 
N drain's case (7). 

I think the only conclusion from this 
judgment is that the Privy Council do not 
mean to follow Jagadamba's case (6) and 
that they do not regard suits for possession 
as suits lor declaration where an adoption 
is disputed as subject to the same period 
of limitation. Indeed their Lordships seem 
to have made an express declaration to 
that effect in the case of Umar Khan v. 
Niaz^ud-din Khan (9) in the following 
passage : 

Although their Lordships consider 
that the question of an adoption was an 
immaterial issue they think it is advisa- 
ble to say that the omission to bring 
within the period prescribed by Article 
118 of the Second Schedule of the Indian 
Limitation Act, 1877, a suit to obtain a 
declaration that an alleged adoption was 
invalid, or never, in fact, took place, is 
no bar to a suit like this for possession 
of property.” 

Now Skrinivas v. Hanmant (5) was 
based largely on Jagadamba's case (6) the 
obiUr dictum of Lord Shaw in Mohesh 
Naraian's case (7) and the other obiter 
dictum of the same Judge in Luchman Lai 
Chowihry v. Kaj^ya Lai Mowar (10). 

I think Skrinivas v. Hanmant (5) has 

(9) (1911) 39 Cal. 418 = 39 1. A. 19, 25«14 Bom. 

L.R. 182 (P.C.). 

(10) (1894) 22 Cal. 609«22 I.A. 51=6 Sar. 

558 (P.C.). 


been overruled by Thahur Tirbhuwan Baha^ 
duy Singh's case (8), 

But the Division Bench of this Cou^ji 
ruled in Skrinivas Sarjerav v. Balwant 
Venkatesh (11) that Skrinivas v. Hanmant 
was not overruled. » 

In Skrinivas Sarjerav v. Balwant Venkatesh 

(11) Chandavarkar, J, distinguishes Tir* 
bhuwan's case (8) on two grounds. 

(1) The plaintiff was a minor until 
1896 and brought his suit within' three 
years of attaining majority and no know- 
ledge could be imputed to him during his 
minority. 

(2) The Thakurain was owner in her 
own right and there was no title in the 
adopted son till her death in 1893. 

With all respect I venture to think 
that the first reason overlooks the fact 
that plaintiff claimed through his father 
and grandfather and must therefore be 
affected with their knowledge. And the 
second reason practically admits that the 
Act of 1877 has superseded Jagadamba's 
case (6), It made no difference that the 
Thakurain was full owner for the next 
heir could still have sued fora declaration. 
If the Act of 1871 had been law in 1896 
plaintiff could not have sued in that year 
to dispute an adoption of 1858. But he 
succeeds under the Act of 1877 because 
the suit he could have filed in the life- 
time of the widow could only have been 
declaratory and the defendant had acquir- 
ed no title by lapse of time. Granted, 
but what about plaintiff's right to sue ? 
His right to challenge the adoption bar- 
red already according to Jagadamba's case 
(6) and not revived according to Mohesh 
Narain's case (7). The Privy Council do 
not deal with this because they consider 
that Article 129 of the Act of 1871 is 
limited to declaratory suits only. 

It is true that in Malkarjun v, Narhari 

(12) , decided by the Privy Council in 
1900, Jagadamba's case (6) was quoted with 
approval with reference to the applicabi- 
lity of Article 12 (f^), to suits for posses- 
sion. This Article uses the same phrase 
“ setting aside ” with reference to sale 
that Article 129 of the Limitation Act, 
1871, did with reference to adoptions. 

(11) (1913) 37. Bom. 513=20 I.C. 162=15 Bom, 
L.R. 533. ^ 

(12) (1900) 25 Bom. 337=27 I.A. 216*2 Bom, 
L.R. 927=7 Sar. 739 (P.C.). 
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This identity of expression made a re- 
feraace to Ja^adamba's case (6) inevitable, 
‘Sut there is a distinction, for in the 
first place Courts are reluctant to dis- 
turb judicial sales and in the second 
place a sale 'without jurisdiction is null 
and void and does not aflPect limitation — 
Khiayaimal V, Dam (13) while the same 
principle cannot be applied to an adop- 
tion. 

I venture respectfully to express dis- 
sect from Chandavarkar, J., that an 
obiter dictum of the Privy Council is 
binding on this Court. Shrinivas v. 
Balwant, supra (11). An obiter dictum 
is but an obiter dictum and has 
no authority however exalted the tribu- 
nal that utters it. There are obiter 
dicta on the one side in Mohesh Narain's 
case (7) and in Luchmanlal Chowdhry's 
case (10) and in Malkarjun v. Narhari (12) 
and on the other side in Umar Khan's 
case (9), But Tirhhuwan Bahadur Singk^s 
case (8) involves a decision that the right 
to sue for a declaration that an adoption 
is invalid is a different right from the 
right to sue for possession of property 
affected by the adoption. 

I would, therefore refer to a Full 
Bench the question whether in viey of 
the Privy Council decision in Thakur 
Tirhhuwan Bahadur Singh's case (8), the 
decision in Shrinivas v, Hanmant (5) is 
still good law and whether suits for pos- 
session ‘where the plaintiff cannot 
succeed except by displacing and alleged 
adoption are governed by Article 118 of 
the Indian Limitation Act. 

Fawcett, — I agree with the pro- 
posed reference to Full Bench. I think 
there are good grounds for such a refer- 
ence, even though in Bharma v, Balaram 
Sakharam (14) a Division Bench took the 
same view as that taken in Shrinivas 
Sarjevav v. Balwant Venkatesk (11). 

1 was at first inclined to think that a 
distinction might be made between Mal- 
lappa’s right to sue to obtain a declara- 
tion that the alleged adoption was invalid 
and the right of the plaintiff, his widow. 
If Mallappa sued, he did so because the 
setting up of the adoption was an in- 
fringement of Mallappa’s rights, as a sole 

' ll3) (1904) 32 Cal. 296= 32 I. a 723 = 8 Sar 
734 (F. C,). 

,J14) (1918) 43 Bom. 63= 17 I. C. 639=20 

Bom. L. R. 836, 


owner : see Chinnasami Mudaliar v. Am- 
balavana Mudaliar (15). 

The plaintiff as his wife with contin- 
gent rights in property had, so to speak, 
an independent right to sue to set aside 
the adoption even during Mallappa's life- 
time. This is on the principle that any 
person having a right in property, 
whether present or contingent, is entitled 
to come to a Court of Kcj^uity to complain 
of any attempt which may be made by a 
person having no authority to do so, to 
deal with the property in a mode which 
may ultimately harm him in the matter of 
his title : see Beharee Lall v. Moiho Lull 
(16). 

This is recognized in illustrations (d) to 
if) of Section 42 of Specific Relief Act. 
Even before the Act was passed West- 
ropp, C. J., laid down that the Legislature 
had recognised the right of a person to 
bring a suit to set aside an adoption as a 
substantive proceeding independent of 
any claim to property : see Kalova v. 
Padapa (17), But in so far as the plain 
tiff derives her right to sue from the fact 
of her having married Mallappa, it is 
difficult to say that the plaintiff in this 
case did not derive her right to sue from 
Mallappa within the meaning of Clause(6) 
of Section 2 of the Indian Limitation 
Act. 

This view is strengthened by the deci- 
sion in Bhagwanta v. Sukhhi (18) that, 
where there are several reversioners en- 
titled successively under Hindu law to an 
estate held by a Hindu widow, no one 
of them derives his right to sue from the 
other, even though that other happens 
to be his father, but he derives his title 
from the last full owner. No doubt the 
definition in Section 2 only applies ‘‘unless 
there is anything repugnant in the sub- 
ject or the context.” 

But I do not think there is anything in 
Article 118 which brings the case under 
this exception. Accordingly it seems to 
me that the appellants are right in their 
contention that the plaintiff is affected by 
the knowledge of Mallappa, and a case 
like this shows the absurdity that can 
arise from the view taken in Shrinivas v. 
Hanmant (5). 


(15) (1905) 29 Mad. 48. 

16) (1874) 21 W, R. 30. 

17) (1876) 1 Bom. 248. 
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Macieodt C- J*: — One Mallappa 
Tammappa died in 1916 leaving three 
widows and no children. The plaintiff, 
oae of the widows, sued her co-widows 
for partition. They were made defendants 
Nos. 2 and 3. The first defendant was the 
son of defendant No. 3 by her first hus- 
band. The defendants’ answer was that 
Mallappa had adopted the first defendant 
in 1905 before he married defendant 
No, 3. The widows, therefore, were not the 
heirs of Mallappa, Defendant No. 1 had 
died after suit leaving a widow. The suit 
being brought more than six years after 
the adoption was barred by limitation. 
The issues in the trial Court were : 

(1) Is it proved that the deceased first 
defendant was adopted by Mallappa? 

(2) Is it proved that this adoption was 
before the re-marriage of defendant No. 3 
to Mallappa ? 

(3) If not, is the adoption valid ? 

(4) Is the suit in time under Article 
118 of the Limitation Act? 

The trial Judge decided— 

(1) that though Mallappa executed an 
adoption deed, no adoption took place ; 

(2) that defendant No. 3 was married 
to Mallappa in 1903 ; 

(3) that the adoption, if it had taken 
place in 1905, was invalid ; 

(4) that as no adoption was proved and 
the passing of the adoption deed was kept 
secret, the plaintiff had no knowledge of 
any claim by the adopted son more than 
six years before suit. 

Accordingly a decree for partition 
was passed. 

In first appeal the learned Judge agreed 
with the trial Judge that no adoption had 
taken place. He thought that the issue 
of limitation was unnecessary, and, if it 
was, he was prepared to agree with the 
trial Judge. A second appeal was dis- 
missed under Order XLI, Rule 11, but an 
appeal under the Letters Patent having 
been admitted, it came on for argument 
before Pratt and Fawcett, JJ. 

Those learned Judges were of opinion 
that as under Section 2 of the Indian Limi- 
tation Act the word ‘ plaintiff * included any 
person from or through whom a plaintiff 


derived his right to sue, and the plaintiff 
claimed as heir of her husband, she was 
affected with the knowledge of the- 
alleged adoption. 

It would follow that if Article 118 of 
the Indian Limitation Act applied, the' 
suit was barred, because Mallappa had 
executed an adoption deed which he never 
intended to be acted upon and of which 
plaintiff had no knowledge. 

That such a conclusion would be. possi- 
ble would follow from the Full Bench 
decision of this Court in Shrinivas v. 
Hanmant (5) and the learned Judges were 
of opinion that so startling a result neces- 
sarily raised in their minds the doubt 
whether that decision was correct. 

It would be all the more startling con- 
sidering the peculiar facts of this case, 
for it has been found that Mallappa paci- 
fied the demands of defendant No. 3 that 
provision should be made for her son by 
her first husband by secretly executing a 
deed purporting to evidence an adoption, 
which had never taken place and which 
he must have known would be invalid if 
it hsyd been made. 

The decision in Shrinivas v. Hanmant' 

(5) was to this effect, that where a plaintiff 
in a suit for possession of property is met 
by the claim of a defendant setting up a 
title as an adopted son, the plaintiff’s suit 
is barred unless it is brought within six 
years of the date when the alleged aclop. 
tion became known to the phdntiff. 

The question referred to us is whether 
in view of the decision of the Privy 
Council in Thahuf Tiybhuwan Bahaduy 
Singh v. Raja Rameshar Baksh Singh (8) 
the decision in Shrinivas v. Hanmant (5) 
is still good law, and whether suits for 
possession where the plaintiff cannot 
succeed except by displacing an alleged 
adoption are governed by Article 118 of 
the Indian Limitation Act. 

It is necessary, therefore, to consider 
the facts of Tirbhiman's case (8) 
since Shrinivas v, Hanmant (5) was 
not mentioned in the judgment, and 
it can only be said to have been 
overruled if at all by implication. Tha- 
kur Basant Singh was the last male 
owner of the Taluqa of Samarpaha^ 
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He died in November, 1857 leaving his 
widow as his next heir. Thereafter a 
Sanad was granted to the widow and she 
became Taluqdav in her own right. She 
died intestate in 1893. The estate was 
claimed by Thakur Sher Bahadur as her 
son adopted after her husband's death. 
The plaintiflF'.who attained majority in 
1896 filfed the suit in 1899 claiming to 
succeed as the grandson of the widow's 
eldest brothej:. Both the lower Courts 
held in favour of the plaintiff. 

On appeal to the Privy Council it was 
argued that in any event there was an 
apparent adoption sufficient to satisfy the 
provisions of the Limitation Act of 1871 
as interpreted by the Privy Council in 
Jci^adamha Chowdhvam v. Dakhina 
Moliiin (6). It was admitted that if the 
Act of 1877 applied, the appellant-defen- 
daiit had no case but it was argued that 
as the appellant relied on title acquired 
before the Act of 1877 was passed, his 
rights were saved by Section 2 of the Act 
of 1877. 

That section is as follows : — 

“All references to the Indian Limita- 
tion Act of 1871 shall be read as if made 
to this Act ; and nothing herein or in that 
Act contained shall be deemed to affect 
•any title acquired, or to revive any right 
to sue barred, under that Act or under 
any enactment thereby repealed.” 

Their Lordships said at p. 163 : — 

“ Their Lordships are unable to accede 
to Mr. Cohen’s argument. Giving full 
effect to the Jagadamha case (6), and the 
other cases which followed it, they do not 
think that the immunity, such as it is, 
gained by the lapse of twelve years after 
the date of an apparent adoption amounts 
to acquisition of title within the meaning 
of Section 2 of the Act of 1877." 

To appreciate the full meaning of the 
decisive passage of the judgment it will 
be necessary to follow the history of the 
case in the lower Courts and the argu- 
ments * of counsel before the Privy 
Conncil, 

In the trial Court it was argued that 
the suit was barred by Article 118, 
Schedule II, of the Limitation Act of 
i877 as the acjipption of the defendant 
l>ecanie known to the plaintiff and his 


ancestors more than six years before thd 
institution of rfie suit. After refecring ta 
Jagadamha' s case (6) and Mohesk NayaiH 
Moonski V. Taruck Nath Moitra (7) the 
learned Judge said(p. 108) : — 

** The above decisions were given with 
reference to Article 129 of the old Act of 
1871, It is contended on behalf of the 
defendant that the principle enunciated in 
the above rulings is applicable to cases 
governed by the existing law.” 

Then after referring to Pavvathi Ammal 
V. Saminatha Guvukal {19) and SJmnivas v. 
Hanmant (5J, which adopted that view, 
and the numerous decisions to the con- 
trary, he continued (p. 159): — 

<< There seems to be a consensus of 
opinion in most of the High Courts that 
Article 118 of the pres3nt Act does not 
apply to suits for possession and I do not 
think we are justified in departing from it 
without the distinct authority of the 
Privy Council.” 

The Court of the Judicial Commissioner 
of Oudb concurred in this view. Before 
the Privy Council Mr. Cohen argued for 
the appellant that Act IX of 1371 
applied, and as no suit had been filed 
within the time fixed by Article 129 of 
Schedule to that Act the validity of the 
adoption could not be questioned in the 
plaintiff’s suit. The principle laid down 
in Jagadamba^s case (6), that when a suit 
to set aside an adoption was barred, so 
also was any suit which in order to suc- 
ceed must first get rid of the adoption, 
applied equally to Article 118 of the 
Schedule 11 to the Act of 1877. 

Mr. DeGruyther for the respondent 
argued that the suit was governed by 
Article 143 of Schedule II of Act XV of 
1877. Article 118 differed in its terms 
from Article 129 of the earlier Act and 
did not apply to a suit for possession. 
There had been no acquisition of title by 
the appellant in virtue of an apparent 
adoption within the meaning of Section Z 
of the Act of ,1877. Nor could it be 
laid down under Act XV of 1877 that 


(19) (1896) 20 Mad. 40» 36 M. L. J. 272. 
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a plaintiff must sue for a declaratory 
decree before suing for possession, and 
that his suit for possession was barred if a 
declaratory action was barred. 

It will be seen, therefore, that the ap. 
pellant, though he mainly relied on the 
contention that he had acquired a title 
under the Act of 1871,- and that title was 
preserved by Section 2 of the Act of 1877, 
also contended that the principle laid 
down in cases under Article 129 of the 
Act of 1871 applied to cases under Article 
118 of the Act of 1877 and that the suit 
was barred on that ground, Shrinivas 
V, Hanmant (5) being relied upon in 
Mr* Cohen’s reply. No doubt the sug- 
gestion that the immunity gained by the 
appellant by the lapse of six years, with- 
out a declaratory suit being filed, amount- 
ed to acquisition of title was too fanciful 
to demand any attention. 

It would seem, therefore, obvious to me 
that their Lordships having before them 
all the arguments which have been raised 
before us in this reference on behalf of 
the appellant deliberately adopted the 
contrary view as contended for by the 
respondents. 

And as if that had not been made suffi- 
ciently clear in the judgment, their 
Lordships in Umar Khan v. Niaz»ud-din 
Khan (9) referred to Tivhhuwan^s case as 
laying down that the omission to bring 
within the period prescribed by Article 
118 of the Second Schedule of the Indian 
Limitation Act of 1877 a suit to obtain a 
declaration that an alleged adoption was 
invalid or never in fact took place was 
no bar to a suit for possession of property. 

A^ Division Bench of this Court in 
Shrinivas Sarjevav v. Balwant Venkatesh 
(11) came to the conclusion that the deci- 
sion in Shrinivas v. Hanmant (5) had not 
been overruled by the Privy Council. The 
referring judgment of Pratt, J. analyses 
the reason given for that conclusion and 
points out the fallacies which underlie 
them. As a matter of fact when the 
Court was of opinion that the adoption of 
the defendant was valid the question of 
limitation became academical. 

I shall not discuss in detail the reasons 
given by the learned Judges, for I agree 
with what has been said by Pratt, J. 

I have already pointed out that their Lord- 
ships of Privy Council, having all the 
arguments before them which have been 
from time to time raised in this Court, 


came to a conclusion absolutely inconsis- 
tent with those reasons, and I see no 
object in referring to various passages in 
the judgments in other cases as showing 
that their Lordships could not have meacft 
what they said in Tirhhuwan's case (S). 

What their Lordships did mean is 
clearly enunciated in Umar khan's case (9). 
Whatever the nature of the adoption in 
that case and whatever its effect might be 
on ihe status of the person adopted, it 
was an adoption within the meaning of 
the word in Article 118 of Act 'XV of 
1877, and if it was set up as a defence to 
a suit for possession, the omission to bring 
a declaratory suit within six years was 
no bar to the suit for possession. 

I think the question can also be consi- 
dered frdm another point of view. The 
Limitation Act is an act for the limitation, 
of suits, prescribing the period withia 
which suits asking for various reliefs can 
be brought. In a suit for possession on> 
title, the only answer by the defendants 
which can be successful is a better titla 
than that proved by the plaintiff, and 
such a title may be obtained by adverse 
possession. An adoption may be the 
origin of such a title being acquired, but 
the defendant may succeed in his title by 
adverse possession and not by virtue of 
his adoption. 

But if his title depends on adoption 
apart from the question of adverse pos- 
session, he may succeed by proving his 
adoption and the question of the limita- 
tion of plaintiffs suit does not arise, 
provided it is brought within the period* 
prescribed for the particular suit he has^ 
brought. For the plaintiff is in the posi- 
tion of a defendant when he is resisting a 
claim by adoption and there is no bar 
of limitation to a defence. The mere fact 
that an adoption alleged to have taken 
place is not challenged does not set time- 
running in favour of the adopted son, so 
that he may acquire a title unless he is “in 
possession. 

Then if he is sued he can either say * I 
have been in possession for twelve years * 
or ‘ I am an adopted son and I have a 
better title than the plaintiff.’ It is then 
open to the plaintiff to say * your adoption 
as a matter of fact never took place or, if 
it did, it is invalid.’ 

Lastly, I may refer to the followings 
decisions of the High Courts of Calcutta^ 
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Madras and Allahabad: Ram Chandra 
Muherjee v. Ranjit Singh (20); Natthu 
Singh V. Gulab Singh (21) ; Velaga 
Mangamma v. Bandlamudi Veeraya (22), 
which are opposed to the view taken by 
this Court in Srinivas v. Hanmant (5), 
The judgment in Ve'aga Mangamma v. 
Bandlamudi '{22) shows that the learned 
Judges were clearly of opinion that the 
Frivy Council in Tirhhuwan Bahadur 
Singh's case ,(8) .overruled the view that a 
suit for possession where the validity of 
an adQption has to be determined is gov- 
erned by Article 118 of the Act of 1877. 

1 would, therefore, answer both parts 
of the question referred to us in the 
negative. 

Shahi J* : — The question referred to the 
Full Bench is whether in view of the 
Privy Council decision in Thakur Tivbhu- 
wan Bahadur Singh's case (8) the decision 
in Shrinivas v. Hanmant (5) is still good 
law and whether suits for possession 
where the plaintiflF cannot succeed except 
by displacing an alleged adoption are 
governed by Article 118 of the Limita- 
tion Act. 

My answer is that Shrinivas v. Han- 
mant (5) is not overruled by Tirbhuwan 
Bahadur Singh's case (8), that it is still 
good law in this Presidency, and that 
Article 118 would apply to suits for 
possession where there is a title by adop- 
tion to be displaced to the extent indicat- 
ed in Shrinivas v. Hanmant (5). 

We are not concerned in this reference 
with the questions whether on the finding 
of the lower appellate Court the rule in 
Shrinivas v. Hanmant (5) is applicable to 
the present case and whether on those 
facts the suit would be barred under Arti- 
cle 118. I express no opinion thereon as 
they are points for the Division Bench 
to decide. 

I desire to state briefly my reasons for 
the answer to the question referred to us. 

In the first place in Thakur Tirbhuwan 
Bahadur Singh v. Raja Rameshar Bakhsk 
Singh (8) their Lordships do not in terms 
purport to overrule Jagadamba Chowdh- 
rani v* Dakhina Mohun (6) and the other 


(20) (1809) 27 Cal. 242=4 C. W. N. 405. 

(21) (1895) 17 All. 167*1895 A. W. N. 36. 

(22) (1907) 30*Mad. 308*17 M. L, J. 182. 


cases which followed it, among which the 
case of Shrinivas v. Hanmant (5) must be 
included. That case was decided on the 
ground taken by the counsel for the ap- 
pellant whether the alleged adoption 
was or was not an apparent adoption to 
which the ruling in Jagadamba' s case (6) 
would apply if the Act of 1871 were then 
in force. Their Lordships hold in that 
case that giving full effect to Jagadamba' s 
case (6) and the other cases which follow- 
ed il they do not think that the immunity, 
such as it is, gained by the lapse of twelve 
years after the date of an apparent adop- 
tion, amounts to acquisition of title with- 
in the meaning of Section 2 of thh 
Act of 1877. 

That is the point which they decided 
and I am slow to accept the view, that if 
their Lordships meant to overrule Shrini- 
vas V. Hanmant (5) they would have left 
it to implication as to which there is so 
much doubt and difficulty. 

In other words unless the implication 
is clear, I think that it would not be right 
to treat the decision in Shrinivas v, Han- 
mant (5) as overruled. 

I do not think that the implication is 
by any means clear. The suggested im- 
plication is based upon the consideration 
that it was conceded in the argument by 
the counsel for the appellant in that case 
that the Act of 1877 did not apply, and 
admitted that he was out of Court if the 
Act of 1877 applied. The difficulty of 
inferring from this circumstance that 
their Lordships meant to overrule Shrini- 
vas V. Hanmant (5) is clear from the judg- 
ment in Shrinivas Sarjerav v. Balwant 
Venkatesh (11) followed in Bharma v. 
Balaram Sakharam (23). 

I do not for the moment say anything 
as to the correctness of the view accepted 
in these two decisions as regards the 
effect of the decision of the Privy Council 
in Tirhhuwan Bahadur Singh's case (8). 
But the implication, such as it is, is by no 
means so clear as to give rise to no doubt 
or difficulty. Where that is the case I do 
not think that it is right to treat a Full 
Bench decision or any decision as over- 
ruled by implication. 


(23) (1918) 43 Bom. 63=20 Bom. L. R. 836. 
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Secondly, on the merits I feel by no 
means clear that their Lordships meant 
to overrule Shrinivas v. Hanmant (5). The 
adoption in that case was not the ordi- 
nary adoption which, according to the 
Hindu law, gives title but it was really 
a nomination of an heir and an adoption 
only in the popular sense. It is possible 
that that circumstance may have 
influenced the counsel for the appellant 
in taking up the position with reference 
to the Act of 1877 that he did. Then the 
facts in that case were so special that I 
think it is entirely unsafe to hold that 
because it was admitted in that case that 
if the Act of 1877 applied, the defendant 
was out of Court, their Lordships meant 
to overrule v. Hanmant (5). 

It is possible to attribute that admission 
to other grounds and after giving the point 
my best attention, I am unable to hold 
that in view of Tirhhuvan Bahadur Singh's 
case (8), Shrinivas v. Hanmant (5) should 
be treated as overruled. 

I do not think that the observations in 
Umar Khan v. Niaz-ud-din Khan (9) which 
have been relied upon, have any such 
effect Those observations were made in 
a case in which the parties were Maho- 
medans and their Lordships distinctly 
point out that under the general Maho- 
medan law an adoption cannot be made; 
an adoption if made in fact by a Maho- 
medan could carry with it no right of 
inheritance. The preceding observations 
relating to Article 118 are applicable to a 
suit for possession like the one which 
their Lordships had to deal with in that 
case in which an alleged adoption carried 
with it no right of inheritance ; at least 
the observations are capable of being read 
in that sense, and were read in that sense, 
in Shrinivas Sarjerav v. Balwant Venkatesh 
( 11 ). 

It is significant that in Tirhhuvan 
Bahadur Singh's case (8) their Lordships 
bad to deal with an adoption in the 
popular sense and not one which would 
carry with it any title to property, and 
the reference to that case in Umer Khan's 
case (9) when looked at in the light of the 
context is capable of being read in that 
sense. 

Thus, on the whole, it is clear to my 
mind that Shrinivas v. Hanmant (5) 
cannot be treated as overruled and must 
be accepted as good law. 


As regards the second part of theques- 
tion I admit that it is desirable that there 
should be uniformity in the decisions on 
a point of this character as far as possi- 
ble in different High Courts and it is. 
clear that the other High Courts have 
not accepted the view taken in Shrinivas 
V. Hanmant (5), That, however, is a 
general consideration of importance but 
necessarily of limited application. 

I do not think that it would be right to 
disturb a rule of limitation affecting title 
to property, deliberately laid down <30 far 
back as 1899, and consistently followed 
during all these years in this Presidency 
on such a general ground. It seems to 
me that the main purpose of this re- 
ference is to settle the question as to 
whether Shrinivas v. Hanmant (5) is over- 
ruled by the decision in Tirhhuwan Baha~ 
dur Singh's case (8) and not to invite a re- 
consideration of the decision of the Full 
Bench in that case. It seems to me that 
the final word on this point must come 
either from the Legislature or from the 
Privy Council. We are informed that 
the question as to the correctness of 
Shrinivas v. Hanmant[S) arises in an appeal 
from this Court to the Privy Council, 
which has been admitted, and in which 
the point is likely to be decided. The 
present state of the decisions is embarrass- 
ing to those whose rights are affected by 
the application of the rule in Shrinivas v. 
Hanmant (5). 

I do not consider it necessarry to re- 
examine the whole subject with a view to 
consider whether Shrinivas v. Hanmant 
(5) has been rightly decided. Under the 
circumstances I think that the rule in 
that case should be applied so far as it 
may be applicable to the facts of any 
particular case. 

Fawcett J* : — I agree with the learned 
Chief Justice that both parts of the ques- 
tion referred to the Full Bench should be 
answered in the negative. I concur gene- 
rally in his reasons and will abstain from 
adding t^ the great quantity of literature 
on the point, in which the arguments pro 
and con are fully stated. In brief, I 
believe that the Privy Council did intend 
in Tirhhuvan Bahadur Singh's case (8) 
to decide the point that had been fully 
argued before them, whether, the princi- 
ple of Jagadamha's case (6) was applica* 
ble to cases governed by tfie Limitation 
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Act of 1S77, Article 118. I think, there- 
fore, that we should fall into line with all 
the other High Courts in India and cease 
to give effect to the view taken in Shvini- 
vas V. Hanmant, 

Answer in the negative^ 
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• Pratt AND Fawcett, JJ, 

Doddava Konu Parahya and others — De- 
fendants- ApQellajits 

V, 

Yellawa Konu Yallappa Ninni — Plaintiffs- 
Respondents, 

Letters Patent Appeal No. 91 of 1920, 
decided on 6th March, 1922, 

{q.) Practice — New plea — Plea abandoned at 
earlier hearing cannot be raised later on. 

Where at an earlier hearing a party abandons 
any point he cannot be allowed afterwards to 
take it up. [P. 233, C. 2.] 

(b) Legal Practitioner — Admission by — 
Parties are bound unless counsel was misled 
by mistake. 

Parties are bound by admissions of counsel, un- 
less he has been induced or misled by some 
circumstances to make a statement under a mis- 
take. [P. 234, C. 1.] 

(c) Civil P. C., S. 700 — Question of law 
depending on evidence cannot he raised, 

A question of law depending on evidence can- 
not be raised in second appeal for the first time. 

[P. 233, C. 2] 

(d) Evidence Act, S. 102 — Evidence on both 
sides let in — Onus is immaterial. 

Where both parties have let in evidence the 
incidence of onus is an academic question which 
does not affect the conclusion, [P. 233, C. 2.] 

Nilkanth Atmaram — for Appellants, 

G. N, J'hakore, /. G. Rele a.nd H, B, 
Gumaste — for Respondents. 

[After the decision of the point referred 
to the Full Bench reported on p. 223 the 
following judgment was delivered.] 

Pratt» J. i-^The Full Bench have now 
decided that the limitation of the suit is 
not governed by Article 118, and the suit 
therefore is not barred by limitation, Mr. 
Nilkanth Atmaram however now attempts 
to attack the judgment of the District 
Court on two grounds, first, that the 
plaintiff is estopped from challenging the 
adoption made by her husband through 
whom she claims, and secondly, that the 
onus -of proof is placed upon the appel- 
lant on the issue as to factum of the 
adoption. 

It will be convenient to take the sec- 
*cond point first. Both the lower Courts 
have found that as a matter of fact no 
adoption ever took place and that the 
deed was a %ham transaction secretly 


executed merely to please the natural 
mother Yalawa. This is a finding of fact 
which the appellant cannot challenge in 
appeal, but he seeks to do so on the 
ground that the onus of proof on that 
issue was wrongly thrown upon him. 
But as both parties have called evidence 
on this issue the incidence of the onus is 
an academic question which does not 
affect the conclusion. The conclusion 
therefore stands that there was in fact no 
adoption and if there was in fact no 
adoption, it is impossible to see how the 
plaintiff can be affected by any estoppel. 
Both these points however are not open, 
for when the appeal was first argued by 
Mr, Coyajee, he took his stand clearly on 
the point of limitation which now has 
been decided against him. I would 
therefore confirm the decree of the lower 
appellate Court and dismiss the appeal. 

On the question of costs, Mr. Nilkanth 
Atmaram appeals to the Court not to 
make him pay the costs of the other 
party on the ground that he was misled 
by the ruling in Srinivas v. Hanumantk 

(1) . But I do not think that there is any 
reason for depriving the respondent of 
the benefit of the ordinary rules that 
costs should follow the event. 

Fawcett J-- — In regard to the point of 
estoppel which is now suggested, that is 
raised for the first time and he could only 
succeed if the evidence brought the case 
within the terms of Section 115 of the 
Evidence Act. It would be necessary to 
inquire whether the admission of Mal- 
lappa in the adoption deed, that he had 
duly adopted defendant No. 1, had led 
the defendant to believe that to be true 
and to act upon that belief to his prejudice. 
These are questions of fact which, it 
seems to me, cannot be decided on the 
record as it stands, there having been no 
issue raised on the point. The conten 
tion, therefore, fails under the ordinary 
rule that a point of law which cannot be 
decided without further evidence mayi 
not be raised in second appeal GavadappJi 
v. Girimallappa (2). 

In any case I agree with my learned 
brother that, inasmuch as Mr. Coyajee at 
the first hearing of this appeal abandoned 
all other points except his contention that 
the suit was barred by limitation, the 
appellant canhot now be allowed to go 
behind that admission. He had power 

(1) (1910) 24 Bom. 260= 1 Bom. L. R 799. 

(2) (1895) 19 Bom. 331. 
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to abandon other issues that might have 
been raised in the appeal. Venkata v. 
Bhashyakamlu (3). Parties are bound by 
their counsel’s admission, unless he has 
been induced or misled by some circum- 
stances to make a statement under a mis- 
take* Here there had been no such 
mistake* 

It is urged that Mr. Coyajee gave up 
the other points under the assumption that 
the law laid down in Shrinivas v. Han- 
want (1) would be accepted by the Court. 
No doubt that may have been one of the 
reasons for his confining his case in the 
way he did. But the assumption that the 
Court would follow the ruling in Shrinivas 
V. Hantnant (1) is not one that he was 
entitled to make, and he took the risk of 
the Courts’ making the reference to a 
Full Bench which actually ensued. It is 
obviously undesirable that that reference 
should be entirely stultified by the appel- 
lant now being allowed to go into points 
which, if decided in his favour, will 
render the reference and the ruling of the 
Full Bench ineffective as mere obiter 
dictum. 

Therefore, I agree, that in consequence 
of that ruling, the appeal should be dis- 
missed with costs. 

Appeal dismissed, 

(3) (1902) 25 Mad. 367=29l[. A. 6=8 Sar. 258 
(PC.). 
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Macleod, C. J. and Coyajee, J. 

Keskav Raghunath Joshi — Plaintiff-Ap- 
pellant 

V. 

G^urkhan Daimkhan Bulere — Defend- 
ant-Respondent. 

S. A. No. 425 of 1921, decided on 20th 
January, 1922, from a decision of Dt. J„ 
Thana in A. No. 342 of 1920, 

Limitation Act (1908). Art. 134--Transfer 
by mortgagee as owner — Purchaser for value 
without notice — Subsequent knowledge by the 
transferee will not stop limitation running. 

Defendant No. 1 with whom plaintiff’s pre- 
decessor*in-tit1e mortgaged certain lands, sold as 
owner the land to defendant No. 2 who was a 
purchaser for value without notice and gave him 
possession. Defendant No. 2 came subsequently 
to know that defendant No. 1 was only a mort- 
gagee and not the owner of the land. In plain- 
tiff's suit, after 12 years of the transfer, for re- 
demption : 

Held ; It was barred under Article 134 of tbe 
Indian Limitation Act. Unless direct provision is 
made in the Act, that on the acquisition of such 


knowledge the time which had previously begun 
to run against the mortgagor should stop it is 
difficult to say that the later knowledge on the 
part of the transferee would prevent time running 
in his favour. [p, 234, C, 2.J 

P, B. Skingne— for Appellant. 

Pendse with V, D, Limaye — for Respon- 
dent No. 1. 

Macleod) C* J. • — The plaintiff §ued to 
recover by redemption possession of the 
plaint property. The property had been 
mortgaged with possession in 1891 by 
one Ganpat Bhiva Chavan for himself 
and as guardian of his minor nephew 
Krishna Babaji Chavan to the first 
defendant’s father Martand. The equity 
of redemption eventually came to two 
girls, Kondi and Niri, from whom the 
plaintiff purchased in 1918. 

In 1902, Martand sold the property to 
the second defendant purporting to be 
the owner thereof, and the second defen- 
dant has since been in possession. 

It is clear then that any suit against 
the second defendant to recover posses- 
sion of the suit property must fall under 
Article 134 of the Indian Limitation Act 
if it is not filed within twelve years from 
the date of the transfer. But the appel- 
lant wishes to rely on the fact that within 
a few months of the transfer, the second 
defendant acquired the knowledge that 
Martand was a mortgagee and not an 
owner. Defendant No. 2 stated that he 
asked Martand why he sold the property 
if he was only a mortgagee, and Martand 
said he had become the owner in pur- 
suance of an agreement, which he promi- 
sed to give to the second defendant later 
on. Whether that story is true or not, 
the Indian Limitation Act makes no pro- 
vision for the case of a transferee who 
gives valuable consideration at the time 
of transfer from an ostensible owner, but 
finds later on that his transferor was only 
a mortgagee, and not owner of the pro- 
perty transferred. 

There does not seem to be any direct 
authority on this point. But unless direct 
provision is made in the Act, that on the 
acquisition of such knowledge, the time 
which had previously begun to, run 
against the mortgagor should stop, it 
is difficult to say that the later know- 
ledge on the part of the transferee would 
prevent time running in his favour,, 
Good faith is no longer required on the 
part of the transferee. Article 134 of 
the Indian Limitation Act’, XV of 1877 
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had the words *'and afterwards purchased 
from the trustee or mortgagee for a valua- 
ble consideration," while in the present 
Article 134 the words are “and afterwards 
transferred by the trustee or mortgagee 
for a valuable consideration.’* 

In Bagas IJmarji v, Nathabhai Utatnram 
0)it was pointed out that the alteration in 
the language of Article 134 of the Indian 
Limitation Act {IX of 1908) was a “ legis- 
lative recogftitibn of the soundness of the 
view that the Article was intended to give 
protection to all transferees for value in- 
cluding mortgagees." Therefore the appeal 
must be dismissed with costs. 

Coyajee» — I agree that in the pre- 
sent state of the law it is difficult to give 
effect to the contention raised on behalf 
of the appellant, namely, that five or six 
months after the purchase the second 
defendant obtained the mortgage*deed 
itself from Martand and that therefore he 
had knowledge of the nature of his 
vendor’s rights, The learned District 
Judge in this connection observes: — 

“There is, however, nothing to show, 
and no good reason to believe that the 
recitals in his sale-deed were made in col- 
lusion with him and the mortgage-bond 
was handed over to him at the time the 
sale-deed was passed and not subsequently 
as stated by him. On the whole, there- 
fore, I find upon the strength of the 
recitals in the sale-deed, that the mort. 
gagee ^^artand had purported to sell the 
land as his absolute property and defen- 
dant No. 2 had purchased it as such. 
That being so, the case is governed by 
Article 134 of the Indian Limitation 
Act.” 

The learned Judge is right. When a 
mortgagee sells the mortgaged property 
as an ostensible owner and there is valua- 
ble consideration for the sale, the right 
of the purchaser becomes unassailable by 
the mortgagor by the lapse of twelve 
years from the date of the purchase. The 
mortgagee may be dishonest, the purcha- 
ser^ may not make any enquiry as to his 
vendor’s title ; the mortgagor may be 
ignorant of iKe sale of his property by 
the mortgagee : these facts no longer 
affect the rights of the purchaser who has 
given valuable consideration. Article 134 

(1) (1911) 36 Bom. 146«13Bom. L.R. 1057=a 

12 I C. 737. 


of the Indian Limitation Act (IX of 1871) 
required “ good faith” on his part That 
condition was, however, removed by Act 
XV of 1877 and is not re iniposed by Act 
IX of 1908. 

The, language of the enactment now in 
force being clear, the plaintiff’s suit must 
fail. 

Appeal dismissed. 

A LR^ 1922 Bombay 235. 

Macleod, C. J. and Coyajee, J. 

Jayant Bapsha Savant — Defendant -Ap- 
pellant 

V. 

Abdul Rahiman Mahomed Ihyahini — Res- 
pondent. 

S. A, No. 676 of 1Q20, decided on 9th 
January, 1^22, from a decision of Asst.J., 
Thana in Appeal Nos. 97 and 107 of 1920. 

Land Tenure — Khoti lands, — Khoti Nisbat 
lands — Khoii Khasgi lands — Purchaser oft is 
liable to pay Faida. 

A purchaser of Khoti Khasgi lands from one 
of the CO sharers Khots, would be liable to pay 
Faida unless he was able to show that by virtue 
of some custom or agreement amongst the Khots 
the Faida was not payable, 

N» V, Gohhale-^iox Appellant. 

V, B, Vifhar — for Respondent. 

Macleod) C» J.:— The plaintiff alleged 
that he was a co- sharer Khot of the suit 
village of Bhandivli ; that he managed 
the suit village m the years 1914-15, 1915- 
16,1916-17 and 1917 18; that a Khoti 
Khaia stood in the defendant’s name ; 
and that the defendant did not pay Dhanv 
and Faida for those lands. The defen- 
dant inter alia contended that for some 
lands in suit he was liable to pay only 
Dhava and local cess ; and the main issue 
in the suit was whether for those lands he 
was liable to pay the Fatda, 

In the trial Court the learned Judge 
points out that a Khot in respect of his 
Khasgi lands is a tenant to himself so 
far as his liability to the body of Khots is 
concerned. With regard to Khasgi lands, 
1 understand, the position is that the holder 
is still liable to pay Faida to the general 
body of the Khots^ and that this payment 
of Faidaiox various Khasgi lands held by 
various co-sharers in the ordinary course 
would be adjusted when the division of 
profits is made among the joint body of 
the Khots. 

The defendant, as a purchaser of Khoti 
Khasgi lands from one of the co sharers- 
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.Kkots^ would be liable to pay Faida un- 
less he was able to show that by virtue 
of some custom or agreement amongst 
the Khots the Faida was not payable. 
That 'was a matter to be proved by evi- 
dence, and as the learned Judge points 
out no evidence whatever was adduced. 
The fact that the defendant produced 
four sale-deeds, under which the defen- 
dant bought Khoti Khasgi lands, which 
were alleged to be immune from the pay- 
ment of Faida, would not be relevant un- 
less it could be shown that the general 
body of Khots had agreed to those terms. 
The plaintifPs claim was, therefore, 
decreed in the trial Court, and this 
decision was confirmed in appeal. 

The learned appellate Judge relied 
upon the decision in Raghunathrao v. 
Vasudev (1) that a Khoti sharer, if he 
sold his KJioii Khasgi lands, lost his rights 
thereto as against the general body of the 
Khots, and if after the sale he remained 
in possession of such lands, he was a 
tenant-at-will and could be ejected ; and 
the head-note also says that if a Khoti 
sharer parts with his Khoti Khasgi lands, 
then those lands, in the hands of an out- 
side purchaser become Khoti Nishat, that 
is to say, the purchaser not being a mem- 
ber of the body of Khots cannot hold any 
lands as Khoti Khasgi'" as that expres- 
sion refers only to lands in the occupa- 
tion of a Khot and cultivated by him or 
Dy his hired labourers. It is clear, thcre- 
bre, that these lands in the possession of 
the purchaser are liable to pay Faida 
Linder the arrangement which was made 
in Exhibit 29, whereby it was arranged 
that the tenants of Khoti Nishat lands 
were to pay Re. 1 assessment and As. 8 
Faida, 

Therefore the decision of the Court 
below is correct and the appeal must be 
dismissed with costs. 

Coyajee>J**‘ — I concur. The defen- 
dant’s plea, so far as it appears on the 
evidence, seems to be that he is not 
liable to pay Faida in respect of the Khoti 
Khasgi lands now in his possession. This 
plea was disallowed by both the lower 
Courts, and in my opinion, for sufficient 
reasons. The lands in question are not 
Dhara lands. They are Khoii Khasgi 
lands which are thus explained by 
^r. Justice Ranade in Secretary of State 

(1) (1899) 23 Bom. 769*1 Bom. L. R. 436. 


for India v. Narayen Namshet Kamre- 
kar (2). 

Knoti Khasgi lands have been thus 
defined in Mr. Justice Candy’s book on 
Khoti Tenure. ‘ All land in a Khoii 
village, which is not Dhara, must be 
Khoti, The Khoti lands which are culti- 
vated by the Khot himself, or by fneans 
of hired labourers are called Khoti Khasgi, 
and the rest is Khoti Nishat, and may be 
sub let to permanent tenants or to recent 
cultivators.” 

Now all Khoti lands are liable to pay 
Faida, that is, the Khofs profits. It con- 
stitutes his remuneration for the 
trouble and risk of collecting the revenue 
of the village, and managing the village. 
Khoti Khasgi lands are not exempt from 
such imposition. When the Khoti Vatan 
is held by one single individual, he is, so 
to say, his own tenant as regards the 
Khoti Khasgi lands in his private occupa- 
tion. The position as regards the pay- 
ment of this Faida becomes clearer when 
such Khoti Vatan is held by a body of 
sharers. In that case each sharer holding 
Khoti Khasgi lands becomes a tenant of the 
co-parcenary and pays Faida to thenvhole 
body of Khots including himself ; and 
when a Khoti village is taken under at- 
tachment by Government, the Khot is 
liaible to be assessed for Khoti Faida in 
respect of lands in his private occupa- 
tion Ramchandra Narsinha Mahajan v. 
Collector of Ratnagivi (3) and Rauchandva 
Daji Joshi v. Visaji Bapuji Kanhere (4). 

It was no doubt open to the defendant 
in this case to prove that this particular 
Khoti land had been the subject of a 
special agreement between his vendor 
Khot and his co-sharers. The burden 
of proving it lay on him. No such agree- 
ment, however, has been either alleged or 
proved in this case. The learned trial 
Judge pointed this out when he said 
“ defendant has not adduced any evi- 
dence to show that he is not liable to pay 
Faida to plaintiff in virtue of any custom, 
or agreement. 

In these circumstances, in my opinion 
the decree of the lower Court is right. 
Decree affirmed. 

(2) (1899) 23 Bom. 518*1 Bom. L.R. 19. 

(3) (1870) 7 B. H. C. R. (A. C. J.) 41. 

(4) (1880) P. J. 297. 
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Macleod, C. J. and Coyajee, J. 
Hanmant Timaji Desai and others — De- 
fendants- Appellants 

V. 

Raghavendra Rao Gururao Desai — Plain- 
tiff- Respondent. 

F. A. No. 157 of 1921, decided on 17th 
January 1922, from a decision of 1st 
Class Sub-Judge, Dharwar in Darkhast 
No. 399 of 1920. 

fa) Limtation^Act^Art, 182, Cl 7, — Instalment, 
non-payment of — Subsequent payments of other 
instalments — Appropriation — Earlier instaU 
ment mUst be deemed paid off, 

It‘is the duty of the Court when instalments are 
paid to appropriate them to the earliest instal- 
ment unpaid, unless at the time the payment is 
made the instalment is already barred by limita- 
tion. [P 238,C.l.], 

(b) Mortgage — Decree — Remedy against pro-, 
yerty alone given — Decree cannot be executed 
personally — C, P. C., O. 34, R. 14 

Where a decree only gives the mortgagee a 
remedy against the mortgaged properties the only 
way in which the mortgagee can recover his 
money is by sale of the mortgaged property, if the 
personal remedy on the money claim against the 
mortgagor is barred. [P. 238, C, 1.] 

<c) Civil P. C., O. 34, R. 14 — Personal 
remedy barred — Instalment decree providing 
for sale of property incase of default-^ Applica- 
tion' for sale dismissed as premature — Main, 
tainability of suit for sale is doubtful. 

Where at time when personal remedy would be 
barred by limitation, an instalment decree is pass- 
ed on an award in a mortgage suit and the decree 
contains adefault clause entitling the decree-holder 
to execute the decree and bring the property to 
sale and where such an application for execution 
is dismissed as being premature it is very doubt- 
ful if it will bo a correct reading of Order 34, Rule 
14 to hold that a suit may be brought for the 
recovery of the amount by sale of the property 

[P. 237. C. 2j. 

N, V, Gokhale — for Appellants. 

A. G. Desai — for Respondent. 
Macleod, C*J.: — The plaintiff obtained 
a decree on an award on the 8th October, 
1915, whereby it was directed that the 
defendants should pay to the plaintiff 
Rs. 14,000 by eleven instalments; that 
the first, ten instalments were to be paid 
by annual instalments of Rs. 1,300 each, 
and the last instalment was to be one of 
Rs. 1,000 ; that the defendants should pay 
the instalment every year on 1st August 
to the .plaintiff, that the first instalment 
was to be paid on 1st August, 1916 ; that 
if the defendants failed to pay any two 
instalments out of the siid instalments, 
the said two instalments should be 
paid within six months from the date of 
default to pay the second instalment, and 
that in case of iailure to pay the said two 
instalments within six months accord- 
ingly, the plaintiff should recover the 
whole amount of the said two instalments 
and.the future instalments that remained 


unpaid on that day, and costs, by sale of 
the property mentioned in the deed of 
mortgage without possession. 

The date of the mortgage on which 
the decree was passed was 8th Septem. 
ber, 1904. It is quite clear that any* 
personal rem3dy against the mortgagor 
would be barred by limitation. The 
first instalment was paid on the 1st August 
1916, but the second one not having been 
paid the plaintiff applied in July 1918 for 
execution of the decree by selling a por- 
tion of the mortgaged property to realize 
the amount of the second instalment. 

The defendant contended that the pro- 
party could not be sold unless two instal- 
ments were in arrears .and the matter came 
up to the High Court on appeal from the 
decision of the Subordinate Judge allow- 
ing execution to proceed : Hanmant v. 
Raghavendra (1). It was held that the 
application for execution was premature. 
But from the judgment of Mr. Justice 
Shah it might be inferred that the Court 
was of opinion that a suit might have 
been filed to recover Rs. 1,300 the instal- 
ment due, and in that suit a decree might 
be obtained for sale of the mortgaged pro- 
perty or sufficient to satisfy the payment 
of the instalment in arrear. With due 
respect we doubt very much if that 
was a correct reading of Order XXXIV, 
Rule 14, Civil Procedure Code. 

But at present we are concerned with 
later Darkhast taken out by the plaintiff 
by which he sought to recover the instal- 
ment which fell due on the 1st August, 
1917 by attaching other property of the 
defendant, namely, the decree which he 
had obtained against one Shrinivas Murhar 
in the Court of Haveri. The Judge said 

“ the most important question which I have to 
decide is, therefore, whether plaintiff can proceed 
now against the persons of the defendants, or 
their property other than that mortgaged to him 
in Exhibit 4,” 

and he found that the plaintiff was 
entitled to recover the amount claimed 
either from the persons of the defendants 
or from any of the property of their except- 
ing the mortgaged property in Exhibit 4. 

It was eventually found that the 
decree which was attached had been 
fully satisfied. Therefore in the ordinary 
course the Darkhast would fall to the 
ground. But the point decided againsi 
the defendants was that in the case of 
any one instalment remaining unpaid 
after the due date, the plaintiff could 
execute against the persons of the 
defendants or against any property 


• (1) (1920),44 Bom.981 = 5fL I.C. 221 = 22 Bom 

L.R. 650. 
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beloaging to them, other than the mort- 
gaged property. That is an impor- 
tant question, and it appears to us that 
it was wrongly decided by the Court 
below. 

It seems clear that where the decree 
only gives the mortgagee a remedy against 
the mortgaged porperty, the personal 
remedy on the money claim against 
the mortgagor being barred, the 
only way in which the mortgagee can 
recover his money is by sale of the mort- 
gaged property. The decree directs that 
execution should only issue against the 
mortgaged property in the event of two 
instalments being in arrears for six 
months, and it may be that if one instal- 
ment remains in arrear, and the plaintiff 
may be running the risk of losing 
that instalmient, he would be entitled 
to file a suit for payment of that 
instalment, which could be recovered 
by sale of the mortgaged property ; 
and it seems if the decree is con- 
strued strictly that would be the only way 
in which he could recover the last instal- 
ment, the others having been duly paid, 
since it could not be said that two instal- 
ments were in arrears, as that was the 
sole condition under the decree on which 
the sale could be directed. 

However it is not necessary to decide 
that point at present. But it seems that 
although four instalments had been paid 
under the decree, the last three instal- 
ments had been credited to the instalments 
for 1918, 1919 and 19^0, leaving the in- 
stalments for 1917 still unpaid. The 
result might be that recovery of that in- 
stalment, if the remaining instalments 
were paid according to due dates, would 
become barred entirely, and we do not 
think that that was the intention of the 
Court when the decree was drawn up. It 
would be the duty of the Court, when in- 
stalments are paid, to appropriate them to 
the earliest instalment unpaid. The 
debtor cannot allow such earlier instal- 
ments to remain unpaid, unless at the time 
he makes the payment the instalment 
was already barred by limitation. 

It seems to us, therefore, that this 
decree should be considered as if instal- 
ments up to 1919 had been paid, and the 
instalment for 1920 remained due. Any 
instalment paid hereafter will be appro- 
priated according to date, so that as soon 
as two consecutive instalments are in 


arrears, then the plaintiff will be entitled 
to execute by sale of the mortgaged pro- 
perty. The appeal will be allowed and 
the Darkhast will be amended according 
to this judgment so as to show that the in- 
stalment for 1920 is in arrear and not the 
instalment for 1917. The fresh Darkhast 
now filed should also be amended accord- 
ing to this judgment. The appellant to 
get costs of the appeal. 

Appeal allowed, 

^ A I R. 1922 Bombay 239- 

Macleod, C. J, and Shah, J. 

Ramachandra Venkatesh Sholopure — Ap- 
plicant V. 

Shrinivas Krishna Kulkarni — Oppo- 
nent. 

Civil Extraordinary Application No. 
43 of 1921, decided on 3rd November, 
1921, from an order of Sub-J. Bagal- 
kot. 

Civil P. C. ( 190S) tScc. 1 1 ^Execution proceed- 
iftg — Application dismissed as time barred — 
Subsequent application relying on a valid 
acknowledgment is not barred ^ 

The dismissal of an application for execution 
as out of time does not prevent the executing 
plaintiff from filing another Darkhast and seeking 
to bring it within limitation on grounds which were 
not before the Court when the previous Darkhast 
was filed Tne doctrine of res judicata cannot 
be extended to that length. [P. 239, Cl 1] 

H. B, Gumaste — for Applicant. 

5. D. Sapre — for Opponent, 

Macleod) C* J. ’• — The petitioner ob- 
tained a decree in Suit No, 91 of 1913 in 
the Court of the Second Class Subordi- 
nate J udge at Bagalkot against the oppo- 
nent on the 2nd August, 1913, and filed an 
application for execution on the 3rd July, 
19l5. The application was struck off 
as notices were not served on the opponent 
A second application for execution No. 
166 of 1919 was made on 2Uh June, 1919 
but it was rejected as time-barred. The 
decree-holder again applied for execution 
on the 19th June, 1920 relying on an ac- 
knowledgment made on the 19th June, 
1917 and signed by the opponent in a 
compromise application in a parti- 
tion suit between himself and his bro- 
ther. The learned Subordinate Judge 
said:- 

*<Darkhast was held to be time-barred in 
a previous application. The point is thus 
res judicata. The present application 
must, therefore, be rejected.*^ He decid- 
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ed, therefore, that once a Darkhast 
had been icejected as time-barred 
no further Darkhast could be filed. 
That is not in agreement with the decision 
in Mahadev v. Tnmhakhhat (1). 

All that \iras decided in the previo^us 
Darkhast of 1919 was that the Darkhast 
itself was not in time. That would not 
prevent the executing plaintiff from filing 
another Darkhast and seeking to bring it 
within limitation on grounds which were 
not before the Court when the previous 
Darkhast was filed. The only ground on 
which this Darkhast could be rejected 
would be that the petitioner ought to 
have relied upon the acknowledgment of 

t une, 19l7, when he filed the previous 
)arkhast, and not having done so he is 
for ever barred from relying upon it. It 
does not seem to me that the doctrine of yes 
judicata can be extended to this length. 

I agree with what was said by my 
brother Shah in the case of Mahadev v. 
Trimbakbhat (1) which was cited, that in 
the earlier Darkhast there was no adjudi- 
cation that the execution of the decree 
was barred but only that the application 
was not shown to be in time, 

I think, therefore, that the rule must be 
made absolute and that the Darkhast 
must be returned to the lower Court to 
be dealt with on the merits. 

Costs to be costs in the Darkhast. 
Shah, J. I agree. 

• Rule made absolute. 


(1) (1918) 21 Bom. L. R. 344=50 I, C. 972. 

A. I. R. 1922 Bombay 239 (1). 

Macleod, C. j. and Coyajee, J. 

Emperor — Prosecutor 

v. 

Laxman Nath — Respondent. 

Cr. Ref. No. 61 of 1921, decided on 
12th January, 1922, from reference made 
by Dt. Magistrate, Sholapur. 

Criminal P. C. fl898^, S. 34^ — Police — Prose” 
cution — Costs of adjournment — Complainant 
should not be saddled with. 

If an adjournment of a case takes place for 
which the complainant is sol«ly to blame, an 
order can be made that he must pay any costs 
which may have been incurred by the accused. 
But in a case of prosecution by the Police the 
complainant cannot be saddled with the costs in- 
curred by the acoused, at the time of granting an 
adjournment 

Macleod? C- J*’— This is a reference 
by the District Magistrate of Sholapur 


asking the High Court to exercise the 
powers conferred by Section 439 of the 
Criminal Procedure Code with regard to 
an order of costs under Section 314, Cri- 
minal Procedure Code, passed by the 
Second Class Magistrate of Malsiras. 
That order was that the expenses incurred 
by the JOth accused in bringing a pleader 
from Pandharpur, a distance of thirty-two 
miles and going back the same distance 
and also his pleader’s fees which had 
been settled by the parties should be paid 
by the complainant. 

Now I could understand that if an 
adjournment takes place for which the 
complainant is solely to blame, then an 
order could be made that the complainant 
should pay any costs which may have 
been incurred by the accused. But in this 
case, as the District Magistrate points out, 
the complainant was not at fault as the 
Magistrate had taken cognizance of the 
offence upon police report. The Police 
Sub- Inspector was responsible for keep, 
ing the witnesses in question present on 
the date fixed, and not the complainant 
who was only a witness. 

We agree with the reasons given by 
the District M agistrate for setting aside 
the order passed by the Second Class 
Magistrate, and accordingly the order is 
set aside, if the amount has been paid it 
must be refunded. 

Order set aside. 


* A- h R. 1922 Bombay 239 (2). 

Macleod, C. J. and Shah, J. 

Sitahai Nages Desai — Plaintiff-Appellant 

v. 

Parvatibai Nagesh Desai — Defendant- 
Respondent. 

S. A. No, 519 of 1921, decided on 3rd 
April, 1922, from a decision of Asst. J., 
Belgaum in A. No. 236 of 1920. 

* Hindu Law — Adoption — Daughter's 
husband can he adopted. 

Under Hindu Law, the adoption of daughter's 
husband is valid. 

A. G. Desai ^nd D. R. Manerihar — for 
Appellant. 

G, 5. Rao — for Respondent, 

Macleod, C J.:-The main question 
which has been argued in this appeal is 
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whether the adoption by the first defen- 
dant of her daughter's husband was valid. 
The question arose in second Appeal No, 
911 of 1915 in a case amongst Sudras and 
although there is no judgment, the appel- 
late Court confirmed the decision of the 
lower Court that the adoption was valid. 
No authority has been cited for the pro- 
position that in Hindu law there is a 
direct prohibition against the adoption of 
the daughter’s husband. We are asked 
to hold that it is invalid on the ground 
that by the adoption the husband in effect 
becomes the brother of his wife, and, 
therefore, we should ourselves lay down 
that according to the rules of Hindu law 
the adoption of a daughter’s husband ds 
invalid. 

For myself, I should say in the absence 
of a prohibition it would be difficult to 
hold that such an adoption, however 
undesirable it may be in ordinary cir- 
cumstances, invalid. In this case the 
widow appears to have been endeavour- 
ing to carry out as far as possible the 
wishes of her husband, who had express- 
ed a desire that the sons of one of his 
daughters should be adopted. However 
both the sons of the second respondent 
died, and therefore no daughter’s son was 
available for adoption. 

It was also argued that there was an 
implied prohibition against the adoption 
of any one other than a daughter’s son, 
but all that the evidence shows is that it 
was the desire of the husband that a dau- 
ghter’s son should be adopted, and it can- 
not be inferred that if a daughter’s son 
was not available the husband prohibited 
the adoption of any one else. The appeal 
is dismissed with costs. 

Shah, J :-I agree. 

Appeal dismissed, 
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Marten and Crump, JJ. 

In re Maruti Bapuji Sonar, 

Cr. Ref. No.25 of 1922, decided on lOth 
May, 1922, from the Dt. Magistrate, Nasik. 

Bombay District Police Act f 1890) , Ss. 57 and 
58 (2) — Finder of property — No claim by any- 
body — Finder is entitled to it. 

Property not claimed by anybody after a pro- 
clamation is issued under Section 58 (2) should 
be made over to the finder. [P, 240, C. 2 ] 

No appearance on either side. 

Marten, J* • — This is a somewhat cu- 
rious case. A boy found some property, 


and very properly handed it over to the 
Police for enquiries to^ b^ made. The 
Magistrate thereupon under the Bombay 
District Police Act, IV of 1890 issued a. 
proclamation for the true owner. No- 
such owner has come forward, and even- 
tually the Magistrate sold the property, 
and has made an order vesting the 
sale proceeds of the property in Govern, 
ment. 

It does not seem at first sight clear why 
the Government should get the property 
and why the boy who found the property 
and who prima facie is entitled to it in the 
absence of the true owner, should be de- 
prived of it. 

On investigation we find that this very 
point has been decided in this High 
Court by Mr. Justice Russal and 
Mr. Justice Chandavarkar in 1911 where 
almost precisely a similar case arose from 
Ahmedabad. There a similar course had 
been taken by the Magistrate, but that 
decision was set aside by the High Court 
and the property was ordered to be res- 
tored to the finder. Moreover the papers 
afterwards went before Government and 
were subsequently printed and circulated 
for general information amongst the 
Magistrates and other judicial officers in 
the mofussil. 

That precedent we propose to follow inj 
the present case. When this matter camel 
before this High Court originally there) 
was no such reference by the District 
Magistrate as we have now got. So 
now, as regards mere procedure we 
are in the same position as in the Ahmeda- 
bad case. 

Accordingly the order made by the 
learned Magistrate will be set aside, and 
the property or rather the sale proceeds 
will be ordered to be restored to the origi. 
nal finder. 

I may add that I doubt whether the 
learned Magistrate had any jurisdiction to 
sell these goods without the consent of the 
finder ; but our order can only deal with 
the property now before us, viz.^ the pro- 
ceeds of sale. * 

Crumpi J« • — I agree. 

Order set aside, . 



1922 chokilal DEVAji V. karamchakd shrichaSd (Macleod, C. I.) Boinbay 241 


A. I. R. 1922 Bombay 241. 

Macleod, C. J. and Coyajee, J. 

Ohanilal D«o^'i-s-Plaintiff-Appellant. 

V. 

Karamchand Shrtchand — Deft. 1-Res- 
pondent. ., 

S. A.’No. 237 of 1921 decided on 19th 
January 1922 from a decision of 3oint Judge, 
Thana, A. Nos. 177 and 178 of 1919. 

(7.P. 0., S. 64-^ Alienation, after attachment by 
one creditor — Invalidity — Subsequent attaching 
creditors can. also take advantage of— All 
claims enforceable under the attachment * ' — 
Meaning of. 

Subsequent claims for rateable distribution 
must be considered as claims enforceable under 
the oricriual attachment under the explanations 
to S. 64. When an attachment has been levied 
on property in execution of a decree then any 
attempt by the judgment-debtor to deal there- 
after with the property, must be considered as 
contrary to the attachment and the transferee 
or mortgagee must be considered as taking the 
transfer or mortgage subject to all claims 
which would be mnde against the property at- 
tached which by the law are not confined to 
claims of creditors attaching before the transfer 
but will also include the claims of any other 
execution creditors who may apply for execu- 
tioo before the assets are realised. 

[P. 242, C. 2.] 

0* N. Thakor — for Appellant. 

G. 8* Bao for P. B. Shingne and J5. JS. 
Damle — for Respondent. 

Macleod, C. J. — Tho facts of this suit 
are somewhat complicated and have been 
rendered more complicated by the fact that 
in the course of the proceedings an order 
was passed allowing the plaintiffs to 
amend their plaint. But in this second 
appeal the only respondent is the 1st de' 
fendant and we are not concerned with 
any order passed by the lower Appellate 
Court against the remaining defendants. 

The lower Appellate Court dismissed the 
suit as against the first defendant, rever- 
sing the decree of the trial Court, which 
directed that the plaintiffs should recover 
from the 1st defendant Rs. 1,074-3-7 with 
interest. It is against the order of the 
lower Appellate Court dismissing the suit 
as against the 1st defendant that the 
plaintiffs appeal and for the purposes of 
the appeal it wdll only be necessary to re- 
fer to certain main facts^. 

In 1904 one Amarchand Keshavji filed 
a suit against certain persons, who are re- 
presented now in this suit by defendants 
2 to 10. He attached certain properties 
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before judgment which may be referred to 
as properties A and properties B. • 

In 1905 the present defendant No. 1 
Karamchand filed a suit against the same 
parties and obtained a decree in 1906. 

Now properties A had been mortgaged 
to plaintiffs in 1902 before the attachment 
levied by Amarchand, but properties B 
were mortgaged to the plaintiffs in 1905, 
after Amarchand’s attachment, but before 
Karamchand obtained his decree. 

Amarchand sought to execute his decree 
by sale of the properties A and B and it 
was ordered that properties A should be 
sold subject to pla.ntiffs’ mortgage of 1902, 
while properties B were to be sold free of 
the mortgage of 1905. Four lands out of 
B were sold. Meanwhile Karamchand bad 
applied for execution of his decree with the 
result that the sale proceeds of the four 
lands out of B namely: Rs. 3,265, were 
distributed rateably under Section 7 3 of the 
Civil Procedure Code between Amarchand 
and the 1st defendant Karamchand. It is 
that sum of Rs. 1,-00 which was paid to 
Karamchand under Section 73 which the 
plaintiffs now seek to recover. 

A very similar question arose in Sorahji 
Bdulji Wardens, Oovind Bamji (1) which 
was decided by Mr. Justice Telang. That 
was a case under the Civil Procedure Code 
of 1882. The plaintiff Warden had filed a 
suit against Govind Ramji for Rs. 2,237 
on the 8rh July 1890, and obtained an at- 
tachment before judgment of certain money 
belonging to Govind Ramji in the hands of 
the B. B. and C. I. Railway Company. 
On the 5th August 1890, Warden got a 
decree and on the 13th August he applied 
for execution. 

On the 24lh September Govind Ramji 
made an assignment in favour of his at- 
torneys, Messrs. Wadia and Ghandy, of 
the fund belonging to him (expressed to be 
Rs. 7,818) in the hands of the Railway 
Company, subject to the attachment levied 
by Warden. In February 1891, the Bank 
of Bengal attached the sum of Rs. 7,818 
in the hands of the Railway Company, in 
execution of a decree, obtained by the 
Bank against,, Govind Ramji in Suit 
No. 190 of 1890 and subsequently other 
creditorsof Govind Ramji, who had obtain- 
ed judgment against him applied for execu- 
tion and obtained attach ments. 

^ (h (1891) 16 Bom. 91. 
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On the 26th May 1891, under a con- 
sent order in Suit No. 382 of 1890 (that 
was Warden’s suit) the Rail way Company 
paid over to the Sheriff of Bombay, the 
sum of Rs. 8,084-1 0 which was the 
amount admitted by the Company to be 
due to Govind Ramji after making all just 
deductions. 

It was contended by Messrs. Wadia 
and Ghandy that under the above assign- 
ment of the 24th September 1890, they 
were entitled to the fund assigned to them, 
subject only to the claim of Warden who 
had, at the date of assignment, already 
attached the said fund, and that subse- 
quent attaching creditors bad no claim to 
the said fund. 

It was held that the fund in question 
should be regarded as assets realized by 
sale, or otherwise, in execution of the 
decree within the meaning of Section 295 
of the Code of Civil Procedure of 1882. 

It was also held that under the provi- 
sions of Section 295 the claims of the 
subsequent execution creditors were 
*' claims enforceable under the attach- 
ment” of Warden within the meaning of 
Section 276 of the Civil Procedure Code 
and that the assignment to Messrs. 
Wadia and Ghandy was void, as well 
against the claims of the creditors of Govind 
Ramji, who applied for execution before 
the 26th May 1891 as against the claim 
of Warden to the funds in the hands of 
the Sheriff of Bombay. 

It was also held that the attachment 
was not limited merely to such portion of 
the fund as covered the amount of 
Warden’s decree, but was a valid attach- 
ment in the form in which it was made 
namely on the whole fund in the hands of 
the Railway Company. 

Section 64 of the Code of 1908 is the 
section corresponding to Section 276 and 
the explanation to the section, which is 
new, gives the sanction of the Legislature 
to the view of Mr. Justice Telang, which 
otherwise might have been open to correc- 
tion by a higher Court. 

Now it seems to me that substituting 
“ properties B ” for the funds” in that 
case in the hands of the Railway Com- 
pany, which were due to the Judgment- 
debtor there can be no difference in the 
principle applicable to both cases. The 
mortgage by defendant No. 2 of properties 
B after Amarchand’s attachment was 


undoubtedly contrary to the attachment, 
which could not be limited to only such 
portion of the properties . as might be 
sufficient to cover the amoqnt of the decree, 
but was an attachment against the whole 
of the property. Mr. Justice Telang held 
that the attachment in garden's case 
was not limited to so much of the fund as 
would be sufficient to cover his decree but 
was a valid attachment against the whole 
fund which was over Rs, 7, COO. As long as 
the assets are not realized it is open to any 
other subsequent judgment-creditor, to 
apply for execution of his decree .against 
the property attached by the previous 
judgment-creditor before any private 
transferor delivery of property to third 
parties has been made. 

The argument in Warden^/f case chiefly 
dealt with the question whether subsequent 
claims which might be made for rateable 
distribution could be considered as claims 
enforceable under the original attach- 
ment, and that point has now been made 
clear by the explanation to Section 64 and 
it is difficult to see now what is left for the 
appellants to argue in the face of the 
decision, unless it could be said that the 
property attached by the judgment-creditor 
is property to which different principles 
must apply than to property which consist- 
ed of a fund claimable by the judgment- 
debtor in the hands of a third party. When 
an attachment has been levied on 
property in execution of a decree, then 
any attempt by the Judgment-debtor to 
deal thereafter with the properly must be 
considered as contrary to the attachment 
and the transferee or mortgagee must be 
considered as taking the transfer or 
mortgage subject to all claims which 
could be made against the property attach- 
ed, which by the law are not confined to 
claims of creditors attaching before the 
transfer, but will also include the claims 
of any other execution creditors who 
may apply for execution before the assets 
are realized. We think the decision of 
the Court below was right and the appeal 
should be dismissed with costs. 

Coyajee, J. — I agree with the reasons 
given in the Judgment now delivered by 
the learned Chief Justice. It is contended 
on behalf of the appellants |n this second 
appeal that although the mortgage execut- 
ed in their favour m the year 1905 by the 
predecessors- in-interest of defendants Nos. 
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2 to 10 was void as against Amatcband’s 
claims, it was not necessarily void as 
against the claims of Karamchand. In 
support of thislcontention it is urged that 
but for the attachment and sale effected 
on the application of Amarchand what 
Karamchand ' could have brought to sale 
in execution of his own decree would hav6 
been the right, title and interest of the 
original mortgagors in the property, subject 
to the prior incumbrances created by them 
and that the rights of the mortgagees would 
have remained unaffected by such sale. 
That no doubt is the true effect of a 
judicial sale. But here the property was 
brought to sale under an attachment 
made at the instance of Amarchand; and 
Karamchand was clearly entitled to the 
benefit of Section 7 3, Civil Procedure Code, 
1908, which with certain alterations not 
here material — replaces Section 295 of 
the Code of 1882, and which enabled him 
to claim a share by rateable division in the 
assets realized by such sale. As against 
Amarcband's claims the mortgage in favour 
of the plaintiffs was void, and the 
property secured by the mortgage was 
liable to be sold free from the mortgage 
(Section 64, Civil Procedure Code, 1908 
which corresponds to Section 276 of the 
Code* of 1882). If then it was void as 
against Amarchand’s claims it was also 
void as against all claims enforceable 
under the attachment made at his in-tance. 
For, even'under the provisions of the Code 
of 1882, the claims of the subsequent 
execution-creditor Karamchand were 
“claims enforceable under the attachment*’ 
made in enforcement of Amarchand’s 
decree *. f^orabji Edulji Warden v Oovind 
Eimjiil). The explanation to the 64th 
section of the Code of 1908 gives effect to 
that decision and expressly says that 
“ claims enforceable under an attachment 
include claims for the rateable distribu- 
tion of assets.” 

It would thus appear that the mortgage 
in question is void against Karamchand’s 
claims also. The plaintiffs entered into 
the transaction subsequent to and in defi- 
ance of Amarchand’s attachment and 
they presumably knew the legal conse- 
quehces of that attachment. 

Apjpeal dismissed. 
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Macleod, C. J., and Covatee, J. 

Ma hamedsoheh Tbrahimsaheh — Defen- 
dant-Appellant. V. 

Tilohchand Abherohand Mcirw(xdi“^ 
Plain tiff -Respondent. 

S. A. No. 26 of 1921, decided on 31st 
January 1922 from a decision of Asst. 
bholapur, in A. No. 145 of 1917. 

Limitation Aot {im), Arts. U2, 1^4:-^Suit in 
^J^ctment — Dispossession within tif^elve years — 
Possession of open sites— Possession will presnma* 
oly follow possession of property to tohichthey 

ad^in. jr LT ^ jF 

The plaintiff, who purchased at a Court sale 
a shop and two open pieces of land in front of 
It and was placed in possession, sued to eject 
irorn the land the defendant who claimed to be 
a subsequent purchaser from the iudgment- 
debtor ; 

plaintiff established his title 
over the property he can rely upon the pre- 
sumption that possession went with the title in 
absence of satisfactory evidence in rebuttal. 
As under Article 142 time begins to run from 
the date of the dispossession; if the plaintiff 
alleges his dispossession within twelve years of 
the suit, then the question must arise according 
to the circumstances of each case how far the 
plaintiff has correctly fixed the date of dispos- 
session and how far the onus lies on the defen- 
dant to show that that date was wrong. In a 
suit for ejectment it is for the plaintiff to prove 
possession prior to the dispossession which he 
alleges. On the question of evidence however, 
the initial fact of the plaintiff’s title comes to 
hie aid. Possession of open sites goes natu- 
rally with the possession of the property to 
which they adjoin. If the defendant asserts 
his rights, he must show, that he has been in 
possession adversely against the owner of the 
property. ^ j-p. 244, C. 1.] 

Gokhale and V. V. Bhadkamkar — for 
Appellant. 

P* Shingne — for Respondent No. 1. 

Judgment: — Ihe plaintiff filed this 
suit to recover possession of the two open 
sites described in the plaint. He alleged 
dispossession by the defendant unlawfully 
about three years prior to the suit. The 
defendant alleged that the plaintiff was not 
the owner of the plaint property ; that he 
had never been in possession or enjoyment 
of it ; that the defendant had been in pos- 
session for many years as owner ; that the 
suit was time barred ; and that the cause 
of action did not accrue in 1913. The 
main issues were : (1) Does the plaintiff 
prove that the ^ots in suit were purchased 
by him at the auction sale in 1893 ; and 
(2) Is it proved that the plaintiff was in 
possession within twelve years before the 
suit ? The first issue was found by the trial 
Court in the affirmative, the second, in the 
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negative. The result wag^that the suit 
was di.*^i8sed. 

In appeal the learned Judge was of opi- 
nion that the evidence of the witnesses on 
both sides was unworthy of credit. But the 
plaintiff having established his title over 
the plaint property he could rely upon the 
presumption that possession goes with the 
title. There being no satisfactory eviden- 
ce in rebuttal the presumption must be 
given effect to. 

This raises a question which has often 
been discussed in these Courts, and even- 
tually it may have to come up for decision 
before a Full Bench. No doubt if the 
suit comes under Article 142 of the First 
Schedule of the Indian Limitation Act 
time begins to run from the date of the 
dispossession. But if the plaintiff alleges 
he is dispossessed within twelve years of 
the suit, then the question must arise, 
according to the circumstances of each 
case, how far the plaintiff has correctly 
fixed the date of dispossession, and how 
far the onus lies on the defendant to show 
that that date was wrong. I may refer to 
Secretary of State for India v, Ohelikani 
Eama Bao U) and Kuihali Moothwar v. 
Feringati Kunharan Kutty, (2) where their 
Lordships said on the question of the onus 
^robandi in cases where title has been 
proved : — 

“ Standing a title in ** A ” the alleged 
adverse possession of ‘ B ’ must have all 
the qualities of adequacy, continuity and 
exclusiveness which should qualify such 
adverse possession. But the onus of esta- 
blishing these things is upon the adverse 
possessor,** 

We take it that the general principle is, 
as laid down by the Privy Council in 
Eami Hemanta v. Maharaja Jagadtndra (3) 
that it is for .the plaintiff in a suit for 
ejectment to prove possession prior to the 
dispossession which he alleges. At the 
iame time, on this question of evidence the 
initial fact of the plaintiff’s title comes to 
his aid, with greater or less force according 
to the circumstances established in eviden- 
ce. If it is proved that the plaintiff has 
title and obtained possession under that 


(1) A.I.R. 1916 P.O. 21-39 Mad. 617*43 I. A. 
192 (P. C ) 

(2) A. UR. 1922 P, C. 181-48 I. A. 895 
(P,C.) 

(3) (1906) 83 Cal. 23-10 C. W. N. 680-16 
M.Ii.f 272 tP. C.) 


title, then the general presumption of law 
is that possession goes with the title. 

In Ganpathi v. Baghunam (4) the plaint- 
iff sued to have it declarea ihat the land 
described in the plaint belonged to him and 
to recover damages from the defendant for 
wrongfully taking possession of it, and for 
possession. The learned Chief Justice at 
p. 717, after referring to the evidence with 
regard to possession, which had been found 
to be unsatisfactory, said : 

“ Upon that finding as to the present 
state of facts and having regard to the 
statement of the defendant’s father to 
which we have already referred, we have 
to consider whom the possession of the 
vacant land must be presumed to have been 
with, in absence of direct evidence. Now 
it is held in the case that the title to this 
land was in the plaintiff, and it is held 
that the defendant has made no permanent 
use of it inconsistent with its being the 
plaintiff’s land. That being so, a case is 
made out for the application of the pre- 
sumption stated by their Lordships of the 
Privy Council in liunjeet Bam Pandey v. 
Gaburdhun Ram Pandhay (5) that posses- 
sion goes with title. No contrary presump- 
tion adverse to the plaintiff can, we think, 
arise from the wrongful acts of the defend- 
ant’s father in 1880, which were promptly 
repudiated by him when he was charged in 
the Magistrate’s Court.” 

Now a reference to the Map in this case 
would show that the plaint sites lie adja- 
cent to and appurtenant to the shop which 
was purchased by the plaintiff together 
with the sites and it certainly would not be 
necessary for him to preserve evidence that 
ever since the date of his purchase he was 
in active possession of those open sites. 
Possession of those sites would naturally 
go with the possession of the shop, and 
when the defendant asserted his right over 
the open sites he would have to show in the 
absence of any evidence that these sites 
ceased to be appurtenant to the shop, and 
that he had been in possession adversely 
against the owner of the shop. Therefore 
this is on© of those cases in which the fact 
of the plaintiff’s title comes to his aid Vith 
greater force as far as the evidence goes 


(4) (1909) 38 Bom. 712*4 I. C. 244*11 Bom. 
L. R. 1087. 

(5) (1878) 20 W. R. 25 (P. C.). 
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with regard to the possession of the open 
sites; and eliminating all the oral evi- 
dence on botVv sides as being unsatis- 
factory, (and i^turally, considering the 
position of these open sites, and the diffi- 
culty of proving active user, it would be 
unsatisfactory, ^we think the learned Assis- 
tant Judrge was perfectly right in holding 
that possession went with the title. 
Therefore, unless the defendant could 
show that He had been in possession 
adversely to the plaintiff for more than 
twelve years, the plaintiff would be en- 
titled to a decree. The decree of the 
lower Appellate Court is varied by elim- 
inating the direction as to past mesne 
profits. In other respects the decree is 
confirmed and the appeal dismissed with 
costs. 

Appeal dismissed* 
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Macleod, C. J. and Covajef, I. 

Shavna Durgaji Bhoi — Defendant-Ap- 
pellant. 

V. 

Oangadhar Naraydn Muzumdar — Plain- 
tiff-Respondent. 

S. A. No. 112 of 1921, decided on 7th 
February 1922 from a decision of joint 
Judge, Poona, in A. No. 129 of 1920. 

• Ferry-^ Acquisition of right — Oav only he hy 
grant express or implied and not ^ by prescrip’- 
tion. , 

The right to a ferry franchise between two 
villages cannot be acquired by mere prescrip- 
tion but there 'must be facts proved from which, 
if there is no direct grant from the Govern- 
ment, It cun be implied that such grant was 
actually made. ( P. 245, C. 2; P. 245, O 1*1 

P. 4, Tuljajpurkar — for Appellant. 

Mehendah and 1\ B* 8hi7i'gne — for 
Respondent. 

Judgment The plaintiffs sued for 
a declaration that they alone had a 
right to ply a ferry between the village 
of Bhopkhel and Kirkee Bazaar, and for 
an injunction restraining the defendant 
from ^ ferry between the Bhopkhel 

and Kirkee Bazaar. The river Mula 
runs between these two villages and until* 
a dam was built in 1872 people were able 
to oross the river except in the rainy 
season. That has no longer been possi- 
ble sjnce the building ol the dam. The 
plaintiffs who are Inamdars of the village 
of*Bhopkhel then began to run a ferry to 
take people across and they were receiv- 


ing the income' |rom the ferry until 1915 
when the first defendant began to run a 
rival ferry under the permission granted 
by the Superintendent of the Ammunition 
Factory, ratified by the Collector. 

When the plaintiffs objected to the first 
defendant’s plying his ferry an order was 
passed by the Collector as follows : — 

In this Office No. L. F. 1/853-3 of 
25th March 1916 Shama Durgaji Bhoi of 
Kirkee was informed that the Collector 
has no objection to Shama plying his 
ferry between Kirkee and Kalas. The 
Collector now understands from an appli- 
cation Irom the Inamdar of Bhopkhel that 
Shama is working bis ferry boat between 
Kirkee and Bhopkhel. Shama is therefore 
informed that he is not entitled to run a 
ferry between Kirkee and Bhopkhel with- 
out the permission of the Inamdar of 
Bhopkhel.” 

Exhibit 22 is the application of the 
first defendant to the Collector from 
which it would appear that the limits 
within which he wished to ply his boat 
were not definitely stated. The applicant 
said : 

“There is a dam of the river Mula 
within the limit of the Superintendent 
of the Ammunition Factory at Kirkee and 
he has sanctioned the plying of a boat 
to convey workmen in the factory. There- 
fore, 1 have bought a boat worth Ks. 400. 
Within the said limit I have been plying 
a boat for these four or five months. 
Hence I have given a written statement 
in the office of the Mamlatdar, Haveli, 
Poona. Your honour should allow me to 
ply a boat in the aforesaid limit.” 

So although the Collector might have 
sanctioned the plying of a boat by the 
first defendant during the limits of the 
waters held up by the dam when the 
Inamdar of Bhopkhel objected to the first 
defendant running a ferry between his 
village and Kirkee the first defendant was 
told he could not do that without the per- 
mission of the Inamdar. 

Both Courts have decreed the plaintiffs’ 
claim and the Question is whether the 
plaintiffs have established a right to a 
ferry franchise between these two villages 
so that they are entitled to come to Court 
to ask the Court to restrain the defendant 
or any one else from infringing that 
right. It may be conceded that such a| 
franchise cannot be acquired by merel 
prescription and that there must be factsi 



246 Bombay 


SHAMA DURGAjl t;. CAKGADHAR 


1922 


proved from which, if there is no direct 
^grant from the Government it could be 
limplied that' such .grant was actually made, 
[it is not disputed that Government have 
the right to grant such a franchise ; and 
we have to consider the evidence in this 
case and see whether, since no direct 
grant has been produced, the Courts were 
entitled to infer that such a grant was 
actually made. When the dam was built 
it was obvious that some provision would 
have to be made for conveying the public 
from one side of the bank of the river to 
the other, and that the Government 
recognized the rights of the Inamdars to 
a portion of the bed of the river can be 
seen from the fact that they granted 
compensation to the Inamdar for the 
loss which he incurred owing to his 
no longer being able to derive revenue 
from the melon grounds in the bed of 
the river. Government were evidently 
aware that the Inamdars had started 
plying a ferry between their village and 
the Kirkee side of the river bank. 

Then an order was passed on 28th 
July 1879 by the Collector which unfor- 
tunately is not forthcoming but the Mam- 
latdar gave information regarding this 
order to the Inamdars by Exhibit 7 1 ; 

“ Yadi (memorandum) written to the 
Inamdar of Bhopkhel, Taluka *HaveIi from 
Mamlatdar, Taluka Haveli to the effect 
that you ply a private boat in the river 
within the limits of the said Mauje and 
the revenue received was shown in the 
record. Proceeding in respect thereof 
went on and at last the order Inward 
No. 1072, dated 20th July 1879 was re- 
ceived from the Collector. On its strength 
it is informed that you ply a boat in the 
river of private ownership for the con- 
venience of people. It should be under- 
stood that it is being plied with the per- 
mission of the Government,” We think 
that there is sufficient evidence 'to pre- 
sume that the Government had granted 
the franchise to the Inamdars, In addi- 
tion we have this fact that the Inamdars 
have been plying this ferry ever since 
1879 and it has never *been suggested 
that any one could ply a ferry in com- , 
petition with them. 

In i^ityahafi Boy v. Dunne (1) which 
was a suit brought to establish a right to 
a ferry franchise and to restrain the 


working of a rival ferry the law on the 
question is fully considered and at p. 
the learned Judges said i—r 

“ There is no dispute (that the Govern- 
ment is in a position, if it likes, to create 
a franchise. We think that both the 
documents and the village register pre- 
pared in 1861 by the proper authorities 
are admissible to show that in the year 
1859 the plaintiffs made a claim to the 
franchise, and, on a proper inquiry made 
bv Government, that claim was admitted. 
The next acknowledgment made by the 
Crown of the existence of this ferry is to 
be found on the face of the Thahbast 
maps to Deogram and Mohespur, In 
effect it amounts to this, that a summary 
inquiry. No. 30^, having* been instituted, 
it was found that this Ghat was appur- 
tenant to the villages of Deogram and 
Mohespur belonging to Khalilabad, and 
an endorsement was made on the map to 
this effect under the orders of the Govern- 
ment. We thus see that at two distinct 
and separate times within the last thirty 
years, namely in 1861, and in 1876, the 
Crown has admitted the right of the 
plaintiffs to hold a ferry, on the basis that 
it has been • permanently settled with 
them in the same manner as their estate 

We are therefore, of opinion that the 

Subordinate Judge was right in holding 
that the plaintiffs have, from time imme- 
morial, had a franchise granted to them 
by the Crown which enabled them to claim 
monopoly of the right to ferry within 
reasonable limits across the river. The 
grant itself has not been produced and 
Pearapur-Aglapur is at some distance 
from Deogram. But still in 1859, in 
1861, and again in 1876, the monopoly 
was found by the proper Government 
Officers, to be appurtenant to two vill- 
ages, namely, Deogram and Mohespur, 
within the Pergunnah of Khalilabad. 
There is still another matter for consi- 
deration. It is a general principle that 
ancient grants may be explained by 
modern user. In this case the user spoken 
to by the witnesses, which undoubtedly 
existed, was in the immediate vicinity, if 
not from the boundary between those 
villages as is found by the Sub- 
ordinate Judge and must be taken to 
be a user supported by the right by which 
it was claimed. Consequently, although 
we think that the plaintiffs have erta- 
blished a right of ferry appurtenant to 


(1) (1S91) IS Cal. 652 * 
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Deogram and Mohespur on the left bank 
o£ the river, they have not been able to 
.establish anythmg more; and we agree 
•with the learnel Subordinate Judge that 
their claim so far as it asserts that right 
to establ.sh a ferry beyond the purview of 
those villages, must be rejected.” 

It must be admitted in this case* that 
there was no reason to grant a ferry 
franchise before the dam was built, and so 
it is not possible t'o presume a grant from 
immemorial user. But such a grant can 
stilly be*presumed from the evidence in 
the case. We think, therefore, the Courts 
below were right in holding that the facts 
in this case raise a presumption that there 
was a Government grant in favour of the 
plaintiffs. The appeal, therefore, fails 
and must be dismisi:ed with costs. 

Appeal die missed. 
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FULL BENCH 
Macleod, C. J., Shah and 

FAWCETT, JJ. 

Mulji Trihhovan Sevah — Plaintiff- AppeF 
lant. V. 

Bahor Muni clpality — Defendant-Respon- 
dent. 

S. A. No. 170 of 1921, decided on 18th 
November 1921 from a decision of Asst. J., 
Ahmedabad, in A. No, 345 of 1918. 

(а) Bombay District Municipal Act (1901), Ss, 
36 (2), Qd'-^New buildingS'-^Per miss ion grarrted 
by P, W. Committee — General Body can revolte 
the permission. 

The order* permitting to build a new house 
made by the Public Works Committee of the 
Defendant Municipality under S. 96 could be 
oancelled or revoked by the General Body 
either of its own motion or on the application 
of a person injuriously affected thereby, subject 
to the qualification that the cancellation or re- 
vocation was otherwise consistent with the 
provisions of S. 96. [P. 249, C. 1, 2.) 

(б) Interpretation of Statutes— General and 
Special Previsions — Special Provision pre- 
vails. 

Per Fatocettf J : — Wherever there is a par- 
ticular enar.tmaat and a general enactment in 
the same statute and the latter, taken in its 
moat comprehensive sense, would overrule the 
former ; tha particular enactment must be 
operative and the general enactment must be 
taken to affect only the other parts of the 
statute to which it may properly apply. The 
general principle is that due effect should be 
given to every part of a statute, 

IP. 261; O. 2, and P. 261,0. 2.] 
O. N, Thakor — for Appellant. 

H. V, Di'Oatia—iox Respondent. 

ORDER eOF REFERENCE, 
Mftcleod, C. J — On the 12th March 
19 f?, the plaintiff made an application to 
the Municipality of Dakor for permission 
to bi^ild an upper storey over the portion 
of his Khadki which admittedly belonged 


to him. The Public Works Committee 
granted the permission asked for, .by its 
Resolution No. 2» dated 22nd March 1917 
and the same was duly communicated to 
him, plaintiff had also asked for permis- 
sion to build otlas at the southern end of 
the Khadki on both the sides. The per- 
mission for otlas was also granted. On 
the same day one Chunilal Amirtlal made 
an application to the Vice-President of the 
Municipality stating that the light and 
air coming through the eastern wall of 
his house would be obstructed by plaint- 
iff’s building an upper storey over the 
Khadki. He also alleged that in case of 
fire taking place in plaintiff’s Khadki, the 
fire would extend to the other Khadki. 1 hat 
application was put before the General 
Board of the Municipality and the Board 
directed the plaintiff, on 5th April 1917, 
not to commence any work according to 
the permission granted by the Public 
Works Committee. No work had been 
commenced by the plaintiff then. The 
General Board also, on the same day, 
asked the 'Public Works Committee to 
reconsider the matter in view of Chuni- 
lal’s application. On the 7th May 1917 
the Public Works Committee reported to 
the General Board that on seeing the place 
it appeared that light and air would be 
diminished by plaintiff’s building an upper 
storey, and that it would cause inconve- 
nience, to the people in times of fire. The 
Committee, therefore, recommended that 
plaintiff should not be allowed to build 
an upper storey over ‘the Khadki. On 
7th May 1917, the General Board adopted 
the recommendations made by the Com- 
mittee and cancelled the permission grant- 
ed to the plaintiff and directed him not to 
build the upper storey. Plaintiff accord- 
ingly filed this suit after giving notice 
to the Municipality asking for a declara- 
tion that he was entitled to build the 
upper storey according to the permission 
granted to him by the Public Works 
Committee and alleging that the permis- 
sion granted by the Managing Committee 
could not be subsequently revoked by the 
General Board and that the order of the 
General Board was illegal. 

The suit was decreed by the trial Court ; 
in appeal that decision was reversed and 
the suit was dismissed. The question at 
issue in this appeal to my mind admits nei- 
ther of doubt nor of difficulty. The 
material sections of the Bombay District 
Municipal^Act (III of 1901) are as follows : 
S. 29 — The Municipality *may appoint, fcJr 
a period not exceeding one year, any 
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such committee or such or so many com- 
mittees consisting of such* councillors as 
they think fit for any purpose or respect- 
ively for any of the purposes, other than 
those specified in Section 28, for which a 
managing committee may.under Section 27, 
exercise the powers of a Municipality, and 
may invest each committee so appointed 
with such of the said powers as may be ne- 
cessary or expedient for the fulfilment of 
the purpose for which it is appointed. Sec- 
tion 36 (2) Every order passed by a manag- 
ing committee or by a committee appointed 
under Section 28 or 29, other than orders 
under Sub-section (3) of Section 65, shall be 
subject to such revision, and open to such 
appeal as may be required or allowed in 
respect thereof by any rules of the Munici- 
pality for the time being in force under 
Section 46. Section 46 (a) Every Municipa- 
lity shall make rules regulating the conduct 
of their business and the delegation of 
any of their powers or duties and, subject 
to the provisions of Section 27, the 
appointment and constitution of commit- 
tees* 

Then the following rules of the defend- 
ant Municipality are relevant : — 

Rule 42, Every delegation of the Munici- 
pility executive functions, power or duties 
shall be deemed to be made subject to the 
general control of the Municipality and in 
particular to the provisions of rules 43 to 
55. Rule 49. It shcill be the duty of the 
President to watch over delegates (whether 
•commitees or individuals) and to bring to 
their notice and, if necessary, to the notice 
of the Municipality any instances in which 
they seem to have erred in the exercise of 
their functions as delegates, or to be negli- 
gent or dilatory about exercising the same. 
Rule 54. Except as otherwise expressly 
provided in the Act or in the rules under 
the Act no act of any delegate shall be 
revised*'or called in question otherwise than 
(z) as provided in rules 49, 50 and 55, or 
(tV) by a resolution supported by at least 
half the total number of councillors at a 
special general meeting called for this pur- 
pose. Rule 55. First appeals again?t the 
decisions or orders of delegates other than 
the orders of a committee under Sec- 
tion*65 (3) shall He to the Municipality. 

Rule 58 (t). Any appeal may be reject- 
ed, by the authority to which it lies, if 


received more than 30 days after the date 
of delivery of the order appealed against 
to the party effected orally or in writing. 

Clearly, therefore, the order of the 
Public Works Committee is appealable. 
The only question is whether the appeal 
by Chunilal Amritlal, a neighbour, ‘ should 
be entertained. It seems to me, that, 
according to the ordinary principles of 
justice, any person injuriously affected by 
an order of the Public Works Committee 
would be entitled to appeal to the "General 
Board of the Municipality against the 
order. Otherwise the only person who 
could appeal would be the person who had 
applied for permission to the Committee 
and he would only appeal if his application 
was refused. 

It is argued that when the Public Works 
Committee granted permission they were 
making the order under Section 96 of the 
Act and that it should be treated as an 
order of the Municipality Act which plain- 
tiff was not entitled to get set aside. No 
doubt to this extent it is an order of the 
Municipality that any action in compliance 
with the permission would be lawful. But 
if the order was only granted by the Public 
Works Committee it would still be, open 
for consideration whether the Committee 
bad properly exercised the powers dele- 
gated to it by the Municipality, and the 
rules make it clear that the order of the 
Public Works Committee is open to appeal 
and subject to revision. The only difficulty 
which arises to my mind in the case is 
the decisions of this Court to which refe- 
rences have been made, namely, Emperor 
V. Kareem Rnnjan» (l), Vifhal v. Alihag 
Municipality (2) and Abdul Wahah V, 
Solapuf Municipality (3). In none of 
these cases was Section 36 of Act III of 
1901 mentioned. As far as I can see the 
principle laid down in these decisions was 
that once the Municipality had come 
to a decision and passed an order, the 
Municipality could* not cancel or revoke 
that order. However it would appear 
from the record in S. A. 180 of 1917 
that the first order was made by the 
Managing Committee and not by the 
Municipality. It is, desirable, therefore, 

(1) (1916) 19 Bom.L. R. 6&fc.89 I.C. 298 

(2) (1918) 42 Bom. 629-47 I.C. 145«20 
Bom. L. R. 766. 

(3) A.I.R. 1921 Bom. 489«46 Bom. 797. 
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that this question should be settled by a 
t'ull Bench and iBae question to be referr- 
ed is ; — I 

Whether the order made by the Public 
^?Vorks Committee of the defendant 
Municipality under Section 96 of Act III 
of 1901 could be cancelled or revoked by 
the General Body either of its own mo- 
tion or on the*appfication of a person in- 
juriously^affected thereby. 

Shah, J.— I agree that the question 
formulated by my Lord the Chief Justice 
should be referred to a Full Bench. 

With regard to the power of the Muni- 
cipality to revoke the permission once 
granted under Section 96 of the Bombay 
Dif'trict Municipal Act, I think it fair to 
state that so far as I remember at present 
neither the provisions of Section 36 (2)of the 
Act nor the rules relating to revision and 
appeal were referred to in the course of 
the arguments in any of the decisions in 
Emveror v. Fareem Llanjan (1) Vithal v, 
Alihag Municipality (2) and Sholapur 
Municipality v. Abdul Wahah (3) to which 
I was a party. But whether they were re- 
ferred to or not, there is no reference to 
them in the judgments. In all these cases 
the permission to build was granted by 
the Managing Committee. 

I feel a difficulty in accepting the con- 
tention of the respondent that the princi- 
ple underlying these decisions is wrong 
and the difficiflty arises in consequence of 
the provisions and scheme of Section 96 of 
the Bombay District Municipal Act.I do not 
desire to say anything more on this point 
as it will be considered by the Full Bench. 
The reasons for the view taken in those 
decisions are stated therein. 

It is no doubt true that under Section 36 
(2) read with the rules which are framed 
by the Municipality in this particular 
case, the order passed by the Committee 
would appear to be open to appeal and 
liable to be cancelled by the General Body. 
But the point that presents a difficulty to 
my mind is whether the general provisions 
and rules as to revision and appeal allow 
an appeal by any person to the Municipa- 
lity against the order of the Committee 
granting the permission to build. If the 
notice to build under Section 96 is treated as 
a matter between the Municipality and the 
owner, the Municipality either as a body 
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or through its committee may grant or re- 
fuse the pet inission. If a Committee re- 
fuses the permission, the owner may ap- 
peal to the General Body but if the per- 
mission is granted there would be an end 
of that matter so far as the Municipality 
is concerned. If these rules relating to 
revision and appeal for the internal 
management of the Municipality are inter- 
preted so liberally as to allow appeals by 
anybody to the General Body against an 
order, which is of such importance to the 
person who wants to build, it would in- 
troduce an element of uncertainty and 
hardship not contemplated by Section 96. 
This is an aspect of the question which re- 
quires to be considered ; and I am by no 
means clear that an order granting per- 
mission to build under Section 96 could be 
modified or cancelled subsequently by the 
Municipality either of its own accord or 
at the instance of a third party. It may 
be possible to distinguish the decisions 
above referred to. But as the interpreta- 
tion of the provisions as to revision and 
appeal might conflict with the ratio deci- 
dendi of these cases it is desirable that the 
matter should be considered by a Full 
Bench. 

The reference was heard by a Full 
Bench consisting of Macleod, C.J. and 
Shah and Fawcett. JJ. 

Macleod, C. J. — I think the question 
referred to the Full Bench should be 
answered in the affirmative. There can 
be no doubt that a Municipality has ap- 
pellate and revisional powers over orders 
passed by the Managing Committee, or by 
a Committee appointed under Section 28 
or 29, other than orders under sub-section 
3 of Section 65 which powers are to be 
exercised in accordance with the rules 
framed under Section 46, Whether those 
powers have been properly exercised is a 
question which must be decided in each 
case on its merits. 

Shah, J.— I would answer the ques- 
tion referred to the Full Bench in the 
affirmative, subject to the qualification 
that the cancdlation or revocation is 
otherwise consistent with the provisions 
of Section 96 of the Bombay District 
Municipal Act of 1901. I 

In the present case the power to deal 
with notioejLinder Section ^6 is delegated to 
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the . Public Works Committee and the 
Delegation is ‘subject to revision and 
appeal as provided by Section 36 (2) and 
the rules of the Dakor Municipality 
framed under Section 46 of that Act. So 
far as the General Board of the Munici- 
pality can exercise the power vested in 
them, consistently with the provisions of 
Section 96. undoubtedly that body may do 
so. It may be that o Aring to the ‘lapse of time 
or anything that may have happened in 
consequence of the leave granted by the 
Committee or any other reason there may 
be difficulty in the way of exercising those 
powers effectively. But the Municipa- 
lity have the legal right to exercise the 
powers of revision and appeal within the 
limits allowed by the statute and the rules 
thereunder. 

Having regard to the terms of rule 58, 
which prescribes the period of limitation 
for appeal by the party affected to whom 
the order, complained of, has been deliver- 
ed orally or in riting, I am not clear that 
in the present case an appeal by a person 
to whom no such order was communicated 
is provided or contemplated. But rule 55 
provides for appeals against the decisions 
or orders of delegates generally and where 
a party is injuriously affected by an order 
even though it may not be communicated to 
him orally or in writing, it would be open 
to him to appeal to the Municipality. In 
the absence of any specific rule as to the 
parties who may appeal, it is not possible 
to say that the neighbour in the present 
case had no right to appeal. It is really for 
the Municipality to consider whether they 
will entertain an appeal from a third per- 
son, when an order is passed under Section 
96 by any delegated authority. They 
would have to consider whether an appel- 
lant has sufficient interest in the order to 
make his appeal competent. This question 
is not of any practical importance as in 
any case the Municipality have the power 
to revise the order of their own accord. 
The difficulty may really arise in making a 
proper order so as to satisfy the require- 
ments of Section 96 which does not in 
terms contemplate and provide for a 
second order under Sub section (2). That, 
however, is a matter to be considered by 
the Municipality in the first instance while 
making an order in revision or appeal, and 
by the Court so far as nece^ry if the' 
dispute arises betSveen the Municipality and 


the party with reference to the facts of 
the case. / 

As regards the decisions of this Court 
which have been referred to in the refer- 
ring judgments I think that on their own 
facts they are distinguishable <> from the 
present case ; and in those cases, so far 
as I can see, the result could not have 
been different in spite of the provisions of 
Section 36 (2). However that maybe, if 
and so far as they purport to lay down 
any General rule which conflicts with the 
statutory powers of the General Body of 
the Municipality to modify the orders of 
their delegates or any Committee, they 
cannot be followed. 

While thus the Municipality had the 
power to modify the order of the Public 
Works Committee the question as to whe- 
ther the cancellation is in accordance with 
the provisions of Section 96 must be 
considered with reference to the facts of 
the present case. The plaintiff gave notice 
under Section 96 on the 12th March to 
build an upper storey over the portion of 
his Khadki which belonged to him. The 
Public Works Committee of the Munici- 
pality granted him leave on the 22nd 
March under Section 96, Sub-secfion (2). 
His neighbour, Chunilal, made an applica- 
tion on the same day complaining of the 
permission granted by that Committee. The 
General Board made a provisional order on 
the 5th April restraining him from building. 
Ultimately the General Board cancelled 
the leave on the 7th May. The plaintiff 
had not commenced to build before this 
date or even before he 5th April. It is not 
necessary to consider whether the provi- 
sional order of .the 5th April would be within 
the scope of Sub-section (3) of section 96. 
The orders contemplated by thatSub-section 
are those made before any order under 
Sub section 12) is made. On the other 
hand it was made within a month of the 
application and in exercise of the revi- 
sional powers which the Municipality had 
under the rules. It is not necessary to 
decide this point as the plaintiff had not 
commenced to build before or after that date. 
The final order was made within two 
months of the date of the application. No 
doubt it is an order which cancels the per- 
mission granted ; but it is not suggested 
on the facts of this case, and having regard 
to the nature of the proposed building and 
the objections to it can hardly be sug- 
gested tha^ the order is not within the 
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powers of the Municipality under Sec- 
tion 96, Sub sec^don (2). I do not say that 
it is open to the municipality under Sub- 
Eection (2) to prevent all building by the 
owners on their -respective lands nor do I 
desire to express any opinion as to whether 
the Municipality can properly take into con- 
sideration the disputes between neighbours 
as to easements in deciding whether the 
permission a^ked for should be granted or 
not. AIL that it is necessary to decide is 
whether the final order of the Munici- 
pality is open to any such objection as 
would necessitate the interference of the 
Court with the discretionary powers of 
the Municipality in a matter which is pri- 
marily committed to its care by the 
Legislature. I do not think that the 
refusal of the Municipality to let the 
plaintiff build, in this case, transgresses 
the limits of their discretion under the 
Act. 

At the same time it is possible that in 
consequence of the lapse ’of time or the 
owner proceeding to act under the first 
order which he might be entitled to do if 
so minded, the revocation may not be 
effective. It seems to me that having 
regard to the scheme of the section the 
detailed provisions as to various matters 
connected with the newly proposed build- 
ing and the element of uncertainty and 
hardship which conflicting orders pur- 
porting to be made under Sub-section (2) 
are apt to involve and the difficult ques- 
tions which they are likely to give rise to, 
it is desirable that the position of the 
Municipality and the persons desirous of 
building may be defined by the Legis- 
lature so that the General Body exercis- 
ing revisional or appellate powers and the 
persons who want to build may know 
definitely their respective positions after 
an order is made by a Committee or any 
other authority under Sub- section (2) 
which is subject to revision or appeal 
against the person proposing to build. The 
usual cAse in which the person proposing 
to build wants a modification of the order 
of the Committee presents no difficulty. 
But the difficulty might arise in cases 
where the General Board of the Munici- 
pality seeks to modify or cancel the order 
already made in his favour under Sub- 
section (2) of Section 96 apparently as no 
tim^ limit is prescribed within which the 
General Board may pass orders undir' Sec- 
tion 96 (2j in appeal or revision against the 


person who has already got leave to build 
from the Committee. 

Fawcett, J. — In my opinion 'the ques- 
tion referred to the Full Bench should bo 
answered in the affirmative. 

There is no doubt, and it has not been 
disputed, that the power of making orders 
under Section 96 of the Bombay District 
Municipal Act III of 1901 could be dele- 
gated by the Municipality to its Public 
Works Committee. That is a Committee 
appointed under Section. 29 of the Act, 
and it follows that the provisions of Sub- 
section (2) of Section 36 of the Act cover 
the order passed by the Public * Works 
Committee on the 22nd March 1917, 
giving the appellant the permission he had 
applied for, unless there is such an incon- 
sistency between this general enactment 
and the particular enactment regarding 
new buildings in Section 96 as would make 
it incumbent upon the Court to apply the 
ordinary rule of construction in such a 
case. That is “ wherever there is a 
particular enactment and a general enact- 
ment in the same statute and the latter, 
taken in its most comprehensive sense, 
would overrule the foimer, the particular 
enactment must be operative and the 
general enactment must be taken to affect 
only the other parts of the statute to 
which it may properly apply.’* I 

This is the rule laid down by Ramilly, 
M. R. in Pretty v. Solly (4) the leading 
case on the subject. 

It is contended by Mr. Thakur for the 
appellant that there is such an inconsisten- 
cy. His contention is that, inasmuch as 
this power had been delegated to the Pub- 
lic Works Committee it was the mouth- 
piece of the Municipality and an order by 
it giving permission under Sub-section (2) 
of Section 98 amounted to an order by 
the Municipality which having been once 
given could not be revoked in accordance 
with the decision of this Court in the 
three cases mentioned in the referring 
judgments. So far as these cases go, it is 
clear that Section 3j5 was not considered 
in connection with the point there 
decided and there is no reason 
to suppose that the provisions of that 
section had been brought to the notice of 


• (4) (1869) 26 Beav. 606-i33 L T. (O.S.) 73«i 

68 £. R. 108^ 
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the learned Judges who gave these rulings. 
This is confirmed by the fact that in the 
first of these cases, Emperor v. Kareem 
Banjan^ (1). Batchelor, in giving the 
judgment of the Court expressly guarded 
himself by saying : ** If, however, words 

clearly importing such a power subsequent- 
ly overriding the permission were discover- 
able in the Statute there wouU be no 
alternative but to give effect to them. No 
such words are, however, discoverable”. 
This overlooks S. 36, Sub-section (2) an 
enactment which purports to empower the 
Municipality under certain conditions to 
override any order given by the Managing 
Committee and it would therefore, presum- 
ably have affected the decision in Emperor 
V. Kareem Banjan, (1) had it been brought 
to the Court’s notice. 

I cannot myself find anything in Section 
96 which would justify our holding that 
the Legislature intended that an order by 
a delegated authority under S 96 should 
be final, and not subject to modification 
by the Municipality. What Mr. Thakur 
mainly relies on is the provision under 
which, if no orders are issued by the 
Municipality within one month from the 
receipt of the notice the applicant has a 
right to proceed with his proposed building. 
This, he says, gives the applicant a right 
to build with which the Municipality can- 
not interfere and he argues that the provi- 
sion in rule 58 of the Municipal Rules 
allowing a period of thirty days for appeal, 
conflicts With the provisions I have just 
mentioned. It may be that in the parti- 
cular case where no orders had been passed 
within a month of the notice* there would 
be no right of appeal or revision. There 
would in fact be no prder to revise or 
appeal against. But the present case is on 
a different footing. There had been an 
order by the Public Works Committee 
within the month and also an order by 
the Municipality suspending the carrying 
on of the work under Sub section (3) clause 
(a) and the case does not therefore fall 
uxider Sub-section (4) of S. 96. Also in a 
case where the Committee passes an order, 
within the one month, refusing to give 
permission there would clearly be nothing 
inconsistent in the right of appeal or revi- 
sion referred to in S. 36, Sub-section (2); on 
the other hand the present contention 
would deprive an applicant of this right. 
Nor is there any other provision in S. 96 < 
which has been^ shown to be iadonsistent 


with this right of appeal or revision. In 
fact I think the Legisla;ture has clearly 
indicated in another paj/s of the Act its 
intention to allow such interference with 
the power exercised by a delegate under 
S. 96. S, 186 G authorizes a Municipal 
Commissioner to pass orders under S. 96 
and this is not one of the powers which 
can only be exercised ^ with the previous 
approval of the Municipality under pro- 
viso (A) to that section. Then under 
S. 186 M the Municipal Commissioner 
may delegate his ‘powers under S. 96 to a 
Municipal officer or servant, S. 96 not 
being one of the excepted sections specifi- 
ed. Under Sub-section (2) the exercise or 
discharge by the delegate of the powers 
delegated to him under S. 96 is made sub- 
ject to such conditions and limitations if 
any, as may be prescribed in the order of 
delegation, and also to control and revi- 
sion by the Municipal Commissioner. 
This gives the Municipal Commissioner 
clear power to override a permission which 
may have been given by 'the Municipal 
officer or servant to whom the powers had 
been 'delegated. Similar provisions are 
contained in the Bombay City Municipal 
Act. Under Sections 345 and 346 (1) the 
Commissioner may pass orders approving 
or disapproving of a proposed building or 
work and under Section 68 he can delega- 
te this power to a Municipal Officer in 
which case the powers are to bi^ exercised 
or performed or discharged under the Com- 
missioner’s control and subject to his revi- 
sion Therefore there is nothing incon- 
gruous ‘in the Municipality exercising a 
similar right of control and revision over 
acts of a Committee to whom powers under 
Section 96 have been delegated. In my 
opinion, in cases where an order is passed 
by such a Committee the words “ the 
Municipality” in Section 86 must be read 
as “ the Committee subject to the provi- 
sions of Section 36, Sub-section (2)”, In 
so reading it each of the two sections has 
its proper scope and the Court follows the! 
general principle that due effect should bel 
given to every part of a statue. 

Then the question arises whether in 
this particular case the order passed by 
the Municipality was one^which complies 
with the requirements of Sub* section (2) 
of S. 36, that us to say, was it passed in 
the exercise of authority given to it as a 
revisional or appellate body under the 
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rules of the Municipality in force under 
Section 46 of tke Act ? In this particular 
case the applicaion of Chunilal which was 
made to the Vrce-President and by him 
submitted to the Municipality complains 
of the order granting permission to the ap- 
pellant ’and asks for its revocation by the 
Municipality. In my opinion it amounted 
to an appeal ^ and as it was made on the 
very day on which the order was passed, it 
was clearly within the time allowed by 
rule 58. 

Mr. Thakur contended that it could not 
be considered as an appeal because 
Chunilal was not a party to the proceed- 
ings, the main question under S. 96 being 
between the appellant and the Munici- 
pality. But I do not think there is any- 
thing in rules 55 to 58 which justifies this 
narrow construction of the word “appeal**. 
Rule 58, sub-rule (1) speaks of the party 
affected by the order appealed against and 
unless the word “party” is to be read in 
the narrow sense of a party to a suit or 
legal proceeding it clearly covers the 
application of Chunilal, who, as a neighbour 
was affected by the order complained of. 
In my opinion the word “party** in rules 
56 anti 58 does not mean anything more 
than “person** (as it often does, of Stroud’s 
Judicial Dictionary under the Heading 
“party”); and it would clearly be giving 
considerable limitation to the right of 
appeal to read the rules otherwise. Thus, 
suppose a C<mimittee has given permission 
to the owner of a building in a public 
street to put up a balcony projecting from 
his upper storey, and supposing the owner 
of the neighbouring building considers 
that this projection will be an obstruction 
to the safe and convenient passage along 
the street, is he not to be considered a party 
affected who should have right of appeal 
asking the Municipality to override the 
permission, in accordance with the provi- 
sions of Sub-section (3) of S. 113? I think 
the ahswer should be in the affirmative, 
and that the appeal contemplated in the 
rules is practically one given to “any 
person deeming himself aggrieved’’ by the 
order complained of. As an analogous 
case, reference may be made to S. 269 of 
the Public Health Act of 1875 (38 & 39 
Vic. c. 55) giving a right of appeal to such 
a ^person from any order, including an 
order of the kind now under consideration, 
passed by an authority under that Act. 


But even supposing that the applica- 
tion cannot properly be considered as an 
appeal 1 think that the case fell within 
the revisional authority of the Municipality 
under the rules. Rule 42, in general terms, 
subjects every delegation of the Munici- 
pality’s executive functions, power or 
duties, to the general control of the 
Municipality, and this rule cannot be 
limited to executive functions, as opposed to 
powers of the kind referred to in S. 96, 
in view of the provisions of rule 45 which 
speak of executive functions involved in 
the exercise of a power conferred on the 
Municipality. It was, therefore, competent 
in my opinion, for the Municipality to 
pass their order suspending the proceeding 
of the building and subsequently to revoke 
the permission granted by the Public 
Works Committee. It is a case which 
can be held to fall under rule 49 read with 
rule 70, «.e , the Vice President, in the 
absence of the President brought this 
question to the notice of the Municipality 
as an instance in which the Public Works 
Committee seemed to have erred in the 
exercise of its functions. But, even sup- 
posing that the case did not fall under that 
rule the Municipality, as a revisional au- 
thority .with a right of general control under 
rule 42, could, 1 think, legally interfere 
with'^the order of the Public Works Com- 
mittee. Rule 42 expressly confers this 
power upon the Municipality, and there- 
fore is excepted from the limitations con- 
tained in Rule 54. There is nothing in 
the rules which shows that it was intended 
that the Municipality should not be able 
to act in revision on their own motion, in- 
dependently of any initiation by the Presi- 
dent Or the Vice-President under Rules 49 
and 50. Rule 42 shows this by using the 
words “in particular” when referring to the 
provisions of rules 43 to 55, which imports 
that the reference was without prejudice to 
the right of general control previously 
mentioned. Therefore, in my opinion, the 
General Body could legally act on its own 
motion or on the application of a person 
injuriously affected by the order of the 
Public Works Committee and the order of 
revocation was le^al. 

Am joer in the affirmative* 
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Macleod. CJ. and Shah, j. 

The Government of Bomhcty — Appellant. 

V 

N.M, Moos Respondent. 

O C J. A, No. 128 of 1921 and reference 
No. 8 of 1920 decided on 31st March 1922, 
from a decision of Justice Kajiji. 

Land Acquisition Act U894 )-^Sb. 18 and 29 — 
Land unfit Jar quarrying purposes- Should not be 
valued on the quarrying basia-^Toka tenure land 
^Valuation of occupant's right — Government's 
interest in the land— Principles of valuation. 

Land should not be valued on the basis that 
it would be used as a quarry, when the evidence 
shows that it could not be used as a quarry. 

Govern mem had a right to increase assess- 
ment on certain quarrying land of the Toka 
tenure in the possession of an occupant who 
had to pay for it an annual rent, in the year 
1929-30 at the rate of four per cent, on the 
value of the land. When the land was acqui- 
red compulsorily by Government in estimating 
the value of the inttreab of Government in the 
land the assessment was capitalised at four 
per cent, and it was written back at eight per 
cent to the date of the acquisition. 

Held, for valuing the interest of Government 
in the land the assessment on the land could 
not be expected to increate in 1929 to a higher 
rate than two per cent ; and that it ehould be 
capitalised at bix per cent, and written back 
at the same rate to the date of the acquisition. 
A method which has been generally used to 
arrive at the present value of the rent is to 
capitalise at a certain rate and then write it 
back to the date of acquisition the rate of 
capitalization and the rate of writing back 
being the same. [P. 255, O, 2] 

Thomas Strang ntan — for Appellants. 

R. J, Lesai and Uulla — for Respondent. 

Macleod. C.J. — This is an appeal 
from the decision of Mr. Justice Kajiji in 
Land Acquisition Reference No. 8 of 1920. 
The land in reference was notified for ac- 
quisition on the 16th May 1916, it measur- 
ed 3521-4/9 square yards, and was situa- 
ted on the Golangi Hill. The photograph 
of the model at p. 11, Part III, gives us 
the best idea of the land and its surroun* 
dirgs. Before the Collector it was valued 
on what Imay call a quarrying basis, that 
is to say, the total cubic contents of stone 
and Moorum were calculated and a parti- 
cular value was given to them, written 
back according to the period estimated to 
be taken up for quarrying. Nothing was 
allowed for the land after the quarrying 
was finished. The total value arrived at 
by this method was for all interests 
Rs. 26,454-8-8. As the land is Toka the 
amount of the Government interest was 
deducted. Tbei^ to what was left was 


added fifteen per cent, for compulsory acqui- 
sition plus Rs. 500 for compensation for 
severance awarded to themppellant. The 
total for the claim was R». 21,744. 

The learned Judge after considering all 
the evidence before him with regard to the 
basis of valuation, came to tbe conclusion 
that if all the materials that were placed 
before him had been placed before the 
Land Acquisition Officer the Land Acqui- 
sition Officer would not have valyied the 
land on the quarrying basis. Bui the 
learned Judge thought himself bound to 
hold that the land should be valued on the 
quarrying basis because that was the basis 
which was followed according to the evi- 
dence on both sides before the Land Ac- 
quisition Officer. We think the learned 
Judge was wrong in valuing the land on 
the quarrying basis when on the evidence 
before him he was of opinion that the land 
could not be used as a quarry. Even then 
on the evidence the learned Judge valuing 
the land on the basis that it would be used 
as a quarry valued all interests at 
Rs. 41,611 but valued the Government in- 
terest on a different basis to that on 
which it had been valued by the Collector, 
with the result that the amount awarded 
to the claimant was Rs. 37,366 plus Rs. 
5,604-12 0, fifteen per cent, for compulsory 
acquisition. 

Two questions arise : — (1) what was the 
proper market value of all interests in the 
land to be acquired ? and (2) what should 
be deducted for the value of < the Govern- 
ment interest as the land was held onTcka 
Tenure ? It seems to have been admitted, 
at any rate for the purposes cf argument 
before us, that the land would be worth in 
the market Rs. 7 8-0 a square yard if it 
was used for building purposes. There is 
no evidence whatever that a purchaser 
would have offered more than Rs. 7-8-0 a 
square yard for this land. No evidence 
was called on either side of any purchases 
of the land in tho neighbourhood, and 
we have to rely mainly on expert evidence 
as to what a purchaser would be likely to 
give for this land. No doubt one is entitl- 
ed to consider that a purchaser looking at 
the land, and wanting to buy it, would 
take into consideration the fact that it 
rises in pieces to a height of about eighty 
feet above the ordinary le^el, and that 
if he did not wish to build on the surface, 
he could get some value out of the 
Mootum and stone beneath the surface, 
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But all those calculations of the value of 
the cubic contents of the land above the 
ordinary level plus the deferred value of 
the land on the level when the material 
above it has been removed, appear to me 
to afford very little assistance to a Court 
in arriving as to what should be the mar- 
ket value of the land at the date of the 
notification because no evidence has been 
adduced from which the Court could hold 
that a* purchaser would enter into all those 
elaborate calculations and base his offer 
for the land on the certainty that they 
would be realized. In all my experience I 
have never come across a purchaser who 
said he made hypothetical calculations of 
this character before he purchased ; they 
are used by experts to Justify an opinion 
which is as a rule equally valuable and 
less assailable without them ; and the 
general fallacy underlying all these hypo- 
thetical calculations is this, that the re- 
sult in the total profit a purchaser may 
expect on the most favourable estimates, 
which is a different thing from what a 
purchaser would give on an estimation of 
the profit which he would be likely to 
make, taking all risks into consideration. 
(His,Lordship then discusses the evidence 
of the witnesses and proceeded). I think 
that Kajiji, J., was quite right in thinking 
the evidence showed that the 'land should 
not be valued on a quarrying basis. It all 
amounts to this. There is Moorum and 
stone underneath the land. Whether it 
would pay a purchaser to extract it, would 
be purely problematical, and it has not 
been shown that a purchaser would be pre- 
pared to pay anything more than Rs. 7-8-0 
for the land taking all its potentiali- 
ties, whether for building or for quarrying 
purposes, into consideration. 

We think, therefore, that the Collector’s 
estimate of the value of the land was cor- 
rect, and that the value of all interests 
taken on the basis of his award should be 
Rs. 2*6, 454-8- 8 plus Rs. 500 compensation 
for severance. 

Then the next question is as to the 
valuation of the Government interest, and 
that is a question of considerable diffi- 
culty. There always must be a difficulty 
inapportioningf the total value, arrived at 
after valuing the land as freehold, between 
tlie various parties who have interests in 
the land, because if an attempt is made to 
value each of those interests Recording to 


its market value* the total value of those 
interests valued in that way would be 
most unlikely to correspond with the mar- 
ket value of the land as a freehold. New 
this land is Toka land, the occupant of 
which has to pay at present an annual 
rent of Rs. 18-5-5. In 1929-30 Government 
have a right to increase the assessment, 
and they could levy a rate of four per cent., 
on the value of the land. It has been 
generally in such cases taken as the basis 
for the prospective assessment that the 
land will be of the same value in 1929 as 
at the date of acquisition. The rent, 
therefore, the Government could charge in 
1929-30 might amount to Rs, 1,056. A 
method which has been generally used to 
arrive at the present value of that rent if 
to capitalise at a certain rate and then 
write it back to the date of acquisition, 
the rate of capitalisation and the rate of 
writing back being the same. 

If the land is valued at the present time 
at a very low rate and owing to its situa- 
tion it can be estimated that in 1929 it 
will be much more valuable so as to be 
able to bear an assessment of four percent, 
on the present value, no doubt that could 
be taken as a basis for valuing the Gov- 
ernment interest. But in this particular 
case we have to consider whether in 1929 
this land could possibly bear a rent of 
Rs. 1,056 a year. It seems to me the 
claimant’s argument that we cannot calcu- 
late that the assessment would be raised 
higher than two percent, in 1929 requires 
to be considered. Looking at the situation 
of the land, whether we consider that in 
1929 all the land would be reduced to 
the ordinary level by quarrying or whether 
we consider the land will remain as it is, 
if the Government rent is to be taken at 
Rs. 1,056, there would be practically 
nothing left for the occupant, as he could 
hardly expect to get a higher rent from a 
tenant if he let it out either on a building 
lease or for any other purpose. I quite 
admit we are in a region of pure specula- 
tion, but I think we ought to do that 
which is most fair to the claimant. We 
should not expect ~Ihat the assessment 
would be increased to a higher rate than 
two per cent, in 1929, but at the same 
time we think that the rate on which it 
was capitalised, namely 8 per cent, was 
wrong, and that it should be capitalised 
^ at six per^^ent. and writ^n back at the 
same rate. The result is that the value of 
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the Government interest is reduced by one 
half on the amount of the award of the 
Collector. 

The award of Mr. Justice Kajiji is set 
aside and the Collector’s award is varied 
by apportioning to Government Rs. 3,991 
instead of Rs. 7,982. The claimant will 
get Rs. 3,991 more plus fifteen per cent, 
and interest at six per cent on the whole 
from the date of Collector’s taking posses- 
sion up to this day. The Government is 
entitled to withdraw such amount as has 
been paid into Court in excess as a result 
of Mr. Justice Kajiji’s award. Government 
to get seven-eighth of their costs through- 
out. 

Shah, J. — I concur. 

Award varied. 
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Macleod, C. J. and Shah, J. 

B, B, and C- L Eailway Oompann---- 
Defendant- Applicant. 

V. 

Shah Sahar/)hand EaHdaSt Manager of 
the Firms of Chimanlal Bagubhai and Shah 
Sakharchand Bulakhidas — (Plaintiff)-Op- 
ponent. 

Civil exts. Application No. 303 of 1921, 
decided on 29th March 1922, against the 
decision of Judge ofiSmall Cause Court, 
Ahmedabad, in Civil Suit No. 201 5 of 1920. 

Railways Act—Risk Note B — Theft in running 
train-company is not liable. 

If nothing more can be proved except that 
there was a theft in a running train, then the 
Companies by the Risk Note Form B are pro- 
tected. [P. 256, C. 2.] 

Campbell — for Applicant. 

G, 27. Thakur — for Opponent. 

Judgment :~The plaintiff sued to 
recover for the loss of a consignment of 
molasses. The Judge seems to have found 
as a fact that there had not been a theft 
in the running train. Therefore the Com- 
pany could not escape the liability. But 
unfortunately the learned Judge went on 
to make some remarks which were not 
necessary for the purpose of deciding the 
case, and if those remarks were to stand, 
they might be followed in similar cases 
by the SubordinaCe Courts ; and* therefore 


it is necessary to remark that if there is a 
theft in a running train then^he Companies 
are protected by Risk Not^. 

It is open to the plaintiff in such a case 
to prove that the theft did not occur in the 
running train, or that the theft, was brou 
ght about by the Company’s servants. But 
if nothing more can be proved except that 
there was a theft in a running train, then 
the Companies by the Risk Note, Form B, 
which is now before us, are pro*iected. 
Rule is^discharged with costs. 

Rule discharged, 

‘A. I. R. 1922 Bombay 256 (2). 

Macleod, C. J. and Shah, j. 

Mahadeo Krishna Parker and another — 
Defendants- A ppellants. 

V. 

Tuharam Chaya Kondya and anotlier~ 
Plaintiffs-Respondents. 

S* A. No, 394 of 1921, decided on 17th 
March 1922 from Thana in A. 14 of 1920. 

Evidence Act, S* 92Ccope. - 

Where Appellants knew that the plaintiffs 
were the true owners it would be a fraud on 
their part to insist upon their claim to the pro- 
perty under the proviso (1) to Sectipn 92. Even 
if section 92 did not apply, the appellants 
could not maintain their claim in equity. 

P. B. Shingnc — for Appellants. 

A.G* Desai — for Respondents. 

Judgment —We think that the Judge 
was perfectly right in referring to the 
cases of Oanu v. Bhan (1) and Maung 
Ryin V. Ma Shewe La (2). The appellants 
are in this difficulty' that if S.92 be applied, 
then proviso (1) to that section would admit 
the evidence, because it would be a fraud 
to insist upon a claim made by the appel- 
lants to property arising out of such a 
transaction, when the appellants musl have 
known that the plaintiffs were the true 
owners or if S. 92 does not apply, then the 
case is not governed by .the section or by 
the rule of evidence which it contains, and 
in such case the rules of equity and good 
conscience come into play ^unhampered by 

(1) (ms) 42 Bom. 612*46 I.C. 6<^20 Bern 
L. R. 684. 

(2) (1918) 46 Cal. 320 «42 I. C. 642-20 Bom, 
L. R. 278. 
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the statutory restrictions. In this case it 
is obvious that the transactions which 
were entered %into beginning with the 
original sale-de€^ between the plaintiff 1 
and plaintiff 2 were mortgages, and the 
defendants cannot be allowed now to 
raise the queetion that they may have 
become 'the owners, when throughout they 
mu«t have been aware that the plaintiffs 
were in posses^^iqn as mortgagors. The 
appeal, therefore, mu^t be dismissed with 
costs. * Appeal dismissed^ 

A. I. R. 1922 Bombay 257 (1) 

MACLEOD, C. J. AND SHAH, J. 

Varnamachand CTiandlram Marwadi — 
plaintiff- Appellant, v. 

Ka.'ihin^th Dear am Lonari and ' other a — 
Defendants-Respondents 

S. A. No. 688 of 1921, decided on 17th 
March 1922 from Na'^ik in A. 256' of 1920. 

Tjimitation A eft Arts 720, 61 -- Defendant misu- 
sing plaintiff's land without permission — Plaintiff 
fined — Suit for recovery of fine — Art> 120 
applies. 

Where the defendant used the plaintiffs land 
without his permission for non-acfricultural 
purposes and in consequence thereof the plain- 
tiff had to pay fine to Government and the 
plaintiff sued the do^’endant for recovery there- 
of held that the suit is governed by Art. 120 
and not 61. 

A. Ch. Desai — for Appellant. 

P. B. Sh^'ngne — for Respondent. 

Judgment: — The* plaintiff was the 
owner of a certain piece of land on which 
the father of defendants 1, 4 and 5 put up 
lime kilns without the plaintiff's or his 
vendor’s Dermi^sion. Government fined the 
plaintiff Rupees 450 for having used the 
land for non -agricultural purposes. The 
plaintiff paid the money on the 5th May 
1^16, and filed this suit on the 5th July 
1919 to recover the amount from the 
defendants. The defendant No. 1 by his 
written statement contended that the plot 
whereon the chunam kilns were situated 
had been in possession of the defendants 
as owners for a number of years. All the 
issues were found in favour of the plaint- 
iff, except the issue of limitation, the lower 
Court bolding that Article 61 appeared to 
apply to the suit. Article 61 refers to 
suits for money payable to the plaintiff 
for money paid for the defendant. In 
appeal the learned District Judge also 
thought that *aI^ough Article 61 did not 
exactly cover the case it could be consi- 
dered as ‘applicable by implication. But 
we cannot agree with that opinion, be- 
cause if the suit does not directly come 
.withto Article 61 or any other ^particular 

1922 B— 33 


Article, it must follow that the only article 
applicable is Article 120. The plaintiff did 
not pay this money for the defendant. 
The plaintiff was the occupant of the land 
and was liable to Government for having 
used the land for non-agricultural purposes. 
The Goverement were not concerned with 
the question whether such user was by the 
occupant or by tenants or by trespassers. 
The plaintiff was directly liable and no 
question of contract arose clearly on the 
pleadings as there was no contractual re- 
lationship between the plaintiff and the 
defendants who were using the lands as 
their own. We, therefore, reverse the dec- 
ree of the lower Appellate Court and decree 
the plaintiff's claim with costs throughout. 
Interest on Judgment at 6 per cent, from 
the date of this judgment. 

Appeal allowed. 

A. I. R. 1922 Bombay 257 (2) 

Shah and Pratt, JJ. 

Madharao Moreshioar Bhandarhar — 
Pi.aintiff-Appellant. v. 

Knshnaji Saturao Bane and others — 
Defendants 1, 2 and 4-Respondents. 

S A. No. 758 of 1920, decided on 14th 
October 1921 from a decision of District 
Judge, Ratnagiri, in A No. 60 of 1920. 

(a) Bombay Act I of 1880—Khoti Settlement 
Aetf S. 10 — Transfer of a Portion of the oii 
land by the occupant — Only iuch portion will be 
at the disposal of the Khot. 

There is no indication in S 10 of the Bombay 
Khoti Stjttlement Act that ’all the lands of the 
occupant are intended to be at the disposal of 
the K.bot even ihoiigh one of them or only a 
portion of one land may have been transferred, 
by him without the consent of the Khot. 

[P. 269,C. 1.] 

(b) Interpretation of Statutes — Porfsiitire 
clause should be strictly construed. 

Courts have to construe clauses of forfeiture 
strictly so as to involve least interference 
with the existing rights consistently with the 
plain meaning of tbo words used by the Legis- 
lature (Per Shah, J ) fP. 269, C 2.] 

Per Pratts J — It is a recognised principle 
that the construct ion which appears the moat 
agreeable to reosou and justice should in all 
cases be presumed to be the true one. 

CP. 260, C. 2.] 

P. B. Shingne — for Appellant. 

A. Q-* Desai — for Respondents No. 1, 2 
and 4. 

Shah, J.: — The question of law that 
arises in this second appeal relates to the 
construction of Section 10 of the Bombay 
Khoti Settlement Act of 1880 as amended 
by Bom. Acts VIII of 1912 and IV of 1913. 
• The facts, which are not in dispute, are 
these. Tfiff plaintiff is thi Khot and the 
defendants are the^ occupancy tenants and 
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their transferees. It appears that there 
are several Suivey Numbers referred lo 
under six serial numbers in the plaint in 
which the occupants had a certain share* 
The interest of the occupants in one of 
these lands referred to in the plaint as 
Serial No. 1 was mortgaged by them in 
January 1914. It appears from the mort- 
gage bond that they had already mort- 
gaged this property so far back as 1872, 
and this was a fresh mortgage. We are, 
however, concerned with the fresh mort* 
gage efifected in 1914, after the amending 
Acts of 1912 and 1913. The Survey 
Numbers have been described as apper- 
taining to four different Khotas, and it is 
claimed for the plaintiff that in virtue of 
the provisions of Section 10 of the Khoti 
Settlement Act, as it stood at the date of 
this transfer by way of mortgage, all the 
lands constituting these different Khatas, 
of which the land, referred to as Serial No. 

1 in the plaint, is a part, and in which the 
defendants as occupants have an interest, 
are at his disposal, as the transfer was 
without his consent. 

The Trial Court accepted this view and 
passed a decree in favour of the plaintiff 
in respect of all the lands constituting the 
different holdings, of which the land 
mortgaged form comparatively a small 
part. 

The Appellate Court, however, did not 
accept that view, and held that the lands 
which were at the disposal of the Khot in 
virtue of the provisions of Section 10 were 
really those lands which formed the 
subject-matter of the transfer, and accord- 
ingly dismissed the plaintiff’s suit, except 
as to land Serial No. 1 . 

1 he question that has been argued in 
this appeal by the Khot is as to whether 
on a proper construction of Section 10 all 
the holdings, of which Serial No. I forms 
a part, are at the disposal of the Khot or 
only that part of the land which is 
transferred. The section a*! amended by 
Bom Acts. VIII of 1912 and IV of 1913 
runs as follows: — 

** If the land held by a privileged occu- 
pant lapses for failure of heirs or is for- 
feited on the occupant’s failing to pay the 
rent due in respect thereof, or if any 
occupancy tenant resigns his land or any 
portion of his land or does any act purport- 
ing to transfer his land or any portion 
thereof or any interest therein without the 
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consent of the Khot (except in the cases 
provided for in Section 9,) his lands shall 
be at the disposal of the Khot as Khoti 
land free of all incumbrances, other than 
liens or charges created or existing in 
favour of Government**. 

** But it shall not be competent to a 
privileged occupant at any time to resign 
a portion onlyof his entire holding except 
with the consent of the Phot; and no 
privileged occupant shall be deemed to 
have forfeited his land on failure to pay 
rent unless such forfeiture is certified by 
the Collector*’. 

I need not quote Sections 9 and 10 as 
they stood prior to the amending Act of 
1912. The effect of these sections prior 
to 1912 was that, except in certain cases 
expressly provided for by Section 9, the 
occupancy was not transferable. But no 
consequence of a transfer of any interest 
in the occupancy, contrary to the provi- 
sions of Section 9 was stated in the Act. 
Among other things by the amendment of 
1912 the Legislature provided that any 
transfer contrary to the provisions of 
Section 9 would involve the consequence 
that the land would be at the disposal of 
the Khot free of all encumbrances. 

The question to be considered is 
whether the Legislature intended that by 
the transfer of any part of the land or of 
any interest therein,* only that land was 
at the disposal of the Khot, or whether 
all the lands comprised in different Khat- 
as, of which the land wherein the interest 
of a sharer is transferred formed a part 
were at the disposal of the Khot. It 
appears that by the Act of 1913 certain 
alterations were made in Sections 9 and 
10, as enacted by the amending Act 
of 1912. But those alterations were 
apparently the result of the change in the 
definition of the word “ holding *’ as 
given in the Act of 1913. In any case it 
seems to me that all the alterations made 
by the Act of 1913 were merely conse- 
quential and do not affect the point under 
consideration. The alteration, with which 
we are concerned, is the substitution of the 
word ‘his’ for ‘such* in Section 10. The 
section provides that on the transfer of 
hiB land or any portion thereof 
or any interest therein** his land shall 
be at the disposal of t^e Khot. This 
means that where the transfer be of any 
portion of the land or any interest there- 
in, what shall be at the disposal of the 
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Khot is not merely that portion or that 
interest but the land itself. But the sec- 
tion gives no fedication as to whether it 
means all lands comprised in the different 
Khatas of wliich the particular lands 
form a part or merely the land, t\ e,, the 
particular Survey Number or any recog- 
nized ’sub-division in respect of which 
there has been a transfer. The section 
doss not state as to what is to be treated 
as the unit for the purpose of giving effect 
to the.provision that his land shall be at 
the disposal of the Khot. This provision 
deprives the occupant of his existing 
rights in consequence of a transfer of his 
interest in the land not allowed by law. 
In the absence of any clear indication to 
the contrary it seems to me that such a 
provision should be so construed as to 
limit the forfeiture to the land, the in- 
terest wherein is transferred. There 
is no indication in the section that 
all the lands of the occupant or intended 
to be at the disposal of the Khots even 
though one of them or only a portion of 
one land may have been transferred. The 
second paragraph of the section so far as 
it provides that it shall not be competent 
to a privileged occupant at any time to 
resign a portion only of his entire holding 
except with the consent of the Khot sug- 
gests, if at all, that but for that provision 
the meaning of the first paragraph as re- 
gards the resignation in respect of any 
land or portion of the land would be that 
the land resigned and not necessarily the 
entire holding would be at the disposal of 
the Khot. The consideration that an 
occupant cannot resign a part of the 
entire holding without the consent of the 
Khot would not, in my opinion, justify the 
wider construction of the section which 
the trial Court accepted in this case, as 
regards the effect of an unauthorized 
transfer. 

However that may be, it seems to me 
clear that as regards an improper trans- 
fer, the consequences must be limited to 
the land transferred and cannot be reason- 
ably extended to the entire .holding or to 
all the lands comprised in the occupancy. 
For this purpose the smallest unit recogni- 
zed by the Khot Settlement Act must be 
taken, t. e., a Survey Number or a recogni- 
zed sub-division thereof as defined by the 
Bombay Lana Revenue Code. 

^The land affected by the transfer in the 
present case is only Serial No. 1, and* 


that, in my opinion, is the land at the dis- 
posal of the Khot under Section 10. of the 
Khoti Settlement Act in consequence of 
the transfer effected in 1914, 

If this reading of the section does not 
represent the true intention of the Legisla- 
ture, it seems to me that the section must 
be amended so as to convey the true mea- 
ning. The Courts have to construe suchj 
clauses of forfeiture strictly so as toj 
involve the least interference with the| 
existing rights consistently with the plain 
meaning of the words used by the Legis- 
lature. 

1 would confirm the decree of the lower 
Appellate Court and dismiss the appeal 
with costs. 

Pratt, J. — Defendants Nos. 1 to 4 and 
6 represent four brothers and are perman- 
ent tenants in the Khoti village of Ghousari 
and-have four holdings or Khatas which 
include twenty -eight different Survey 
Numbers and Pot Numbers in that 
village. 

Survey No. 268, Pot No. 2, is cominon 
to the four holdings and each holding 
comprises a one-fourth share of it. These 
defendants mortgaged that Pot Number 
on the 27th January 1914 to defendant 
No. 5. This mortgage was not justified 
bj the provisions of Section 9 of the Khoti 
Settlement Act. The question for decision 
in this appeal is what penalty attaches 
under Section 10. Are all the lands 
(all the Survey Numbers and Pot Num- 
bers) in the four holdings at the disposal 
of the Khot or only the particular Pot 
Number mortgaged ? 

The District Judge has held that the 
Khot is only entitled to the particular 
Pot Number. The District Judge has 
based his decision on a consideration of 
Section 10 of the Khoti Settlement Act 
of 1880 as amended by Bom. Act VIII of 
1912 but overlooked the amendment made 
by Bombay Act IV of 1913. This is a 
very excusable error, for the Legislative 
Department of the Government of 
Bombay have issued no edition of the 
Khoti Settlement Act since 1904. and 
no edition of the Bombay Code later than 
1909. 

It is, therefore, desirable to set forth in 
parallel columns the section as it stood 
after the amending Acts of 1904, 1912 
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1904. 

ff a privileged occupant re* 
ign the land or any portion of 
tie land in his bolding, or if 
ny such occupant’s land lapse 
or failure of heirs, or the per- 
ons entitled thereto, or is 
orfeittd on the occupant's 
ailing to pay the rent due in 
espect thereof, the land so 
esigned lapsed or forfeited, 
hall be at the disposal of the 
Chot as Khoti land free of all 
ncumbrances, other than liens 
r charges created or existing 
Q favour of Government. 


7 


1912. 


1913. 


If the land in the holding of 
a privileged occupant lapses 
for failure of heirs or is for- 
feited on the occupant's failing 
to pay the rent due in respect 
thereof, or if any occupancy 
tenant resigns the land or any 
portion of the land in his 
bolding, or does any act pur- 
porting to transfer such land 
or any portion thereof or any 
interest therein without the 
consent of the Khot (except in 
the cdses provided for in S. 9), 
such land shall be at the dis- 
posal of the Khot as Xhoti 
imdfree of all encumbrances, 
other than liens or charges 
created or existing in favour of 
Government, 


^ 

if the land held by a privi- 
leged occupant lapses for 
failure of heirs or is forfeited 
on the occupant’s failing to pay 
the rent due in respect thereof, 
or if any permanent tenant re- 
signs* his land or «ny portion of 
his land, or does any act pur- 
porting to transfer his land or 
any portion thereof <v any 
interest therein without the 
consent of the Khot (except in 
the cases provided for in S. 9.) 
hia land shall be at the disposal 
of the Khot as Khoti land free 
of all encumbrances, other than 
liens or charges created or 
existing in favour of Govern- 
ment. 


But it shall not be competent 
lO a privileged occupant at any 
lime to resign a portion only 
)f his entire holding except 
vith the consent of the Khot ; 
ind no privileged occupant 
ihall be deemed to have forfeit- 
ed bis land on failure to pay 
:etit unless such forfeiture is 
jertified by the Collector. 


But it shall not be competent 
to a privileged occupant at any 
time to resign a portion only 
of hh entire holding except 
with the consent of the Knot; 
and no privileged occupant 
shall be deemed to have forfeit- 
ed bis land on failure to pay 
rent unless such forfeiture is 
certified by the Collector. 


But it shall not be competent 
to a privileged occupant at any 
time to resign a portion only of 
his entire holding except with 
the consent of the Khot ; and 
no privileged occupant shall be 
deemed to have forfeited his 
land on failure to pay rent un- 
less such forfeiture is certified 
by the Collector. 


In 1904, the penalty attached in cases 
Df resignation, lapse for failure of heirs 
and forfeiture for non-payment of rent. 

In 1912, the penalty was extended to 
cases of transfer unauthor zed by S. 9, and 
this was in consequence of the decision in 
Yesa V. Bokharan Gopal (1). 

In 1913, the amendments were merely 
verbal, the phrase “permanent tenant” 
being substituted for “ occupancy tenant” 
and “ his land” for “ such land”. 

Now the case to be considered is one of 
unauthorized transfer referred to in the 
fourth clause of the section of 1913. The 
penalty refers to “his land” and this 
penalty attaches if “ hts land or any por- 
tion thereof or any interest therein^* is 
unauthorized I y transferred. 

Literal grammatical construction would 
lead to the consequence that a transfer of 
a portion of the land or an interest in that 
portion would involve all the land held 

(1) (1906) 80 Boro. 200*7 Bom. L. B* 
941, 


by the permanent tenant being at the 
disposal of the Khot. But if there is any 
ambiguity in the language, the Court may 
adopt that construction which avoid 
hardship or injustice. For it, is a recog- 
nized principle that the construction which 
appears to be the most agreeable to reason 
and justice should in all cases be presum- 
ed to be the true one. The phrase his 
land” applies as well to all the land in 
the holding as to the portion transferred. 
It is, therefore, ambiguous, and it is more 
reasonable to construe it as referring to 
the portion transferred rather than to the 
whole, for if Legislature intended to 
impose the severer penalty, it would have 
made that clear by the use of some such 
words as “ all his land” or “ the whole of 
the land in his holding,” 

Cases of lapse for failure of heirs or for- 
feiture for failure to pay rent necessarily 
affect th^. bolding and need not therefore 
be considered. But the of resigna- 
tion may either be of the whole or of a 
part and therefore affords a guide to the 
intention of the Legislature, 
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Now in 1Q04 it was quite clear that 
resignation of “ the land or any portion of 
•the land in his holding** involved as 
penalty afFecting only “ the land so re- 
signed*'. 

The Legislature, when including a 
penalty for unauthorized tran^^fer, in 1912, 
could no*t have intended to enhance the 
penalty for resignation. So, the words 
‘‘such land” ii\ the penal clause in 1912 
and “ his land’* in the same clause in- 1913 
must mean the land or portion of land 
resigned. And indeed this must be so, for 
a resignation of a portion ‘is only effective 
with the consent of the Khot, and there- 
fore the very phrase implies tl'at Khot 
takes back a portion and the permanent 
tenant continues his permanent tenancy 
of the remainder. If the word “ such’* in 
the penal clause in 1912 includes a portion 
with reference to re;.ignation, it must also 
be similarly construed with reference to 
the clause dealing with unauthorized 
transfers. 

There could be no doubt about this but 
for the unfortunate phrase in that clause 
“such land or any portion thereof”. This 
clause follows on the resignation clause 
when words are the land or any portion 
of the land in his holding”. “ Such land’*, 
should*, therefore refer back to this phrase 
and include the portion and so the words 
“ or any portion thereof” are redundant 
and 'meaningless. If these words are 
omitted frofn that clause, all the clauses 
of the section of the Act of 1912 are 
harmonious ^nd consistent. It is the un- 
skilful draftsmanship of the section of 1912 
and that is the cause of the obscurity. 
And this was not remedied in 1913 when 
the word “ his” was substituted for “such** 
overlooking the fact that the word “such ’* 
had two different meanings in the fourth 
clause and in the penal clause of the 
section of 1912. 

It is true that transfer stands on a 
different footing to resignation. There 
can be^ no resignation of a portion with- 
out the* consent of the Khot. The tenant 
may cease cultivating a portion but he 
would still have to pay the rent of the 
whole tenancy. The resignation as only 
effective when the Khot accepts the por- 
tion surrendered and then there is a pro- 
‘'portionate remj^sion of rent presumably 
under Section 33, rule II (6). The pen- 
ally in the case of resignation of a portion 
is not 80 much a penalty as a statement of 


the consequence of the resignation. An 
authorized transfer is similarly ineffective 
but it calls for. a penalty inasmuch as it 
introduces a tenant whom the Khot may 
not like, and who may, by prescription, 
acquire the right of a permanent tenant 
and prejudice the Khot’s reversionary in- 
terest. Can it be said that these con- 
siderations induced the Legislature to 
impose a severer penalty for the un- 
authorized transfer ? or that the effect of 
limiting the penalty to the portion is to 
allow the tenant to do indirectly what he 
cannot do directly by resignation ? I think 
not. In the first place no prescriptive 
title would be acquired against the Khot 
unless he accepted rent from the trans- 
feree and that would in itsalf involve con- 
sent to the transfer. Nor would the 
attempted transfer of the portion be 
equivalent to a resignation of that portion 
for the tenant would still have to pay the 
whole rent of his holding. 

On the whole my xonclusion is that 
the difficulty is due merely to unskilful 
draftsmanship. In Solmen v. Dancombe (2) 
the Privy Council declined to allow a 
statute to be reduced to a nullity by the 
draftsman’s unskilfulness and ignorance 
of law, and I think we would be justified 
in refusing to allow the same defect to 
lead to hardship and injustice. 1, there- 
fore, think that the phrase “ his land” in 
the penal part of the section means the 
portion of the land in the holding which is 
purported to be transferred or in which an 
interest is purported to be transferred. 

I, thei ef ore, agree that the appeal should 
be dismissed with costs. 

Appeal dif^mtssed, 

“Wliysejl fApp Cis/ o^=r55 l7t71:46» 
55L. J. P. C 69, 

A. I. R. 1922 Bombay 261. 

Pkatt, j., On difference of opinion 
Macleod, C. J., Shah and Pratt, JJ. 

Emperor — Appellant. 

V. 

VenkitvrOio Bajerao Mndvedkar — Res- 
pondent. 

Cr. App. No. 7+7 of 1921, decided on 
14th February, 1922 from an order passed 
by S. J., Dharwar. 

Penal Code (I860;, S. 228 -Contempt of Court • 
Cr. P.O., {X&98)i8.4:80.'-’lmputationof preju^ 
dice to presiding Judge, made in accused's state* 
ment ie contempt, 

Tho acoused, tried for rioting when asked to 
• make a statement under S. 342, Cr. P.O. called 
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the trial Judge* a prejudiced Judge.** When 
be was' asked to withdraw the statement he 
refused to do so. The Judge then held a 
proceeding under 8. 480* Or. P. 0. and the 
accused was convicted of an offence punishable 
under S. 2‘i8 of the I. P. O. On appeal. 

(Shah, J. dissenting) that, the accused 
was guilty of the offence charged, for hia 
intention to offer an insult to the Judge was 
made out first by the words themselves, and, 
secondly, by the conduct of the accused. 

Per Macleodt C. /.—No system* of justice can 
tolerate unbridled license on the part of a per- 
son defending himself or accept, as an excuse 
for an insult to a Judge that it was necessary 
for the conduct of t:ie defence or for the estab- 
lishment of his innocence. [P. 264, C. 2.] 

Per Shah» /.—It is impossible to hold that 
in saying what the accused did say bis inten- 
tion was to offer an insult to the Judge. His 
conduct is consistent with the view that his 
intention was to press a defence which was 
adopted and adhered to without sufficient 
thought and which was couched in improper 
language and not to offer an insult to the Judge. 

IP. 265, C. 1, 2] 

Per Pratt J /.— *The only question w whether 
the insult was intentional, and on this point it 
is clear that this intention is an inference 
attaching to the words themselves, and this 
inference is not rebutted by any exewe as to 
the motive with which the accused used the 
words or the object that he thought would be 
attained by so doing. [P. 266, C. 2.] 

8. S, Pof^bsr— for the Crown. 

G. N. T/tafcttf — for Respondent. 

Macleod, C. J.— The appellant was 
convicted by the Sessions Judge of 
Dharwar of an offence under Section 228 
of the Indian Penal Code and fined Rs. 50 
by an order passed under Section 480 of 
the Criminal Procedure Code. The 
appellant was one of the accused in what is 
known as the Dharwar riot case who were 
being tried before the Sessions Judge sitting 
with assessors. 

The appellant was questioned by the 
Judge as follows: — 

Q. — Did you make the statement before 
the Magistrate which is now read over* to 
you? 

ii.— Yes. 

Q . — Have you anything further to say? 

A — I wish to put in a written state- 
ment. 

Q. — You have begun reading that state- 
ment and stated that the Judge is prejudic- 
ed against you. Are you willing to with- 
draw those words? 

A, — 1 decline to withdraw them. 

Q. — Are you aware that you are liable 
to be dealt with for contempt? 

1.— Yes. 

Q. — You have read your statement. 
Have you anything further ioss^y? * 


d.— No. 

The appellant's statenjent began as 
follows: — 

1 . I have been practisiiag as a pleader 
in this District for the last fourteen years. 

2. The first and the. fundamental 

requirements of a Judicial trial are chiefly 
these. 

(a) Investigation by. impartial and 
independent persons; 

(5) an impartial and indt^ndent 

Judge; and 

(c) an impartial and independent 

prosecution. 

3. In this trial not only are the above 
three elements wanting but there is posi- 
tively an admixture of contrary elements 
in all these branches, Vtz., (a) investi- 
gation by persons who are guilty of the 
murder of innocent and unarmed persons; 
(6) a prejudiced Judge; (c) lastly, prose- 
cutors some of whom are hired for a 
definite purpose. 

The appellant was asked after the mid- 
day recess if he had reconsidered his state- 
ment but replied that he declined to with- 
draw it. He said his statement did not 
amount to an offence, and moreover, the 
Court having risen for the recess had no 
power to pass any order. There was 
nothing in that point as an order can be 
passed at any time before the Court rises 
for the day. 

As mentioned above the appellant was 
then convicted of contempt and fined 
Rs. 50 or in default fifteen days’ simple 
imprisonment. 

The defence so far as it has been urged 
before us and so far as it can be extract- 
ed from the petition in appeal appears to 
be that the appellant during the course of 
the trial had formed an honest opinion 
that the Judge was prejudiced against the 
accused including the appellant and that 
while the appellant' was in this honest state 
of mind brought about by circumstances 
over which he had no control he Was 
called upon to make a statement; that 
it was at that stage that the apj^llant 
succumbed to the very natural desire of 
asserting his innocenbe and for that 
purpose of giving expression to the feeU^ 
ings he entertained about the prosecution 
against him by making a clean breast of all 
that he truly and honestly believed abbut 
the prosecution and the trial ; that this 
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desire became all the more natural and 
necessary as the learned Judge was being 
assisted by assessors whose opinion had 
also to be moulded by properly explaining 
to them the attftude of the appellant and 
that there was no intention what the part 
of the ap*pellacit to insult the Court. 

Now I do not think that the law regard- 
ing contempts is any different in India to 
what it is in England. To say that the 
Judge frying a case is prejudiced is an in- 
sult and in the first instance the words 
carry with them the intention to insult. 
It lies on the person uttering them 
to provide an explanation to show there 
was no such intention. They may have 
been uttered in the heat of an argument 
and the absence of intention to insult may 
be proved by taking the opportunity when 
offered to withdraw them. No counsel or 
pleader could be allowed to persist in 
making such an imputation against the 
trying Judge and though it may be admit- 
ted that a person conducting his own defen- 
ce is allowed a greater latitude than legal 
practitioneriJ, that must not be strained 
beyond the limits of decency. 

Cases in which applications for transfer 
are made stand on an entirely different 
footing to the present one. As a rule they 
are not made because it is alleged the try- 
ing Judge.is incompetent to come to a just 
decision but because there are circumstan- 
ces beyond liis control such as acquaintan- 
ce with one of the parties or a personal 
interest in the subject-matter of the pro- 
ceedings which in law are considered as 
preventing him from giving an unbiassed 
decision. It must also be remembered that 
on any such allegation being made, the 
Judge is afforded an opportunity of giving 
an explanation and the superior tribunal 
only expresses its opinion after full consi- 
deration of all the circumstances in the 
case. 

It is a different matter when in the 
course of a trial a party defending himself 
commits direct contempt of the Court and 
if 1 were to decide that it was sufficient 
excuse for him to say that there was no 
intention to insult, 1 should be dealing a 
blow to the rfhthority of the Courts the 
c;pnsequence of which would be disastrous 
beyond contemplation. 
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Speaking for myself I do not think we 
should lightly interfere in appeal with the 
decision of a Judge in a matter of con-, 
tempt as he would be far more competent 
to ascertain whether the intention to insult 
was present or not. The test is not to my 
mind whether I, on reading those papers 
or hearing arguments, were to think that I 
should have forborne from taking notice 
of the appellant’s statement but whether 
there is anything to show that the Judge 
was wrong in holding that there was con- 
tempt. Contempt of Court which is not a 
Court of Record can only be made an 
offence by legislation but it is an offence of 
an entirely different nature from the ordi- 
nary offences defined by the Penal Code 
and so in my opinion appeals from convic- 
tions for contempt should be dealt with 
having due regard to that fact. In King 
V. Daviffon (1) the defendant was fined by 
the Judge three times for making insulting 
and irrelevant remarks in the course of his 
address to the Jury, while defending him- 
self against an indictment for blasphemous 
libels. He afterwards submitted himself 
to the Court and the fines were remitted. 
On a motion for a new trial on the ground 
that the Judge had no power to fine for 
contempt a defendant for impropriety in 
the course of his speech to the Jur^% for 
the reason that men should not be deterred 
to take their remedy by due course of law, 
the points at issue may not have been 
exactly the same as in this case, but the 
principles which should govern a Judge in 
the face of insult are very clearly laid 
down It was held that a Judge at nisi 
prius had the power of fining a defendant 
for a contempt committed by him in add- 
ressing the Jury, for every man who came 
into a Court of Justice either as a defend- 
ant or otherwise must know that decency 
was to be observed there, that respect was 
to be paid to the Judge and that in endea- 
vouring to defend himself from any parti- 
cular charge he must not commit anew 
offence. 

I cannot do better than cite in full the 
remarks of Abbot, C. J., who said (p. 333). 

“ If I thought that the decision I am 
about to pronounce could have the effect 
of restraining any person who may here- 
after stand on his trial from making a 


(1) (1821) 4 B. & Aid. 329*«106 E. R. 9 68. 
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hold as well as a legitimate, course of def- 
ence, I would paupe before I pronounced 
that decision. The question, indeed, is a 
momentous one* It is absolutely a ques- 
tion whether the law of the land shall, or 
shall not continue to be properly adminis- 
tered. For it is utterly impossible that the 
law can be so administered if those who 
are charged with the duty of administering 
it, have not power to prevent instance*; of 
indecorum ' from cccurrirg in their own 
presence. That power has been vested in 
the Judges not for their personal protection 
but for that of the public. And a Judge 
will depart from his bounden duty, if he 
forbears to use it when occasions arise 
which call for its exercise, I quite agree 
that this power more especially where it is 
to be exercised on the person of a defend- 
ant, is to be us<»d with the greatest care 
and moderation.** 

And the learned Chief Justice concluded 
by saying (p. 335) : 

*’Upon the whole, I think that the law 
cannot be properly administered unless this 
power of fining exists; and that the exer- 
cise of it, on the present occasion, was 
called for by the conduct of the defendant; 
and, being perfectly satisfied that the effect 
of it was not to deprive the defendant 
of anything that naight have served him in 
his address to the Jury, I am clearly of 
opinion, that we ought not to grant a new 
trial.” 

Holroyd, J. said (p. 339) : 

“ In the case of an in«ult to himself it is 
not on his own account that he (the Judge) 
commits, for that is a con'^ideration which 
should never enter his mind. But, though 
he may despise the insult it is a duty which 
he owes to the station to which he belongs, 
not to suffer those things to pass which 
will make him d^.spicable in the eyes of 
other‘s. It is his duty to.support the dignity 
of his station, and uphold the law, so that, 
in his presence at least, it shall not be 
infringed.” 

And Best, J. said (p. 341) : 

“It has, since Carlile was tried, been 
seen, that persons indicted for libels who 
defend themselves, think that they may in- 
sult the Judge, calumniate all who are in 
authority in the country, and utter blasphe- 
mv more horrible than that for which that 
defendant was convicted.” 


It may very well be that if an accused 
person ignorant of the law in defending 
himself is punished for introducing irrele- 
vant matter, such punishment might be 
held to be not Justified unless the party 
deliberately persisted after warning, but 
no system of Justice can tolerate unbridled 
license on the part of a person defendinr 
himself or accept as an excuse for an in 
suit to a Judge, that it was pecfssary for 
the conduct of the defence or for the e*;- 
tablishment of his innocence, i The 
Sessions Judge did no more than his duty 
in drawing the attention of appellant to 
what he bad written in his statement. 
Very fairly he gave the appellant an op- 
portunity to withdraw it. The only result 
was the objection that the Court having 
risen for a short time in the middle of the 
day, the power of the Court to punish for 
the contempt was lost. Clearly the inten- 
tion of 'the appellant was to incult the 
Judge and as ‘Best, J., remarked ** to 
calumniate all who are in authority in the 
country.** There is nothing in the petition 
of appeal which could lead me to come to 
a different opinion. 

The conviction, I think, was right and 
the appeal should be dismissed. 

As my learned brother ic of opinion that 
the appeal should be allowed, the appeal 
must be referred to another Judge. 

Shah. J . — This is an app^^al under 
Section 486 of the Code of Criminal Pro- 
cedure from an order made by the Sessions 
Judge of Dharwar acrainst the appellant 
under Section 480 of the Code. 

The order was made a'; in the opinion 
of the learned Judge on an offence describ- 
ed in Section 228, Indian Penal Code and 
it was committed by the appellant in his 
view or presence. The learned Scs ions 
Judge has not referred to Section 228, 
Indian Penal Code in his order : but it is 
clear that on the facts the only section out 
of those mentioned in Section 480 of the 
Code that he could haVe in view would be 
Section 228, Indian Penal Code. 

I need not recapitulate the facts which 
Jed to these proceedings, as they have 
been detailed in the Judgment of my Lord 
the Chief Justice. I have perused the 
whole of the statement madi by the appel- 
lant as an accused person in the course of 
the trial. He was one of the several 
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accused persons and read his written 
statement which contains the statement 
as regards the fudge. 

The question that we have to decide in 
this apjpeal whether the appellant in- 
tentionally offered an insult to the learned 
Judge within the meaning of Section 228 
of the Indian Penal Code in making the 
statement. We are not in any sense con- 
cerned* with the merits of the statement in 
question nor with the merits of the written 
statement filed by him as regards the char- 
ges kgainst the appellant at the trial; and 
I express no opinion whatever on the 
point. 

In determining the intention of the 
appellant, we must have regard to all the 
facts. He made the statement in the 
course of a statement, which he was 
entitled to make as an accused person 
under Section 342, Criminal Procedure 
Code, and ‘though he was a pleader of 
standing and experience, he was then in 
the position of an accused person defend- 
ing himself. On the other hand we must 
have regard to the expressions used and to 
the context in relation to which they were 
used as also to the fact that he adhered to 
them in spite of an opportunity very fairly 
offered by the trial Judge. It is clear that 
an accused person like any other person 
can be guilty of an offence under Section 
228 if he contravenes the terms of the sec- 
tion by any act or word^ of his own. The 
law imposes the restriction upon an accus- 
ed person as much as upon any other 
person ; and while a reasonable latitude 
ought to be allowed to an accused person 
in making his own defence he cannot be 
allowed to act in any manner which offends 
against the section. 

The sole question in this case is whether 
the accused has transgressed the reasonable 
limits within which he is perfectly free to 
put forward his defence. I have carefully 
considered this question. While I do 
not for a moment approve of the manner 
in which he has put forward his defence, 
the merits of whith will have to be con- 
sidered in the appeal from the convictions 
at the trial, 1 am unable to hold that in 
saying what he did say, his intention was 
to offer an insult to the Judge : at least I 
fiel very^doubtful that that was his inten- 
tion, His conduct is consistent with the 
vi^w that his intention was to^press a de- 
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fence which was adopted and adhered to 
without sufficient thought and which wasl 
couched in proper language and not tol 
offer an insult to the Judge. 

In coming to this conclusion, I have 
not overlooked the observations in Ring 
V. Davison, (l) While I agree that these 
observations are very useful in dealing 
with each case of this type as it arises, we 
have to decide this appeal on facts with 
reference to the precise language used in a 
statute. The expressions were used by 
the accused in that case under different 
circumstances, and the point which tho 
Court bad to consider was whether the 
accused was entitled to a new trial on the 
ground of prejudice to his defence at the 
trial in consequence of the contempt 
proceedings. It appears from the judg- 
ment of Bay ley, J., in that case that the 
Judge alone was competent to determine 
whether what was done would be con- 
tempt or not, and that neither that Court 
nor any other co-ordinate Court bad a 
right to examine the question whether his 
discretion in that respect was fitly and 
properly exercised. It also appears from 
the Judgment of Best, J., who had otiein- 
ally punished Davison for three contempts 
that he had ordered the fines to be taken 
off as the accused had submitted to his 
authority. At the same time I recognize 
that the observations with regard to the 
Court’s powers arid duties should be borne 
in mind while deciding a case of contempt 
under the Criminal Procedure Code, or 
under the Indian Penal Code. It must be 
remembered tbat'here an appeal is express- 
ly provided by the Code against an order 
made by a Court under Section 480, Cri- 
minal Procedure Code and that we are 
not concerned with the question whether 
such a sentence has prejudiced the appel- 
lant in any sense at the trial but with the 
question whether the appellant intentional- 
ly offered as insult to the trial Judge, as 
required by Section 228, Indian Penal 
Code. The contempt cases are not always 
easy to decide: and the same conduct 
particularly when it is near the line as in 
the present case, is apt to strike different 
minds in different ways. On a considera- 
tion of all the facts appearing on the^ 
proceedings, I am unable to affirm tiie 
proposition that his intention to offer an 
insult tew^ie trial Court^is made out be- 
yond a reasonable doubt. • 
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I would* therefore, allow the appeal, 
eet aside the order and direct the fine, if 
paid, to be refunded. 

Owing to difference of opinion between 
the C. J., and Shah, ]• the case was heard 
on the llth February 1922 by Pratt, J. 

Pratt, J. — The accused in this case 
has been fined for contempt of Court in a 
summary proceeding held by the Sessions 
Judge of Dharwar under Section 480 of the 
Criminal Procedure Code. On an appeal 
to this Court there was a difference of 
opinion between Macleod, C.J. and Shah, 
J. and the appeal has been referred to me 
for decision. 

The contempt was the offence defined 
in Section 228 of the Indian Penal Code. 
The accused was on trial for offences of 
riot, mischief by fire and attempt to murder 
and when opening his defence put in a 
written statement complaining that he 
was being tried by a prejudiced judge. 

Such words are a gross insult to any 
Court of Justice, but Shah, J. came to a 
conclusion which is expressed in the follow* 
log passage from his judgment: — 

** His conduct is consistent with the 
Tiew that his intention was to press a 
defence which was adopted and adhered 
to without sufficient thought and which 
was couched in proper language and not 
to offer an insult to the Judge.” 

With great respect, it seems to me that 
this passage confuses motive with inten- 
tion. The accused's motive for u«ing the 
offensive expression was to support his 
defence. But if the words are an offence, 
the excellence of the motive will not make 
them lawful. A Frontier Tribesman has 
been known to cross the border and cut 
off a British Banians head merely in order 
to test the blade of a new sword. The 
motive was simple, innocent and childlike, 
but the intention was nevertheless murder. 

I agree with Shah, J., that the motive of 
the accused was to justify his defence* 
His defence was that the riot had been 
organized by the Police and the District 
Officers, that the investigation had been 
conducted by guilty officials in order to 
falsely implicate him. It was an in- 
famous defence which he could not hope 
to substantiate either by the cross- 
etathioation of prosecution witnesses or « 
by the examination of witnesses^ for the 
defence, He, therefore, sought for various 


excuses for his omission ekher to cross 
examine or to examine witnesses. One of 
the excuses was that it wap futile to call 
evidence before a prejudiced Court. 

No doubt, the statement «did to some 
extent serve the purpose of his defence 
and was made with that motive, but it is 
nonetheless an offence if t\ie intention 
was to insult. 

I think the same fallacy underlies the 
judgment of ‘the Allahabad High Court in 
JSmjp^for V. Uurli Dhar (2). A suggestion 
of prejudice was made in a petition pray- 
ing for an adjournment in order to apply 
to the High Court for transfer. The High 
Court reversed the conviction under 
Section 228 apparently on the ground that 
“the immediate object of the application 
was to obtain an adjournment.” But surely, 
however legitimate the object, it was not 
lawful to commit an offence in order to 
attain that object. 

That question is whether the insult was 
intentional and on this point I think it 
clear that this intention is an inference 
attaching to the words themselves, and 
this inference is not rebutted by any 
excuse as to the motive with whidh the 
accused used the words or the object that 
he thought would be attained by so doing. 

The referring judgment of Macleod, CJ. 
has been severely criticised on the ground 
that it is based on King v, Davison (1) 
which deals with the more extensive juris- 
diction as to contempt of superior Courts 
of Record. But that case is relevant as 
showing that the Summary Jurisdiction 
for contempt is essential to the proper 
administration of Justice and that it is 
exercised not from any exaggerated notion 
of personal dignity but to prevent in- 
stances of indecorum occurring in Court, 

On the other band, also with respect, I 
differ from Macleod, Cj. when be says 
that the offence under S. 228 of the Indian 
Penal Code is of an entirely different 
nature from other offences as defined in 
the Penal Code. In all offences in 
the Penal Code where the intention is 
an essential ingredient of the offence, that' 
intention must be strictly i^ade out by the 
prosecution. This rule applies to the 
offence under Section 228 and it is also the 

(2i 11916) 88 All. C. 643*U A. L 

J. 2i7. 
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duty of the Court of Appeal to decide if 
the intention iA proved. Possibly, however, 
all that Macleod, C.J. meant was that the 
trying Judge’s Appreciation of the intention 
should not lightly be set aside, for appa- 
rently > innocent words might be uttered in 
a manher which was contemptuous. I 
dcubt if this consideration was properly 
appreciated by Shah, J in his hesitating 
conclusion that *‘the same conduct parti- 
cularly, when it is near the line as in the 
present case is apt to strike different minds 
indifferent ways’*. 

However that may be, I find that the 
intention is clearly made out in the present 
case: first, by the words themselves, and, 
secondly, the conduct of the accused. 
When the Judge took proceedings for 
contempt and the accused found that the 
Judge put an unfavourable construction on 
his words he offered no explanation. The 
effect of this was, I think, that he persisted 
in them in the sense put upon them by the 
Judge. 

I, therefore, confirm the conviction and 
sentence and dismiss the appeal. 

Gonvxotion and sentence confirmed. 
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Macleod. C.J. and Shah, J. 

Jethilal Girdhar — Defendant- Appellant, 
V. 

Varajlal * BJiaishankar — Plaintiff and 

Defendant No. 4 Respondent. 

S.A. No. 251 of 1920, decided on 21st 
February 1921, from the decision of D.J., 
Ahmedabad, in A. No. 100 of 1918. 

Civil P.C. {Act V of 1908), 0. XL/, Rr. 33 and 
23^Decree^Ex parte — Appeal — Appellate Court 
has power to remand for retrial — C.P.C., S. 151. 

The pleader of the defendants presented an 
Application for adjournment on the day fixed 
for hearing. The Conrt refused the application, 
proceeded to hear the plantiff’s evidence ex 
parte«and passed a decree. On appeal the Ap« 
pellate Court held that although sufficient 
reason had been shown for adjournoieDt, it had 
no power to remand except when the case 
came within O. XLI, B. 23, C.F C. 

ffeld the power of remand by the Appellate 
Court conld not be limited to the case describ- 
ed in O. XLI, B. 23. The lower Appellate 
Court has the power to consider the question 
whether the sAt was heard ex parte against 
the appellant on sufficient grounds. If the 
Appellate Court is ininded under the circums- 
tanoes of a particular case to reverse the decree • 
of the Trial Court and to remand the suit to 


that Court for a retrial, it has power to do so. 
It may be that a case noay not fall within the 
scops of R. 23. O. XIiI, but the words of' 
B. 33. O, XLl as also the provisions of E. 151 
are wide enough to save (he power of the 
Appellate Court to make an order suited to 
the ciroumstanoes of the case or in the inter- 
est of justice, and if necessary to remand the 
suit for a retrial. [P. 270,0*2,] 

6r. 8. Bao — for Appellant. 

G. N, Thakor — for Respondent No. 1. 

Macleod, C.J. — The plaintiff filed this 
suit in the Court of the First Class Sub- 
ordinate Judge of Ahmedabad, claiming 
certain relief from the defendants with re- 
gard to a deposit receipt for Rs. 10,000 
of which he claimed to be the owner. The 
case came on for hearing on 5th of Feb- 
ruary 1918. The pleader for the defendants 
Nos. 1 to 3 presented an application to 
the Judge for an adjournment on the 
ground that the I st defendant had gone to 
Bombay as his son was affected by plague 
and as he fell ill there, he could not come. 
That application was refused and the 
Court proceeded, after hearing the plain- 
tiff’s evidence, to pass a decree on the 16th 
February 1918 in favour of the plaintiff. 
The result was that the case was beard 
ex parte without hearing the evidence of 
the defendants although their pleader was 
present. 

The defendants then bad three remedies! 
they might have applied to the trial Judge 
to set aside the ex parte decree under 
O, IX, R. 13; they might have applied for a 
review ; or they could appeal under S. 96, 
They chose to appeal. One of the grounds 
of the appeal was that the lower Court 
should have granted the adjournment 
asked for and not proceeded with the hea* 
ring of the case. The learned appellate 
Judge was of opinion that the first defen* 
dant should have been granted an adjourn- 
ment since sufficient reason for his ab* 
sence on the 5th February was shown and 
that if an application had been made under 
O, IX, R. 13 the Court might have set 
aside the decree, especially as defendants 
Nos. 2 and 3 were- minors. He considered 
that if the defendants, without making any 
such application to the trial Court, appea? 
led against the decree as it stood and as- 
ked the Appellate Court to set aside Ihe 
decree and direct a re heatiw^'on the 
ground that the Trial Court was wrong Jn 
proceeding to decide the suit ex partem thi 
Appellate Court could not accede to that 
applied tien* 
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He telied on a decision of this Court in 
Farvfiti$%anh(if Dvrgayhanker v. Bai 
(1). The defendant in that case 
had applied for an adjournment on the 
ground that she was ill and had not been 
able to file her written statement. The 
Opurt granted a month’s adjournment. 
On the appointed day the defendant 
applied for a farther adjournment which 
the Court rejected and proceeded to hear 
the case, passing a decree for the plaintiff. 
The defendant appealed and the District 
Judge reversing the decree remanded the 
case for trial, on the ground that the defen- 
daiit’s application for adjournment ought 
to have been granted. On appeal it was 
held, discharging the order of remand, that 
the suit having been tried on the merits, 
and not on a preliminary point, the 
District Judge could not remand the case 
under Section 562, but ought to have 
proceeded under Sections 568 and 569 of 
Act XIV of 1882. That decision was 
dissented from by the High Court of 
Madras in Sadhu Krishna Ayyar v. Kuppan 
Ayyangar* (2) The Full Bench there 
decided that the Appellate Court can 
remand a case when it reverses an order 
refusing to set aside an ex parte decree. 
It seemed to the learned Chief Justice 
anomalous to hold that there was no such 
power when the Appellate Court allowed 
an appeal againsi a decree upon the 
ground that there ought not to have been 
an ex parte decree against the defendant. 

In Hutnniy* Aziz^ud din (3) the defen- 
dants against whom an ex parte decree 
had been passed first filed an application 
for re-hearing which was rejected. Then 
they appealed against the decree to the 
District Judge who dismissed the appeal. 
In second appeal it was held that the 
defendants might and should have appeal- 
ed against the rejection by the Munsif of 
their application for a re- hearing; but they 
had no right in their appeal from the 
decree to raise any question, as to their 
non-appearance in the Court of first 
instance. It may be thht the fact that the 
defendants had in the first instance appli- 
ed for a re-hearing influenced the Court in 
coming to the conclusion it did. Now the 
learned District Judge was of opinion that 

(1) (1892) 17 Bom. 738. 

^ (a) (1906) 80 Mad. 54-16 M.L.J. 479.1 M.L. 
T.26S* 

(9) a9l6J39All' A.LJ. 


in appeal against the em parte decision 
under Section 96, Civil Ptbcedure Code, 
the Appellate court could not deal with 
the question whether the 4ower Court was 
right in proceeding ex parte. The only 
ground on which the decree could be 
challenged in appeal was that the ^idence 
which the plaintiff had adduced was not 
sufficient to Justify the decree. It seems 
to me that the question really *in this case 
has been unduly narrowed by considering 
that the Appellate Court had power to 
remand the case only if it came- within 
O. XLI, R. 23. If there was no power to 
remand unless the lower Court had disposed 
of the suit upon a. preliminary point, then 
undoubtedly the Appellate Court could not 
have any power to set aside the decree of 
the lower Court and direct a retrial because 
in the opinion of the Appellate Court the 
lower Court was wrong in refusing the 
adjournment. It appears to me that 
would be taking a narrow view indeed of 
the powers of an Appellate Court However 
limited such powers were by the Code 
of 1882, there are certain new sectionis in 
the Code of 1908 which enable the Judges 
to take a wider view of their powers and 
prevent them from being restricted to the 
particular powers granted by particular 
Sections. O. XLI, R. 33, gives an appel- 
late Court power to pass any decree and 
make any order which ought to have been 
passed or made and to pass or make such 
further or other decree or order as the case 
may require. 

Section 151 of the Code of Civil 
Procedure gives the Court power to make 
such orders as may be necessary for the 
ends of justice and to prevent abuse of the 
process of the Court* This question with 
regard to the power of remand of an 
Appellate Court was dealt with in 
Ohvznavi v. The Allahabad Bank Ltd. (4). 
It was held that the power of remand 
under Section 107 of the Civil Procedure 
Code was limited to the case described in 
O. XLI, R. 23, but nothing in that 
section restricted in any manner the 
application of the principle of inherent 
power recognized by Section 151 of 
the Code. The learned Chief Justice at 
page 937 says: — “In my Judgment, there- 
fore, the powers of the Apellate Court as 

(4) (1917) 44 Cal. 929.26 C.L.J. 49-41 XrO. 
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regards remand are not restricted to the 
case specified fn O. XLI, R, 23, but the 
Court, by reason of its inherent Juris- 
diction may cArder a remand in cases 
other than the case specified in O. XLI, 
R. 23, if it be* necessary for the ends of 
justice.” 

This question was also dealt with by 
the Bombay High Court in Naroftam 
Fajaram v. MohanW Eahandas (5). It 
was held, setting aside the order of remand 
Ihdt an Appellate Court could remand a 
case to the trial Court only when the latter 
had disposed of the suit upon a prelimi- 
nary point and the decree was reversed on 
appeal. Section 151 appears to have 
been referred to in the argument, and I do 
not think it can be inferred from the judg- 
ment that the learned Judges would not 
have had recourse to that section if they 
thought that the ends of justice required it. 
At page 294 Mr. Justice Batchelor says : 
“As to Section 151, which Mr. Thakor 
relied upon, we think that it has no relev- 
ance to the present argument. It was not, 
in our opinion, necessary for the ends of 
justice to withdraw the decision of the case 
from a Court of higher jurisdiction and to 
hand ^ it over to a Court of lower juris- 
diction.** 

That decision, theiefore, must be read 
in the light of the particular facts of the 
case. An ^rder refusing an adjournment 
may form a ground of appeal at whatever 
stage of the hearing it may have been 
made and if the Appellate Court comes to 
the conclusion that an application for an 
adjournment had been wrongly refused, it 
clearly has the power to set aside the de- 
cree and order a retrial. If it has not 
sufficient material before it to decide whe- 
ther an adjournment should have been 
granted, it has the power under O. XLI, 
R. 27, to allow additional evidence to be 
produced, 

If, however, there has been ‘no appear- 
ance at all consequently no application 
for an adjournment bas been made, it 
would be difficult for an Appellate Court 
to deal with the case except on the merits. 
If the defendant instead of exercising his 
right to apply to the Trial Court for the re- 
trial, chooses ta appeal, it might well be 
said that he has no right to ask the Appol- 


(6) (1913) 87 Bom, 2d9»17 l.C. 891«U Bom. 


late Court to allow him to produce eviden** 
CG to account for his absence in the Trkil 
Court. Still I should not like to say that 
in no circumstances could an Appellate 
Court exercise its discretion in his favour. 
It appears to me .that the Legislature in 
the present Code intended to free an 
Appellate Court from the restrictions im- 
posed on it by the Code of 1882 and to 
give it powers to make such orders as it 
might think fit that justice might be 
done. 

The Appellate Court in this case cer* 
tainly expressed an opinion that defendant 
No. 1, having produced a medical certifi- 
cate from a Bombay Doctor to the effect 
that he was laid up with fever for three 
days from 2nd February 1918, bad suffici- 
ently explained his absence. But the 
plaintiff is still anxious to contest the 
question in the Appellate Court, so that 
we must leave that question still .open to 
be decided. 

The order dismissing the appeal is set 
aside and the lower Appellate Court is 
directed to come to a finding on the ques- 
tion whether the defendant could show 
sufficient reasons for his absence in the 
Trial Court on the 5th February 1918. 
On the finding on that question will it 
depend whether the Appellate Court should 
set aside the decree of the Trial Court and 
direct a new trial or confirm the decree 
of the lower Court, Costs will be costs 
in the appeal. 

Shah, J.— I concur in the order pro- 
posed. I desire to state briefly the reason 
for the view which I take of the questions 
of law which have been argued in this 
appeal. 

The first question that arises is whether 
the Appellate Court has power in an 
appeal from an ejj parte decree to deal 
with the question whether the refusal to 
adjourn the case on the application of the 
defendant against whom the suit proceed- 
ed was for sufficient reasons or not. In 
this case the defendant against whom the 
suit is decided ex parte has not availed 
himself of the remedy provided by the 
Code by way of an application to set 
aside the ex parte decree under O. IX, 
R. 13. The question arises with tir 
ference to the power of the Appellaiie 
Court, when that remedy is not resorted 
• to. The position m^y be quite different 
where pal^y ^ppealito| has . 
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availed himself of the remedy by way of 
an af^plication to set aside the decree and 
has failed in those proceedings on the 
merits. But in a case where be has not 
resorted to that remedy provided by the 
Code, can he question the correctness of 
the 0 x parfe decree on the ground that the 
refusal to adjourn the case was not pro- 
per ? 

It seems to me that it is open to him to 
raise that question in the appeal from the 
ex parfe decree. On that point I accept 
the vie'W of the Full Bench in Sadhu Kri- 
shna Ayyar v. Kuppan Ayyangar (2). Un- 
doubtedly the observations in Humni v. 
Aeiauddtn (3) are against this view. These 
observations were made with reference to 
a case in which the party appealing had 
already exhausted his remedy by way of 
an application to set aside the ex parfe 
decree The observations, however, are 
perfectly general and, so far as they go, 
are in favour of the contention urged on 
behalf of the plaintiffs. But that opinion, 
if it is to be taken without relation to the 
facts of the case, is opposed to the decision 
of the Madras High Court, to which 1 
have already referred. 

With due respect, I prefer the opinion of 
the Madras High Court. That opinion, so 
far as the power of the Appellate Court is 
concerned, is in entire consonance wiih the 
decision in Parvattshanker Durgashanker 
V. Bai Naval (1). That decision relates to 
the nature of the order which the lower Ap- 
pellate Court may make; but by necessary 
implication the decision either accepts or 
acquiesces in the view that the Appellate 
Court has the power to consider whether 
the adjournment was properly refused or 
not. To that extent, the decision is in ac- 
cordance with the opinion of the Madras 
High Court. I am clearly of opinion that 
the lower Appellate Court had the power 
to consider the question whether the suit 
was heard ex parte against the appellants 
on sufficient grounds. 

This second question relates entirely to 
the form of the order which the Appellate 
Court may make, in case it is satisfied that 
the grounds for proceeding ex parte were 
not sufficient. That Court may reverse 
the decree and send back the case to the 
Trial Court for a re^^trial, or may send 
down Issues and call for findings and may 
direct farther evidence to be recorded under ^ 
0« Rr. 2S Ind 27« That ^of coursf 


is, generally speaking, a matter within the 
discretion of the Court. Bift it is argued 
on behalf of the plaintiffs that the Court, 
has no power to remand except under 
R. 23. 

I do not think, however, that if the’ Ap- 
pellate Court is minded under the circums- 
tances of a particular case to reverse the 
decree of the Trial Court an4 to remand 
the suit to that Court for a re-trial, it has 
no power to do so. It may be thaf a case 
may not fall within 'the scope of R. 23, 
O. XLI. But the words of R. 33, O. XLL 
as also the provisions of Section 151 are 
wide enough to save the power of the Ap- 
pellate Court to make an order suited 
to the circumstances of the case or in the 
interests of Justice, and, if necessary, to 
remand the suit for a re trial The deci- 
sion in Narnitam Rajaram V. Mohanlal 
Kahandas, (5) which has been relied upon 
by Mr. Thakor, does not necessarily con- 
flict with this View. 

The facts, with reference to which the 
power of remand by the Appellate Court 
was considered, were materially different ; 
and while, in that particular case, the re- 
mand order made was held to have been 
beyond the powers of the Appellate Court, 
that decision cannot be read as laying 
down a general rule that except under 
R. 23, O. XLI, there is no power in the 
Appellate Court to make an order of re- 
mand if it considers it proper to do so, oi 
necessary for the ends of Justice to do so. 
The question whether the case should be 
remanded for re-trial or whether an order 
under R. 25 of O. XLI, would meet the 
requirement of the case must be determin- 
ed by the Appellate Court with reference 
to the facts of each case. 

Order set aside. 
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Macleod, C. J and Shah, J. 

Ba$ul Malik Pinjar — Plaintiff-Appel- 
laot. • 

V. 

Amina Manif — Defendant-Respondent. 

S. A. No. 'I 47 of 1921, decided on 16th 
March# 1922 from a decision of District 
Judge,* Belgaum, in App. No. 282 of 1919, 

Lvmiiatim Act (Vof 1908), Aria. 181, 165 — Ap^ 
plicability of^ Judgment- debtor diaposaeased of 
hut properties in execution-^ Hia application one 
month after diapoaseasion^ is within Art, 181 and 
not Art. 165 and is not barred. 

The MTording of Art. 165 of theilimitation 
schedule makes'it absolutely clear that it waa 
intended to apply to an application provided 
for by O. 21, B. 100 of the Civil P. O. and no 
other and therefore, where the applicant is a 
jadgment-debtor who has no remedy by a suit, 
the proper article which applies is Art 181 
and not Art. l65. 38 All. 389 and 42 Mad. 763 
followed. LP. 273, C. 1.] 

B. A, Jahagirdar — for Appellant. 

8, B. ParuleJcar for D. N, Deshpande— 
for Respondents Nos. 1 to +, 

Judgment This appeal raises an 
interesting question of law which has not 
previously come before this High Court. 
A partitioi) decree was passed in a suit, 
and in execution of the decree the plaintiff 
complained that he had been dispossessed 
of certain land by the Collector's subor- 
dinate ofldcers which was his own property 
and not subject to partition. He seems 
to have originally filed a suit to recover 
possession of the property, but it was 
decided by the District Court that the 
plaint should be treated as an application 
under Section 47 of the Civil Procedure 
Code, and it was treated so accordingly. 
The Trial Judge held that Art. 165 of the 
Limitation Act applied and the application 
was held barred as not having been filed 
within 30 days from the date of disposses- 
sion. The question seemed so clear to 
the applicant’s adviser, that, as the learned 
Judge points out, he seems to have admit- 
ted that there was no way of getting rid 
of the application of Art, 165, 

In First Appeal this decision was up- 
held. The learned Judge said ; 

“Partition was made by the Collector in * 
pu{ 3 uance of a partition degree, and in 


pursuance of that partition the present ap- 
plicant was admittedly dispossessed of 
certain land which he now claims to be his 
own exclusive property and therefore not 
liable to partition. It is admitted that the 
suit now treated as an application was 
instituted several months after this dis- 
possession. These facts, 1 think, are ex- 
actly covered by Art. 165. This is an 
application “under the Civil Procedure 
Code, 1908, by a person dispossessed of 
immoveable property and disputing the 
right of the decree-holder to be put into 
possession.” 

It is argued by Mr Majli, the learned 
pleader for the appellant, that Art. 181 
applies to all applications under Section 
47, No doubt there • are applications 
under that section to which Art. 181 
would apply. But, of course, it can have 
no application where a period of limita- 
tion is provided elsewhere, and in my 
opinion, ‘ elsewhere * in the present case is 
Art. 165.” 

A similar question came before the High 
Court of Allahabad in Abdul Earim v. 
Iflam-un-ntisa Bibi (1). :Tbe learned 
Judges said “on appeals being brought by 
both the decree-holders and the Judgment- 
debtors, the District Judge holding himself, 
as we think quite properly, bound by 
certain authorities mentioned hereafter, 
decided that the: Judgment-debtor’s appli- 
cation was time-barred on the ground 
that Art. 1 65 of the Limitation Act applied 
to it, and that the time of 30 days had 
run out. We are clearly of opinion that 
when the matter is closely examined this 
view is untenable. In a technical matter 
of this kind, when the language relied 
upon does not in express terms to cover 
the case, it is of the highest importance 
to realize the position of the parties 
and the context in which the language is 
used. 

Where the interpretation sought 
to be put upon the works is arrived at 
by implication and by reference, the 
Court ought not to adopt a con- 
struction which Ws restricting and pen- 
alizing operation unless it is driven to 
do so by the irresistible foice of language. 
Now in the ordinary course of things a 
person who is wrongfully dispossessec 

~(1) (19ia) 38 All. 889*i8%L 0. 931 « H A. L. 
J. 401. ^ 
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of immoveable property has a remedy by 
a suit for possession only. In matters 
raising out of the execution of decrees, 
possibly because they are the indirect 
result of the active interference of the 
Court itself, the Legislature has provided 
two exceptions. The judgment* debtor 
must apply to the Court under Section 47. 
If he is dispossessed of land which is out- 
side the decree, and he does not so apply, 
he loses his land. He cannot bring a 
suit. He is worse off than the ordinary 
person wrongfully dispossessed. On the 
other hand, if a third person outside the 
suit is unfortunately the victim of some 
mistake in the decree itself, or by the 
decree -holder, he may apply to the Court 
in a summary manner and if all is right 
he may be put back into possession. That 
is expressly provided by O. XXI, Kr. 100 
and 101. Such a person is better off than 
the ordinary person wrongfully disposses- 
sed. He can bring a suit, of course, with- 
in twelve years ; but he can, if he pleases, 
apply summarily for possession. That 
is a privilege of a peculiar and special 
character, from which* the judgment-debt- 
tor is excluded in express terms. It is not 
surprising to find such a privilege accom- 
panied by certain restrictions. By Art. 
165 of the Limitation Act of 1908, (the 
Article now in question) such an lapplica- 
tion must be made within thirty days. The 
Article is in these terms: — 

** Description of application: — Under the 
Code of Civil Procedure 1 908, by a person 
dispossessed of immoveable property and 
disputing the right of the decree-holder, or 
purchaser at a sale in execution of a de- 
cree, to be put into possession. Period of 
limitation: — Thirty days from the date 
of dispossession.” Now that is a precise 
and compendious description of the right 
given, and the application allowed to a 
person other than the judgment- debtor by 
O. XXI, Rr. 100 and 101. It certainly 
applies to such an application and there 
is no other provision in the Code which in 
the terms it employs at all corresponds to 
it. We think it quite certain that when 
the Legislature enacted Art. 165, it had 
the provisions now contained in O. XXI, 
Rr. 100 and 10 1 in mind. That is to say, 
it intended Art. 165 to apply to such an 
application. The argument for the view 
adopted in the reported cases^' and fol- 
owed by the District Judge in the case, is 


that the words are wide enough to include 
a judgment-debtor separated from their 
context and this is true. A judgment-deb- 
tor is a “person” in such a case as this. 
Moreover, the Judgment-debtprin his appli- 
cation under Section 47 is complaining 
of the same sort of act as an applicant 
under O. XXI, R. 100, would have to 
complain of. But the moment it is reali- 
zed that what the schedule to the Limita- 
tion Act consists of, is an enumeration. of 
suits, appeals and applications of various 
kinds, and that the language of Art. 165 
is merely a definition or description, all 
difficulty as to the use of the word “per- 
son” disappears. In »our opinion the 
word “person” in that context, although 
wide enough to include a debtor, was never 
used in any other sense than that of a 
person who is authorized by O. XXI, 
R. 100, to make an application of that des- 
cription. To hold otherwise would result 
in this, that if a judgment-debtor applied 
to the Court under O. XXI, R. 100, and 
adopted the language of Art- 165, his 
application would have to be dismissed 
because he is precluded from making an 
application of that description, and yet if 
he postpones applying under Section 47 
for more than thirty days, the language of 
the article is to be applied to him. 

The learned Judges then .referred to 
Biinom Ayyar v. Krishna Doss Vtihal 
Vois (2) and Flur Din Singh^ v. Laehman 
Singh (3) in which cases it was held that 
Art. 165 would apply, and eventually 
they differed from those decisions. 

The case of Batnam Ayyar v. Krishna 
Doss Vithnl Doss (2) was consider- 
ed by a Full Bench of the Madras 
High Court in*Vachali Eohini v. Puthala- 
thun Kandi Komhi Alt ass an (4) and in 
overruling the decision the Chief Justice 
traced the history of Arts. 165 and 168 
of the Limitation Act of 1908. The 
Chief Justice said “The legislature has, 
however, itself restricted the scope of 
Art. 165 by restricting in the Code of 
1908 applications by third parties under 
O. XXI, ‘R. 100, to applications with 
reference to property recovered by the 
decree or sale in pursuance thereof, and 

(9) (1898) 21 Mad. 494 « 8 M. L. L 76. 

(3) (1903) 26 All. 343«1903 A. W. N. 69.. 

(4) (1919) 42 Mad. 763*. 10 L. W 4l0»(1919) 
M. W. N.7?«-87M.L J. U0{b\B,) 
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the fact that jhis procedure is not now 
applicable to complaints by third parties, 
of dispossession of property not covered by 
such decree or skle appears to me to a6ford 
additional reason for excluding from the 
scoprf of the atticle similar complaints by 
defendants who, as 1 am satisfied, were 
never intended to be covered by it. I think, 
moreover, th^t the rights of defendants are 
sufficiently restricted by their being required 
to' apply under Section 47 within the period 
limited by Article 181,” 

This question, therefore, having been 
considered recently by the High Courts 
of Allahabad and Madras, we should have 
to show very clear grounds for difTeiing 
from those decisions. For myself, 1 see 
no reason why Article 165 should apply to 
Judgment-debtors so as to very seriously 
restrict their rights when dispossessed of 
property which they allege had not come 
within the terms of the decree which is 
being executed. Ordinarily they would 
apply under Section 47, and would have a 
period of limitation for such an application 
of three years under Article 181. 

As pointed out by the learned Judges in 
Ahdul^Earifn V. Islamun Nt9$a Bihi (1) a 
person other than the judgment-debtor is 
not 'restricted to making an application 
under Order XXI, rule 100, which is 
merely a summary remedy, and that his 
rights to a suit remain the same. The 
Judgment-debtor on the other hand has no 
remedy by suit. 

I agree that the wording of Article 165 
makes it absolutely clear that it was 
intended to apply to an application provid- 
ed for by Order XXI, rule 100 and no 
other, aird that therefore where the 
applicant is a Judgment-debtor, the proper 
Article which applies to his application is 
Article 181. I think, therefore, that the 
appeal should be allowed and the Darkhast 
directed to proceed according to law. The 
appellant should get his costs of the 
appeal. 

Shah, J. — The point arising in this 
appeal is not free from difficulty; but on 
the whole I think that the view taken 
by the Allahabad High Court in Abdul 
KOffint V. Islamun' Eua Bibu (1) and by 
tub Madras High Court in Va^hali Bohin^ 
Y« Komhi AUasMant \A) is to be preferred to 
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the view taken by those Courts In the 
earlier decisions referred to in those cases. 
On the wording of the Article no doubt it 
may appear as if it would apply also to 
the case of a Judgment-debtor dispossessed 
of immoveable property; and it is, urged on 
behalf of the respondent before us that 
Article 166 which follows Article 165 has 
been interpreted as governing the case of 
an application by a Judgment-debtor, to set 
aside a sale in execution of a decree. 

It is clear that the considerations 
applicable to Article 166 are difiFerent. 
And we are not concerned in this appeal 
with the scope of Article 166. I do not 
desire to suggest for a moment that 
Article 166 would not apply to the case 
of an application by a judgment-debtor 
to set aside a sale in execution of a decree. 
But the wording of Article 165 is some* 
what different and is capable of being read 
in a restricted sense, in which it has been 
read by the Allahabad and Madras High 
Courts in the cases to which I have already 
referred. 

I think that that is the view which we 
should give effect to in this appeal. 

Appeal allowed* 
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O. S. J. Suit No. 1427 of 1920 decided 
on 1st October, 1921. 

(a) Civil P a.O. XXI, Br. 91, 99, 0, /, I?. 7- 
Ejectment decree againel leme-^Execution-^ 
Sub tenants cannot resist delivery of possession 
-“Bombay Bent (War BeetrioHons) Act 1918* 

An owner of premises suing lor posses- 
sion ma3r find it advantageous to join all the 
persons in possession of the suit premises, to 
avoid difBcultiee Which may otherwise arise 
when he attempts to execute bis decree, Xmt 
the non- joinder will not enable a sub-tenant to 
resist delivery of possession to tha owner la 
execution of his decree for ejectment againat 
bia leeseeb^ 374, 0. 1 & 21 
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Cb) Bombay Bent ( War Reatrictiom) Act-^Sub^ 
tenania have no greater right then the tenant a$ 
against Landlord, 

Thorn is nothiog ia the Bombay Rent Act to 
protect sub-tenants from ejectnaent by the 
Undlord of the premises, with whom there was 
no privity of contract. [P, 274, Col. 2j 

Jinnah-^iot Plaintiff. 

Setalvad — for Claimants. 

Judgmentr — This is an application by 
the plaintiff for an order that certain per- 
sons should vacate the premise'^, the sub- 
ject-matter of Suit No 1427 of 1920 filed 
against the lessee, in which a decree was 
passed by consent that the defendant 
should vacate the premii^es and deliver up 
peaceful possession to the plaintiff on or 
before the 31st December 1920. When 
the plaintiff sought to execute his decree, 
he was obstructed by the present oppo- 
nents and accordingly he had to make an 
application under Order XXI, rule 97. 
Under rule* 99 where the Court is satisfied 
that resistance or obstruction was occa- 
sioned by any person (other than the judg- 
ment-debtor) claiming in good faith to be 
in possession of the property on his own 
account or on account of some person 
other than the judgment-debtor, the Court 
will make an order dismissing the appli- 
cation* 

In this case the opponents do not say 
that they are in po^ession of the suit pro- 
perty on their own account or on account 
of some person other than the judgment- 
debtor. They have to admit that they are 
tenants of the judgment-debtor. The 
question whether they are servants or 
agents of the judgment-debtor and not 
tenants, is not really relevant to the ques- 
tion at issue, because in either case they 
are not entitled to obstruct the decree- 
holder. 

The opponents apparently place some 
reliance on the Bombay Rent (War Res- 
trictions) Act. But although they may be 
tenants with regard to their immediate 
lessor and so. entitled to protection against 
hina, there is nothing in the Act to 
protect them against the landlord of the 
premises, with vyhom there was no privity 
of contract. 

It Mms to me that this conclusion must 
be obvious. Otherwise when bis tenant 
has sub-let the premises, a landlord would 
either^bave to mfske every sub-tenant a 


party to his suit against his Jenant or, if he 
omitted to do that, he might have to file 
suits against all the sub- tenants after he 
had obtained a decree against his tenant. 
That certainly was not intended by the 
Act. 

No doubt a plaintiff suing for possession 
may find it advantageous to join all the 
persons in possession of the sUit premises, 
to avoid difficulties which may otherwise 
arise when he attempts to execiitjs bis 
decree, but there nothing in the Bom- 
bay Rent (War Restrictions) Act which 
gives persons in possession through the 
tenants a better right to obstruct the exe- 
cution of the decree than they had, apart 
from the Act. 

The summons must be made absolute 
with costs. 

Counsel certified. 

8timmon$ made absolute, 
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Nathuram Biraram ThaJcor and others 
— Plaintiffs-Appellants • 

V. 

SseVetary of State for India ond onothef 
— Defendants-Respondents. 

F. A. No. 191 of 1919 decided on 23rd 
December 192 L from a decision of District 
Judge, Ahmedabad, in suit No. 34 of 1915. 

(a| Bombay Land Revenue Code (1879), fi'cc- 
tions 203, 204^Land held free of rent- Notice of 
demand to pay aeseaoment by Mamlatdar ia not 
an ‘ order \ 

Notice of demand to pay assessment by the 
Mamlatdar cannot be treated as an order ‘or 
decision within the meaning of Ss. and 204. 

IP. 276, C. 1.] 

(b) Bombay Revenue Jurisdiction Act (18*16) ^ 
8. 1 /— Notice of demand by Mamlatdar - Suit for 
dad tration of rent-free rights is not barred by 
failure to appeal against the notice. 

Where the plaintiffs held their land free of 
rent, -and they were all of a sadden served by 
the Mamlatdar with a notice of demand to pay 
asBessment and the plaintiffs filed a suit for a 
declaration that they were entitled to bold their 
land rent free ; — 

Held: The buU is not bai^d under Sec- 
tion 11. [P.276,0. 2] 

' G, N, Thahore— for Appellants. 

' S, S. Pathat^iox Respondent No. 1. 
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N. K. Mfhtc^fot Respondent No. 2. 

Macleod, Xr.J. — The plaintiffs filed this 
suit praying for a declaration that Survey 
No. 656 in the^ limits of the Talukdari 
village of Kanj was of their absolute 
ownership, and that the Talukdar defen- 
dants tad no right of any kind wbatever 
over itt and that the first defendant, the 
Secretary of State, had no right of any 
•kind whatever to sanction the relinquish- 
ment of the said Survey Number by the 
said Talukdars, and had no right to assess 
any kind of claim or tax on it, and fcr 
further and other relief. 

A preliminary issue was raised whether 
the suit was barred under Section 11 of 
the Bombay Revenue Jurisdiction Act. 
The learned Judge held that the suit was 
barred on the ground that an order bad 
been passed within the meaning of Ss. 
203 and 204 of the Bombay Land Reve- 
nue Code, and that as the plaintiffs had 
not appealed against that order their suit 
could not lie. 

•Now it appears, that in the previous 
litigation between the Talukdars and the 
plaintiffs, the plaintiffs were able to 
establish their right to hold this particular 
land, rent free. Thereafter, the Taluk- 
dars relinquished this particular survey 
number in favour of Government, although 
it does not appear that the plaintiffs were 
heard op the question whether the 
relinquishment was or was not subject to 
their rights.^ 

The next step taken by the Revenue 
Authorities was a notice of demand issued 
by the Mamlatdar that a certain amount 
was due for the payment of the land 
revenue, and that if it was not paid within 
ten days from the receipt of the notice, 
steps would be taken according to law 
to forcibly recover the whole amount for 
the current year's land revenue which had 
not been paid. 

- One would presume that the notice of 
demand of the Mamlatdar was based on 
an order by the Collector directing that 
this particular Survey Number was liable 
to pay assessment, and that evidently 
was the view taken by the first defendant 
when the written statement was filed, 
because in' the first paragraph thereof it 
is said: • 

The jurisdiction of the Court to enter, 
tain the suit is barred by Section'll of the* 
Bombay Revenue Jurisdiptjion Aot^ 1876« 


since the plaint does not state that the 
plaintiffs have preferred any appeals 
against the orders of the Collector impo- 
sing and levying assessment on the land 
in suit as provided by Ss. 203 and 2C4 of 
the Bombay Land Revenue Code.*’ 

Now it is admitted that no such order 
of the Collector can be produced. Conse- 
quently there could be no order from 
which an appeal lay. It seems that the 
first defendant urged that in the absence 
of the order of the Collector assessing the 
land, the notice of demand by the Mamlat- 
dar was an order within the meaning of 
Ss. 203 and 204. 

Now the plaintiffs could have appealed 
to a higher authority objecting to the 
notice of demand issued by the Mamlat- 
dar, but it does not follow that because 
they could have endeavoured by a resort 
to higher authority to get that notice of 
demand revoked, therefore, it was an order 
within the meaning of Ss. 203 and 204 
of the Bombay Land Revenue Code. 
The learned Judge on this question 
says: 

“Then it was contended that the notice 
of demand issued by the Mamlatdar was 
not an ‘order*. Considering the number of 
years for which the dispute about these 
lands has been continuing, one would 
suppose that before the Mamlatdar issued 
this notice there must have been a formal 
order by some Revenue Officer directing 
this to be done. But if there was such 
an order it has not been brought to the 
notice of the Court, and the learned plea- 
der for the defendants, in arguixtg the 
issue, treats the demand notice as if it 
was the order and nothing else. > In my 
opinion it is an order within the meaning 
of Ss. 203 and 204 of the Land Revenue 
Code. 1 see no reason to hold that the 
word “order’' used in those. sections was 
meant to be understood in a narrow or 
technical sen^e, as a formal order ’passed 
after judicial inquiry or anything of that 
kind. A notice of demand is in effect att 
order to pay:’* 

Now it ma^ be said that a notice of 
demand which, if not complied with, can 
be made effective by execution proceed- 
ings, may be considered as .akin to an 
order, but that could only htf because 
the r^uUs following from it. But.it is not 
strictlyMogical to find ethat because. 
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same tesults follow from two particular 
kind of documents, therefore the documents 
are of the same kind also. One has to 
look to the wording of the document ; and 
it appears to us that it would be going too 
far to say that this notice of demand, 
which admittedly is the natural conse- 
quence of an order imposing assessment 
upon land, can be treated as an order or 
decision within the meaning of Sections 
203 and 204 of the Bombay Land Revenue 
Code* 

The whole question regarding this de- 
mand of land revenue is somewhat involved 
in mystery, as the plaintiffs were allowed 
to continue to hold the land rent free, and 
yet apparently no opportunity was given 
to them, after the demand to pay land ass- 
essment was issued, to state their case for 
their being allowed to continue to hold 
rent free, whether the land was relinqui- 
shed or not. It seems to us this is a case 
to which Section 11 of the Bombay Rev- 
enue Jurisdiction Act does not apply, and 
that the suit would lie. 

The decree dismissing the suit must be 
set aside, and the suit must be remanded to 
the lower Court to be heard on its merits. 
The plaintiffs to get their costs of the 
appeal. Costs in the lower Court to be 
costs in the cause. 

Decree eet aside and Suit remanded, 

A. I. R. 1922 Bombay 276. 

Macleod, C. J. and Shah, J. 

Senaji Kajturchand and ethers — Defen* 
dants-Appellants. 

V. 

Pannaji Devichand — Plain tiff- Respon- 
dent. 

App. Nos. 23 and 26 of 1920, decided 
on 14th September, 1921, from the appel- 
late orders of 1st Class Sub-Judge, Dhar- 
war, in Suit No. 46 of 1919. 

(a) Cfivil P. C., 5. lO^Siay of Suii^Doea not 
jprevevi paesing of interlocutory orders. 

An order etaying a suit under section 10 does 
not prevent a Goar t. from making interlocntory 
orderi, such as orders for a Receiver or an in. 
Innction or eg order for attachment ^fore 
• JP. 3tS. 0. 8.1 
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(b) Civil P.C.t 0» 38t R* 5— Groanir for order 
~^Vague allegations are inauffleidnt. 

An order under B. 6, 0. 88 shonld not be 
passed, unless the Court is satisfied that the 
defendant, With intent to obstrnot or delay the 
execution of decree that may be passed against 
him, has brought himself within, the terms of 
the rule; and it is nob sufficient that there are 
merely vague allegations that the defendant 
is about to *remove the whole or any part of 
his property from the local limits of the juris- 
tion of the Court. IP. 276, C. 2.J 

Goyajee and G. 8. Bao — for Appellant, 
Defendant No. 1. 

P. B. Shingne’-iot Appellant, Defend- 
ant No. 2. 

Desai and G. N. ThaJeor and E. A. 
Jahagirdhar — for Respondent. 

Judgment These appeals are from 
two orders made by the First Class Sub- 
ordinate Judge of Dharwar in applications 
by the plaintiff for attachment before 
judgment against the three defendants. 
The appellants are the first defendant and 
the second defendant. 

The first point taken was that as an 
order has been made under Section 10 of 
the Civil Procedure Code staying the suit 
owing to the pendency of another suit 
between the same parties in the Court at 
Bellary, therefore, no interlocutory order 
could be made in this suit. But under 
Section 10 it is provided that no Court 
shall proceed with the trial of any suit in 
which the matter in issue is also directly 
and substantially in issue in a previously 
instituted suit between the same parties. 
That does not prevent the Court from 
making interlocutory orders, such as orders 
for a Receiver, or an injunction, or, as in 
this case, an order for attachment before 
judgment. 

But on the merits it is perfectly clear 
that there were no grounds in this case 
for making an order under Order 
XXXVIll, rule 5. We have often bad 
to point out that under rule 5 the Court 
must be satisfied that the defendant, 
with intent to obstruct or delay the 
execution of the decree that may be 
passed against him, has .brought himself 
within the terms of the rule ; and it i^ 
not sufficient that there i^are merely 
vague allegations that the defendant is 
about to remove the whole or any part 
of his property from the local limits 
of the jurisdiction Of the Court. In this 
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case it is all6ge4 against the first defen* 
dant that he was about to recover the 
dues of his shop as soon as possible and to 
remove the articlis in the shop. 

It is also alleged against the second 
defendax^t that ‘he was closing two shops, 
one at Bellary and the other at Adoni dea* 
ling in yarn and Shroff business But of 
the two shops Ijie shop at Adoni which had 
dealings to thd extent of two or three lacs, 
was closed about the last Divali holidays. 
As the property in the said shop had been 
disposed of, nothing was left there. Besi- 
des this, the partnership shop at Bellary, 
which had dealings to the extent of two to 
three lacs, had almost closed its business 
and had dwindled into a very petty concern. 

On these allegations the Court should 
certainly have asked for further evidence 
before making an ex parte order calling 
upon the defendants to furnish security. 
The defendants appellants thereafter pro- 
duced ample evidence before the Court 
that they were substantial merchants, and 
were not about to dispose of their properly 
with intent to obstruct or delay the execu- 
tion of any decree that the plaintifif might 
obtain against them, v^hile there was no 
evidence produced by the plaintifl to sup- 
port thd allegations which he made in 
March 1920, so that the original order 
ought to have been discharged instead of 
the attachment being confirmed. The 
Judge says :* 

“As regards defendant No. 1, Exhibits 
32 to 37 provd the general reputation of 
defendant No, I’s firm and nobody has a 
word to say against it. We want evidence 
as to what is going on recently there. On 
this point none of the deponents in Exhi- 
bits 32 to 37 can enlighten us. For none of 
them say, if tney themselves attended 
defendant No. Ts shop at Bellary, and if 
so, when was it last ? For all these rea- 
sons, 1 am satisfied that the application in 
Exhibit 25 A was granted on good 
grounds.” 

But as we have already observed, when 
considering Exhibit 25 A, it is quite clear, 
it aiOforded no ground whatever for issuing 
the order against the appellants. The ap- 
peals, therefore, must be allowed, the at- 
tachment before judgment removed and 
the security disc];^arged. 

The appellants must get their costs of 
proceedings in this Court and in the 
Court below. Appeals aMowed 
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Macleod, C J. akd Shah, J. 

Bhimrao Nagojirao Patanhar — Plaintiff 
— Appellant, 

V. 

BaJcharam, Salaji Kantah and others-^ 

Deiendants-Respondents. 

S. A. No. 644 of 1920 decided on 23rd 
August 1921 from the decision of Assis- 
tant Judge, Satara in A, No. 425 of 1918. 

r.P. AcU S. 60 -^Ioq on equity of redemption, 
•^Permanent leaee to moftgagee]wili operate as a 
elog. 

Plaintiff executed a permanent lease of land 
belonging to him in favour of the defendant. 
The same day be mortgaged the land to the 
defendant. In plaintiff's suit to redeem and re- 
cover the land. 

Held : the two documents were parts of the 
same transaction and their real effect was that 
the mortgagee got the land as security for the 
loan, and at the same time obtained a contract 
from the mortgagor that he should be a perma- 
nent tenant of the land. The contraot constitu- 
ted a clog oc the equity of redemption (190i) 
A.O. 323; 73 L.J. Ch.,626 : referred to. 

IP. 278, Ool. 1.1 

Nilkanth Atmaram —for Appellant. 

A.G, for Respondent, Nos. 1 to 

3. 

Judgment : — The plaintiff sued to re- 
deem and recover possession of the plaint 
land, which was mortgaged by his grand- 
father to the defendants’ ancestor by a 
mortgage, dated 17th March 1859. The 
plaintiff admits that at the same time as the 
mortgage, another document was executed, 
purporting to lease the land to the mort- 
gagee on a permanent tenure on condition 
that the lessee paid a fixed rent of Rs. 70. 
The defendant pleaded that he was a 
mortgagee not of the land in suit, but 
merely of the fixed rent payable to plain- 
tiff as his landlord, he being Mirasdar of 
the land of long standing. 

Both the lower courts have decided 
on that point in favour of the defendant' 
and have passed a preliminary decree to 
the effect that if the plaintiff pays into 
Court Rs. 1,501 within six months from 
ftie date ,of the decree, the plaintiff 
should be entitled to claim, payment of 
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the andoat rent of Es. 70 year ’by year 
from the defendant. 

The question is what is the true effect 
to be given to the documents, Exhibits 45 
and 46, which were executed at the same 
time on the 17th Match 1859. No doubt 
if we look merely at what is stated in those 
documents, the mortgagor first purported 
to lea^e to the mortgagee the suit land at 
an annual rent of Rs. 70 on Mirasi tenure. 
Then by Exhibit 46 he purported to 
mortgage, not the land, but the annual 
rent which was secured by Exhibit 45. 

Before these documents were executed, 
the mortgagor was the owner of the land 
and as we read the documents, their real 
effect was that the mortgagee got the land 
as security for the loan, and at the same 
time obtained a contract from the mort- 
gagor that he, the mortgagee, should be a 
permanent tenant of the land paying an 
yearly rent of Rs. 70. The mortgagee, 
therefore, obtained a contract whereby the 
mortgagor lost the right to get back his 
property on repaying the loan, so that it 
must be admitted that, that contract 
constituted a clog on the equity of 
redemption. If the mortgagee had got a 
contract for the sale of the land, undoubt- 
edly a Court of Equity would not allow 
him to take advantage of that contract 
[see Samuel v. Jarrah Timber and Wood 
Paving Corporation (1)] 

It seems to us there is very little 
difference between a contract by the mort- 
gagee to buy the mortgaged premises out 
and out fora consideration, and a contract 
by a mortgagee to take the premises on a 
permanent tenure at a fixed rent which 
in effect makes him the owner of the 
premises, the consideration' being satisfied 
by deferred payments. 

It has been strenuously argued that what 
is mortgaged is not the suit land but 
merely the right to recover the tent 
secured by the permanent lease. But we 
do not think that the Court will be so 
blind to the real effect of these documents. 
Exhibits 45 stnd 46, that it should refuse 
tpi apply the principle of equity which, as 

(1904) A.o. 3a3w75lL J. Ch. 

T* TBlssll Mansoa 376«20 T L.B. 036 • 53^ 

^.E, 675, ^ 


has been pointed out by^ Lord Halsbury 
in the case we have referred to, has been 
applied by the Courts for certainly more 
than a century. The ftearned Appellate 
Judge, in refusing to apply this principle 
of equity, says: 

** The lease and the mortgage were not 
treated as parts of the same arrangement. 
In the words of Lord Halsbury quoted 
above, *‘if a day had intervened between the 
two parts of the arrangement, the . part of 
the bargain (impeached as a clog) would 
have been perfectly good and capable of 
being enforced.” If so, 1 do not see why 
it should fail if the period intervening be a 
few minutes ins ead of a^day.” 

If that argument were to prevail, then 
the principle of equity could never be 
applied at all. It is the plain fact that 
these two doctiments were parts of the 
same transaction, which enables us to 
apply the principle of equity, and we need 
not consider what our decision would have 
been if the lease had been executed a day 
or two previously to the mortgage. 

In our opinion, therefore, the appeal 
must succeed, and the plaintiff must be 
held entitled to redeem. 

We pass a preliminary decree to the 
effect that if the plaintiff pays into Court 
Rs. 1,501 within six months frpm the date 
these proceedings reach the lower Court, 
he will be entitled to ask ^ the Court to 
pass a final decree for possession. No 
order as to costs throughout. 

Ajppeil allowed. 
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Macleod, C. J. and Shah, J. 

'Reifhav Lai Maganlal Trivedi — Appel- 
lant 

V. 

Amhalal Veniram and other i — Respon* 
dents. 

F. A. No. 318 of 1 920 decided on 30th 
August. 1921 from a decision of the D. J. 
Ahmedabad, in Mis. App«>No. 45 of 1920. 

QmrdienB end Wards Act ( iSOO), 8^ 5— Iffnor 
in custody of faJther-^Stran^er cannot be appall* 
ed guarifian on the ground that child was going U 
be married at age Or 4 years, 
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Any friend of a minor may approach tbe 
Qourt in the case the minor being ill-treat- 
ed and invoke the protection of the Court on 
behalf of the minor. But it is another 
question altogether if an outsider invokes 
the protection of the Court for a minor vrho 
is in tha lawful custody of her father, unless 
the applmant can satisfy the Court that it 
is for the welfare of the minor that an order 
should be made against the father. Where a 
stranger, the spiritual head of the com- 
mijnity made ag* application to deprive the 
father of the custody and the naturdl guar- 
dianship M the minor girl, on the ground 
that * she was about to be married at the 
early age of four which would expose her to 
the risk of premature widowhood, and that 
the father was about to sacrifice bis daughter*s 
interests by resorting to the practice of 8ata 
marriages with a view to secure a bride for 
himself, 

Held: General considerations of that charac- 
ter, which are not opposed to the practice of 
the community to which the parties belong, 
cannot be ordinarily accepted as a sufficient 
ground for depriving the father of such rights 
as he has to look after the welfare of his minop 
children. [P. 279, Col. 1, 2.j 

Q. N. Thakor — for Appellant. 

Nadkurnt — for Respondent No. 1. 

Macleod, C. J,— This was an applica- 
tion under the Guardians and Wards Act 
by the Kulmukhtyar of the Shankara- 
cbarya*of the Sharadapilh. Dakore, pur- 
porting to be the spiritual head of the 
community to which the opponents belong- 
ed. The occasion of the application was 
the approaching marriage of the girl for 
whom it was sought to get a guardian 
appointed. 

In the petition the Kulmukhtyar said: 
“The opponent No. 1 the father of the 
girl, is unfit to be the guardian of the per- 
son of the minor for the reasons stated in 
paragraph 2” that is to say, because he 
was going to marry the minor girl who 
was only four years* old, and thus sacrifice 
her in order to get a wife for himself and 
because the petitioner apprehended that 
the minor girl might be left a widow at 
an early age. The Kulmukhtyar, there- 
fore, prayed that the Court should give him 
the custody of the minor and appoint him 
guardian of the person and of the property 
of the minor. 

Now, it may bo conceded that any 
friend of a minor may approach the 
Court in the case of the minor being ill- 
treated, and invoke the protection of the 
Caurt on behalf of the minor. But it is 
another question altogether if an outsider 
invo)iei 3 the protection of the Court for a 


minor who is in the lawful custody of* her 
father, unless the applicant can satisfy the 
Court that it is for the welfare of the 
minor that an order should be made 
against the father. The reason here for 
asking the Court to interfere is that the 
father is marrying his daughter at the age 
of four, which would leave her to the risk 
of becoming a widow during infancy. As 
the learned Judge remarks, such a marriage 
would be in conformity with the rules of' the 
caste and the practices prevailing in the 
community, to which the father belongs. 

However shocking an idea it may seem 
to other minds that an infant child should 
go through the ceremony of a marriage in 
a community which does not permit widow 
re-marriage, still it is not for this Court to 
enter into considerations of that kind. 
Whatever our own opinion may be, we 
have to consider in every case, which 
comes before us, the rules of the castes 
and the practices which prevail in the 
particular community to which the parties 
belong. It would certainly be far more 
unjust and injurious if we were to setup 
our own opinions and enforce upon the 
parties the manner and customs which we 
consider they should conform to rather 
than those amongst which they have been 
brought up. 

The Judge was perfectly right in the 
conclusion which he came to. The appeal 
must be dismissed with costs. 

Shah, J. — I agree. The appellant in 
this case sought in the District Court, by 
an application under the Guardians and 
Wards Act, to deprive the father of the 
custody and the natural guardianship of 
the minor girl, on the ground that she was 
about to be married at the early age of four 
which would expose her to the risk of pre- 
mature widowhood, and that the father 
was about to sacrifice his daughter’s inte- 
rests by resorting to the practice of Sata 
marriages with a view to secure a bride 
for himself. 

i do not think that general considera- 
tions of that character, which ars not op- 
posed to the practice of the community tc 
which the parties belong, can be ordinarily 
accepted as a sufficient ground for depriv- 
ing the father of such rights as^ he has,. to 
•look after the welfare' of his minor child- 
ren. The*tewer Court, it sterns to me, was 
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perfectly right in not entertaining this 
application on the grounds disclosed in the 
application. I do not say that a person in 
the position of the present applicant can- 
not come forward as a friend of the minor 
to seek the protection of the Court for the 
minor. It must depend upon the facts and 
circumstances of a particular case. But 
in the present case the grounds alleged are 
based more or less upon broad considera- 
tions concerning the practice and custom 
in a particular community ; and it seems 
to me that it would be very unsafe to ac- 
cept them as justifying an interference with 
the right of the father to.the custody and 
guardianship of his minor daughter. 

The Court should require very clear and 
strong grounds to hold that it is for the 
welfare of the minor girl that she should be 
separated from her father and left under 
the care of a stranger. 

Appeal dizmiued 

A. I. R. 1922 Bombay 280. 

MacleoDi C. J. and Coyajee, J, 

Mohanlal Atnrit Lai and another— 
Plaintiflfs-Appeilants. 

V. 

Bai Mahajaviri — Respondent. 

S. A. No. 299 of 1921 decided on I4th 
February 1922 from the District Judge, 
Broach, in Mis. A. No. Id of 1919. 

Judicial Order — Ex-parte order-^Application 
to set aside Must he considered on mefits. 

When a widow of .one of the decree bolders 
got her name recorded in place of her hoBband 
withoat notice to other decree-holders and 
when the other decree-holders applied 
to be beard as to whether the order was wrong. 

Held : that the Court is boand to decide 
whether the ex-parte order was correct. 

[P. 280, 0. 2.) 

JET. F. Divatia — for Appellants. 

^ P. B. Shtngne — for Respondent. 

Judgment This is anappeal from the 
decision ©f the .District Judge of Broach 
in execution proceedings with regard to a 
decree in Regular Civil Suit No. 34 of 
1915. The original decree-holders were 
Mohanlal lind Maneklal and the two sons 
ot their deceased br^er Dahyabbai. After 
the decree MaaekltT died, andt thAti htc 


widow put in an application in which she 
prayed that she should brought on tbo 
record as the legal representative of her 
deceased husband. She was asked to pro- 
duce a succession certificate which she did. 
Accordingly on the 30th October 1919 her 
prayer was granted, but no notice of her 
application was given to the other decree- 
holders. On the 4th November they asked 
that the ex-parte order mad^ in favour -of 
Maneklars widow should be vacated On 
that the following order was made by the 
Subordinate Judge*. ** Rejected in view of 
the previous order on the Darkhast. 

That was a wrong way of dealing with 
that application. As the order in favour 
of the widow was made ex-parte, it was 
open to the decree-holders to ask the Court 
to re consider its decision, and the fact that 
the previous order had been made on the 
widow’s application, would not prevent 
the Court from considering it when the other 
decree-holders objected. 

From the order of the 10th November 
rejecting the decree-holders* application, 
an appeal was filed to the District Judge. 
A preliminary objection was taken that 
no appeal lay, and unfortunately it seems 
to have been admitted by the appellants* 
pleader that he ought to have appealed 
against the order of the 30th October, and 
not against the order passed not on the 
10th November, 

No question of limitation arose because 
the appeal was filed within 30 days of the 
order of the 30th October. But it made no 
difference in effect whether the appellants 
appealed against the ex-parteoxdQX made 
in favour of the widow on the 30th October, 
or the order passed against the decree-hol- 
ders on the 10th November refusing to 
consider their application to set aside the 
ex paite order. The fact remains that 
an order was made ex-parte in favour of 
the widow, and the appellants are enti- 
tled to have that considered on the mer- 
its. 

Therefore we must allow the appeal 
and send the case back to the trial Judge 
so that he may consider whether the ap* 
pellants’ application to vacate the order of 
the 30th October should be granted or 
not. The appellants to have their costs of 
this appeal and of the appeal in the Cotuci* 
below. 

Appeal allowed. 
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Fawcett, J. 

Bamnath 'Dwar'kanath Waivtoode — Plain* 
tiff. 

Bdmrao Balkrishna Dhotre — Defendant. 

O. C. J. Suit No. 1308 of 1921 decided 
o^ 15th July V921.' 

Civil P. C. {1908), 0. I, B.1. and O.T,B 4 
-^oird pxvnily-’Suit by manager on promissory 
note-^Olner members not necessary parties. 

Where Plaintiff was the manager of the undi- 
Tided family and sned on a promissory note pas- 
sed in his name by the defendant and the adult 
co-parceners were not made parlies to the suit 

Hdd that the other members were not necps- 
sary parties and that the suit was not bad for 
non-joinder. (33 All. 272) and A I. B. 1914 
P.C. 136 followed. 

The Privy Council decisions do affect the 
varions rulings of Bombay High Court which 
go to the extent of sayio i that in every 
case where a contract is entered into on behalf 
oi a joint family by a co-parcener, he cannot 
me alone, but must join the other co-parceners 
as parties to the suit. [P* 283, C. 2,] 

M. r. Ve^ai — for Plaintiff. 

S. /S. Echngnehar — for Defendant. 

Fawcett, J -The plaintiff sues to 
recover the amount due on a promissory 
note for Rs. 2,600 passed in his favour by 
the defendant on the 16th of April 1920. 
He claims the sum of Rs. 2,390 together 
with interest thereon at nine per cent. 

The defendant in his written statement 
sets up various objections to the suit, and 
the substantial ones are embodied in the 
following issues : — 

(1) Whether the plaintiff can sue on 
the promissory note without making his 
brothers parties to the suit ? 

(2) Whether in any event he can sue 
without obtaining Letters of Administra- 
tion to the estate of his father ? 

(3) Whether at the date of the promis- 
sory note the plaintiff was the manager of 
the Joint Hindu family ? 

(4) Whether there was a subsequent 
oral agreement as alleged in para. 4 of the 
written statement ? 

(5) If so, whether the suit is not prema- 
ture except as to Rs. 100 ? 

(After considering the evidence the 
learned Judge •answered issues Nos. (2) 
and (3) in the affirmative and (4) and 
TO in the negative and proceeded as 
follows) ; — 


There only remains the first issue which 
is the really substantial one raised, We •, 
whether the plaintiff can sue on the note 
without making his brothers parties to the 
suit. 

In support of his contention Mr. Rang- 
nekar relied on the case of Naranji Vasanji 
V. MoU Govanji (1) and various other 
similar rulings of this Court. That case 
follows the one of Knlidas Kevalias v* 
Nathu Bhagvan (2) which in turn is based 
on the rule of English law that enables 
the defendant to insist on all the contrac- 
tees being made co- plaintiffs when there is 
a Joint cause of action. In this it follows 
Jtafnsehuh v. Ramlall Koondoo (3) which 
lays down that, when a Joint family carries 
on a trade in partnership and contracts 
with the outside public, they have no 
greater privileges than other traders if they 
are really partners, they must be bound by 
the same rules of law for enforcing their 
contracts in Courts of law as any other 
partnership. 

This ca<^e was remarked upon by their 
Lordships of the Privy Council in Kfshan 
Prasad v. Har Naratn Singh (4). They 
point out that in that case there were other 
members of the family who bad an equal 
family interest in the profits of the busi- 
ness, but it was nowhere contended that 
those members were necessary parties, and 
they also lay emphasis on the remarks of 
Garth, C J., which referred to the necessity 
of defendants being sued by all the partners 
or persons with whom they had made their 
contiact. The ruling should, therefore, 
be confined to cases whether the facts 
show that the actual contract is with par- 
ticular partners or members of the family. 


The case of Kishan Prasad v. Har 
Narain Singh (4) certainly affects 
the various rulings of this Court which 
went to the extent of saying that, in 
every case where a contract is entered 
into on behalf of a joint family by a 
co-parcener, he cannot sue alone, 
but must Join the other co-parceners 
as parties; for the Privy Council held 
that at any rate the manager of a 
Joint family business may enter into 
contracts in his own name and may sue 


(1) (1907) 9 Bom. L. R. 1126. 

(2) (1888) 7 Bom. 217 

(5) (1881) 6 Cal. 816-8 0 L R 467 
V)(1901) 33 111. 272-9 1.0 , 789-88 I. A 
46 (P. p. - 
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on each contracts without joining the 
other members of the family as plaintiffs. 
No doubt the Bombay decisions except a 
case like that in Jagahhai Lalfuhhai v. 
Susfamji Naaarvianji (5) where the con- 
tract had been entered into by a co*par- 
cetier in his own name and he did not dis- 
close to the defendant at the time of the 
contract that he was acting on behalf of 
the family But that seems to have been 
the only exception which they permit from 
the general rule laid down ; and this 
exception does not cover the present case 
because the plaintiff himself admits that, 
when the promissory note in suit was 
passed, defendant understood he was 
taking the promissory note as manager of 
the joint family. The defendant also 
corroborates this. Coming back to the 
effect of the Privy Council decision in 
Ktshan Prasad's cate (4), it is to be re- 
marked that two different views have been 
taken about it. 

In Pamachandra ISfarayan v. Shr^patrao 

(6), the judgment limits the decision to the 
case of managing members of the Joint 
family entrusted with the management of 
a family business. On the other hand, 
the Madras High Court in Sheik Ibrahim 
Tharagan v. Rama Aiyar (7) have 
taken a different view. Thpre it is pointed 
out that: — 

“ In fact, the Privy Council had, evrn 
previously to their decision in the above 
case, practically upheld the right of the 
managing member to represent the 
family in litigation. A long line of cases 
beginning with Qirdharee Lall v. Kantoo 
Lill (8) established the right of a creditor 
of a Hindu family to proceed against the 
father or other managing member of the 
family alone and to effectively bind the 
whole family property, including the shares 
of those not actually parties to the 
litigation.” 

The latter ruling is followed in this 
Presidency . cf. Famkrishna v. Vinayak 
Karaycin (9). In Hori Pal v. Nimman 
Kuntoar (10) at pp. 564 and 565 Tudball, 
J. points out : — 

(5/ (1885) 9 'Bom. 811. 

(6) (1916) 40 Bom. 248*33 I. C. 771-18 
Bom. L. R. 88. 

(7) (19U) 36 Mad. 685*21 M. L. J. 608 « 10 
I 0. 874- (1911) 1 M. W. N. 442. 

(8) (1874) 22 W. R. 66-1 I. A. 821-3 Sar. 
380. 

(9) (1910) 34 Bom. 354-6 I. C. 967-12 
Bom. L. R. 219.' 

(10) (1912) 34 All. 549-16. 1. C. 126-9 A.L. 
J. $19. 


" Now the general rule of Hindu Law 
is that a joint family is refpresented by its 
manager in all its transactions or con- 
cerns with the outer worJ,d, provided they 
are for family necessity . . [and that] he 
can give a valid discharge without the 
concurrence of the minor members of the 
family.” 

He goes on : — 

“ It is difficult to see, therefore, why .a 
manager, if he can represent the family in 
its transactions and concerns with the 
outer world, should not be also able to 
represent the family in its litigations in the 
Courts.” 

And similarly, if in the case of a credi- 
tor suing on a mortgage the manager may 
sufficiently represent the other adult 
members of the joint Hindu family, it is 
difficult to see why a manager should 
not be permitted to sue alone if he suffi- 
ciently represents the rest of the family. 
In fact it seems to me that the Privy 
Council in Sbeo Sh<tnhar Ram v. Jaddo 
Kunwar (11) has practically given effect to 
this view. Their Lordships at p. 386 
say : — 

“ There seems to be no doubt upon the 
Indian decisions (from which their Lord- 
ships see no reason to dissent) that thare 
are occasions, including foreclosure 
actions, when the managers of a joint 
Hindu family so effectively represent all 
other members of the family that the 
family as a whole is bound. It is quite 
clear from the facts of this case and the 
findings of the courts upon them that 
this is a case where this principle ought 
to be applied.” 

And this was done in spite of the provi- 
sions of Section 85 of the Transfer of Pro- 
perty Act, now reproduced in Order 
XXXIV, Rule 1, Civil Procedure Code, 
under which all persons who have an in- 
terest in the property in suit should be 
joined as parties. If a foreclosure action 
is one where this principle can be applied, 
I cannot see why the present suit Should 
not also be a case where it can be equally 
applied. 

Supposing the defendant had execu- 
ted a mortgage of his immoveable 
property as security for the loan and 
owing to defendant’s default the plain- 
tiff could bring a foreclosure action, 
then if the circumstances were 
as to make the plaintiff, as manager 
of the joint family, an effective re- 
presentative of all -the other members 

(11) A. 1. R. (1914) P. 0. 186^36 All. 3^ 
-41 I. A. 216. 
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)f the family so that the whole of the 
amily would lie bound, then clearly, in the 
new taken by their Lordships, he could 
sue alone. 

I 

W(?y, therefore, should he not sue alone 
n this case, where the only diflference is 
:hat such a mortgage has not been execu- 
:ed ? I think Sheo Shankar s case (11) 
iffords clear gmthority for saying that the 
■actS’of the particular case must be looked 
it in orTler to see whether it is proper for 
:he manager to be allowed to sue alone as 
sufficiently representing all the other mem- 
bers of the family ; and that in view of 
this decision of the Privy Council, even 
accepting the restricted view of the effect 

the decision in lO’shan Prasad's case (4) 
which is, taken in Uamachandra Narnyan 
V, SKripatrao (6), the previous Bombay 
lecisions, which support Mr, RangnekaPs 
contention, require reconsideration and are 
not now really binding. 

Thus in Lalji Nen^eu v. Keshowji Punja 
[12) it has been. held that at any rate minors 
are unnecessary parties, though the deci- 
sion in: Naranjt Vasanji v, Moti Qovanji 
(1) went to the extent of requiring their 
being joined. Now, in this particular case, 
the facts are that the defendant has con- 
sistently been satisfied with the signature 
of plaintiff's father for his numerous pay- 
ments, and since Dwarkanath’s death, has 
been satisfied with the signature of the 
plaintiff, although he was quite aware 
that the moneys were joint family moneys 
and that this was a joint Hindu family. 
He also executed the two promissory notes 
in favour of Dwarkanath personally and 
plaintiff personally. He has himself frank- 
ly admitted that he has no objection to 
pay the plaintiff alone as the manager of 
the family, but pleads that he cannot pay 
the whole sum at once. 

The contention, that the other co- parce- 
ners should be joined in this suit is purely 
one raised by his legal advisers, a techni- 
cal objection which can at most stave off 
the evil day for a short time, without there 
being any real grievance on the part of the 
defendant. It is no doubt the case that, as 
ruled in Kalidas Kevaldas v. NafKu Bhag- 
wan (2), the Aere fact that the other adult 

(12) (1913) ^7 Bora. 840*17 i. C. I*93*rl4 
Bom, li. R. ..... 


brothers say they have no objection to 
plaintiff recovering the amount due on the 
promissory note in this suit, does not afford 
valid ground for saying that the suit is not! 
bad, if it is really necessary that the otberl 
adult co-parceners should be Joined in the* 
suit. 

But this evidence, though notconcIusivOi 
does go to show that this is one of those 
occasions referred to by the Privy Council 
in Sheo Shankar s case (11) where the 
principle that they mention can be proper- 
ly applied. After all it is not the case 
that Hindu law in itself requires that all 
adult co parceners should be joined. 

I think, I am correct in saying that no 
text or commentary can be cited to that 
effect. It is a rule which is simply based 
on the principle that all persons interested 
should be joined in the suit. That is a rule 
of procedure and that rule is subject to 
various exceptions, among which should be 
the case where a person sufficiently repre- 
sents other members of his family ; nor, in 
my opinion, does such a case fall under 
the previsions of Order VII, Rule 4 , Civil 
Procedure Code. No doubt the plaintiff 
is a representative of the family, but it does 
not follow that he sues in a representative 
character. He really sues as the holder of 
the promissory note which is passed in 
his name. 

When an objection is raised by the de- 
fendant that he cannot sue without joining 
certain other persons, then and then only 
it becomes necessary for him to meet that 
plea by saying that “ though I sue simply 
as the holder of the note, yet I am entitled 
to do so without my brothers being joined, 
because I am the manager of the Hindu 
family of which they are members.** That 
is an entirely different case to one where 
the basis of the plaintiff’s claim is of a 
representative character, such’ as where 
he sues as an executor or administrator ; 
and accordingly I do not consider that the 
plaint is in any way • defective. 

No doubt in Uamachandra Narayan 
v. Shripattao (6), there are remarks 
that, where a manager does sue, there 
..shoulc^ be .an indication, that hej^bas 
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sued in a representative capacity. But it 
does not follow that such indication should 
appear necessarily in the plaint. The 
plaint is only one part of the pleadings and 
proceedings in a suit Here we have had a 
direct issue on the Question, and the judg- 
ment will record a finding regarding 
the pliintiff*s representation of the family. 

Therefore, there would be, to anybody 
who is searching the case hereafter, a clear 
indication that the plaintiff was suing in a 
representative capacity, so far as that 
affects the question whether the other 
members of the joint family were bound. 
Here, there can be no doubt that they are 
bound and they have themselves said that 
they accept that position. 

Therefore, I do not consider that the 
adult members of the plaintiff’s family are 
necessary parties to the suit, and conse- 
quently I answer the first issue, ij the 
affirmative. 

Suit decreed. 
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Shah, A.CJ. and Crump, J. 

Bmperor — Prosecutor. 

V, 

Kairat — Accused. 

Cr. Ref. No. 30 of 1922 decided on 
llthjuly 1922 Reference made by the 
S« J., Ahmedabad. 

(a) Penal Code^ 8$, 121 and 124^A^Jn8tigation 
to wage war-- Incitement to action is necessary • 

So long as a man only tries to inflame 
feeling, to excite a state of mind, he is not 
guilty of anything more than sedition. It is 
only when he definitely and clearly incites to 
action that he is guilty of instigation and, 
therefore, of abetting the waging of war. (3d 
Bom. 894 at p. 408) followed. [P. 285, G. 1.] 

(b) Penal Code (XCVcf 1860), Ss 71, 121, 124-A 
and Or, P^O*, 8, 35, Explanation — Speech coming 
under Sa. 121 and 124 A-^Accuaed liable only 
(o one puniahment* 

It the Court bad held that accused was 
guilty under S. 121, the Court could not 
impose a second penalty without sotting aside 
the sentence already passed under 8, 124’A 
as the accused would be liable to one punish- 
ment only in reapect of the speech, in view of 
the explanation to Or. P. C. S. 86 and Penal 
Code, 8. 71. 

Banff 6Miod jS. Paikar^fot ihit Crown. ' 


Shab^ Ag. C. J. — This is a reference 
under Section 307, Criminal Procedure 
Code, by the Sessions Judge of Ahme-^ 
dabad. 

The accused in this case was charged in 
respect of three speeches; two ’ of. these 
speeches were made by him at a meeting 
of the Indian National Congress and the 
third was made by him as the President of 
the All India Moslem League in December 
la^t at Ahmedabad. In respect of the firs 
two speeches he was charged undef Section 
124 A and in respect of the third under 
Sections 124-A and 121, L P. C. 

The offences under Section 124 A were 
triable with the aid of assessors and the 
offence under Section 121 was triable by a 
Jury in that District. He was accordingly 
tried by the Sessions Judge and a Jury in 
respect of the offence under Section 121 
and with the aid of the Jurors as assessors 
as regards the other offences. The Jury re- 
turned a verdict of ‘not guilty* under Sec- 
tion 121 and as assessors they were of opi- 
nion that the accused was not guilty under 
Section 124-A. 

The learned Sessions Judge was 
competent to deal with the case so far as 
it related to Section 124'A, and differing 
from the assessors he found the accused 
guilty under that section in respect of all 
the three speeches, and sentenced him to 
suffer rigorous imprisonment for two years 
on each count directing the sentences to 
run concurrently. 

There has been no appeal from these 
conviciions and sentences and we are not 
concerned with that part of the case. The 
Sessions Judge did not agree with the 
verdict of the Jury as regards the eVarge 
under Section 121 and as he considered it 
necessary for the ends of justice to refer the 
case to the High Court he has done so. 

We have, to consider the entire evidence 
in the case to give due weight to the 
opinions of the Jury and the Judge and 1o 
decide whether the speech in question 
offends against Section 121. 

The accused wanted to present his case 
in person: and this Court ordered that he 
may be allowed to do so. We have now 
heard the learned Advocate-General for 
the Crown and the accused, who appeared 
in person. 

The charge against him is that by 
making the speech in question he abeF 
ted the waging of war against the King 



Id22 EMPEROk t?. liAskAT MOEAKl (Shah, A. C, J.) Bombay 2SS 


within the meaning of that Section, that 
is, he instigated his audience to wage such 
war. Whether the accused did so or not 
is a question of fact to be decided mainly 
upon the speech*itself. 

There can be hardly any evidence out- 
side tne speech in a matter of the kind: 
and it is not suggested that there is any 
evidence except the evidence of the witness 
Durgadas, rejpresantative of the Associated 
Press, Ex. 3 2. I doubt whether his opi- 
nion ae to the effect of the speech is rele- 
vant ;*and even if it be relevant it has 
hardly any real value. The learned Ad- 
vocate-General .has mainly relied, and in 
my opinion rightly, upon the speech it- 
self. 

Before dealing with the speech, I may 
mention that as pointed out by Heaton, 
J. in Emperor GanesTi Damodar Saw- 
arkar (1), " so long as a man only tries to 
inflame feeling, to excite a state of mind, 
he is not guilty of anything more than 
sedition. It is only when he definitely and 
clearly incites to action that he is guilty 
of . instigating and therefore abetting 
thfi waging of war.” 

It is perfectly true, that it is not essen- 
tial that as a result of the abetment the 
war should be waged in fact. But the 
main purpose of the instigation should be 
the ‘waging of war’. It should not be me- 
rely a remote and irxidental purpose 'but 
the thing principally aimed at by the in- 
stigator. 

The mere fact, that a person may try 
to do it in an indirect and disguised man- 
ner would not be sufficient to save him 
from the operation* of the section ; but I 
think that the Court ought to be satisfied 
that he has instigated the waging of war 
%.e. the use of violence for the purpose 
of effecting innovations of a general and 
public nature. I have no desire to attempt 
to lay down any general proposition as 
to what is sufficient to constitute an abet- 
ment of the waging of war against the 
King -within the meaning of Section 121. 

Having regard to the facts of this case, 
it is sufficient to bear in mind what I 
have said above in determining the ques- 
tion of fact arising for our decision. 

Coming to the speech itself, it may be 
stated at once that the appeal or insti- 
gation to violelice. such as it is, is to be 
found in the two paragraphs at page 11 of 

(mO) 84 Bom! 394« 5 I.O. 864« 12 Bom. • 
105» 


the print, to which I shall refer presently. 
Apart from those paragraphs, it could not 
be said that the speech is open to the cons- 
truction that the accused meant to instigate 
his hearers to violence. His plea for the 
change in the wording of the aims and 
objects of the League by substituting the 
words ‘possible and proper * for the words 
* peaceful and legitimate*, and his appeal 
for starting immediately a parallel govern- 
ment independent of all British control, by 
setting up on a separate and permanent 
foundation courts, schools, art, industry, 
army, police and national parliament 
would not constitute by themselves the 
‘ waging of war *, within the meaning of 
Section 121, though those ideas would be 
open to other objections. 

This speech is fairly long and it is not 
necessary to refer to all other matters in 
the speech in detail. But when it was 
put to the learned Advocate -General, he 
fairly and I think rightly, conceded that but 
for the two paragraphs it would be difficult 
to bring the case within Section 121. 

His argument however, is that the 
speech should be read as a whole and that 
the above ideas coupled with the said two 
paragraphs amount to a sufficiently clear 
and direct incitement to violence for the 
purpose of overthrowing the government 
established by law in this country. 

The accused has also argued that the 
speech should be read as a whole, and he 
contends that if it be so read it is nothing 
more than a plea for the amplification of the 
scope of the present aims and objects of 
the League, and for starting a parallel 
government with a view to obtain complete 
Swaraj, that his object was not to dissuade 
the members of the League from the creed 
of non-violence but to persuade them to 
adhere to it as far as possible, and to so 
modify the aims and objects of the League 
as to leave it open to any member to 
depart from non-violence when absolutely 
necessary for his self defence. 

He has argued that he definitely rejected 
the alternative of upsetting the present 
government by * sword’; and has through- 
out pleaded for another alternative for 
establishing an independent parallel govern- 
ment by peaceful means resorting to vio- 
lence only if it becomes necessary to do 
so in self-defence in future for maintaining 
such a gqyemment* 
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It will be convenient to quote the two 
material paragraphs instead of attempting 
to summarise them: — 

“People are no doubt prepared to bear 
and suffer gladly the hardships of a few 
days of imprisonment. But on the decla- 
ration of Martial Law the non-violent non- 
co-operation movement will prove totally 
insufficient and useless. Amongst the 
Mussalmans at least there will hardly be 
found a man who will be prepared to sacri- 
fice his life uselessly-man can have only one 
of two feelings in his heart when faced by 
the barrel of a gun, either to seek refuge 
in flight or to take advantage of the law 
of self-preservation and despatch his ad- 
versary to hell, the third alternative that 
of cheerfully yielding up one’s real success 
will remain confined to Mahatma Gandhi 
and some of his adherents and fellow 
thinkers. I on my part fear that in gene- 
ral the reply to the Martial Law will be 
what is commonly called Guerilla warfare 
or in the words of the Kuran “Kill them 
wherever you find them/’ The res- 
ponsibility for all this bloodshed will 
rest on the shoulders of the Government. 

“Consequently, as representatives of 
the Mussalmans the members of the All 
■ India Moslem League should consider it 
their duty either to refrain from adopting 
non co-operation as their creed or free it 
from limitation of keeping it either of vio- 
lence or non-violence, for it is not in our 
power to keep non-co-operation peaceful 
or otherwise. So long as the Government 
confines to the use of chains and fetters, 
non-co-operation can remain peaceful as 
it is to-day but if things go further and 
Government has recourse to gallows or 
machine guns, it will be impossible for the 
movement to remain non-violent. At this 
stage some people would like to ask, how 
is it that while the Hindus are content to 
adopt non-violent, non co-operation as the 
means for attaining independence that the 
Mussalmans are anxious to go a step fur- 
ther. The answer is, that the liberation 
of Hindustan is as much a political duty 
of a Mussalman as that of a Hindu. 
Owing to the question of Ktiilafat it has 
become a Mussalman’s religious duty 
also.’^ 

Reading these paragraphs it is difficult 
to say that they are not susceptible of the 


construction which the accused seeks to 
put upon them. In any case 1 am una- 
ble to say that they constitute a direct and 
clear incitement to violence. 

Taking the speech as a whole, and 
taking the broad effect of these paragra- 
phs in relation to the main theme of his 
speech as indicated above, the change 
in the aims and objects pi tl^e League and 
the immediate starting of a parallel govern- 
ment, I am not satisfied that it is suffi- 
cient to bring the case within the scope of 
Section 121, that is to constitute a clear 
and direct incitement to action as disting- 
uished from a state of mmd. 

I have considered the reasons given by 
the learned Sessions Judge in support of 
his viev^^ Even taking the summary of 
the speech as given in paragraph 8 of his 
charge to the Jury, 1 cannot say that it 
amounts to a clear and direct incitement 
to violence. 

The learned Judge has observed that 
“step by step the speaker maps out the 
stages which are to culminate in possible 
resistance to the Government ’established 
by law.“ 

That seems to me to constitifte the 
weakness of the prosecution case, for it 
shows that the immediate and direct object 
is not the use of violence: but it indicates a 
realisation on the part of the adcused as to 
the probable use of violence in future 
under certain circumstances which no 
doubt the accused thinks will arise, but 
which in fact may or may notarise. After 
giving my best consideration to all the 
arguments and the speech itself, 1 am 
unable to hold that it constitutes such an 
incitement to action as would bring the 
case within the meaning of Section 121. 

At its best it is a doubtful case: and it 
was open to the Jury under the circumstan- 
ces to find the accused not guilty. 

1 do not express any opinion about the 
exact meaning and scope of the quotation 
from the Quran in relation to its context 
in the holy book as to which there was 
soma argument before us and upon which 
the accused laid some emphasis: for 
after all the effect of,, the quotation 
has to be considered in relation to ics 
context in the speech, in which the 
words are quoted! and secondly in the 
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view I take of ibe a se it is not necessary 

,to do so. 

I need hardly add that on the present 
reference I am only concerned with the 
question as to whether the speech amounts 
to an abetment of the waging of war; and 
my observations as to the speech are made 
with reference to that question only. 

I would, tijerefore, acquit the accused of 
tlie charge under Section 121. I.P.C. 

It i% desirable to point out that in view 
of the explanation to Section 35 of the 
Criminal Procedure Code, and the provi- 
sions of Section 7 1 of the Indian Penal 
Code as interpreted by a Full Bench in 
Qu€e>^ Eiipre^s v. Malu (2) the accused 
would ba liable to one punishment only 
in respect of the speech. The learned 
Sessions Judge found him guilty under 
Section 124-A and sentenced him to two 
years* rigorous imprisonment in respect of 
the speech in question. 

In case this reference had been allowed, 
we could not have imposed a second 
penalty without setting aside the sentence 
already passed. Though at one stage I 
thought that there might be some diffi- 
culty in doing so, I am satisfied that in 
view of the provisions of Section 307, Sub- 
section (3) and Section 423, Sub-section (1) 
clause (d) of the Code of Criminal Proce- 
dure there would be no insuperable diffi- 
culty in dealing with the case under 
Section 121 as regards the sentence and in 
setting aside .the sentence under Section 
124 A for that purpose, if it were neces- 
sary to do so. 

Crump. J. — This is a reference by the 
Sessions Judge of Ahmedabad uixier 
Section 307 of the Code of Criminal Pro- 
cedure. It is for us to form our own opi- 
nion on the case after giving due weight to 
the opinions of the Judge and the Jury. 
The nature of the case is such that those 
opinions cannot be of much assistance, for 
we have to deal not with facts but solely 
with the correct interpretation of a single 
speech which is Exhibit 7 in the case. 

It is a common place, but one, which 
requires to be restated from time to time, 
that criminal charges must be strictly pro- 
ved and that the benefit of any reasonable 
doubt must be feiven to the accused. The 
.auestion here is whether the accused has 

(2) tl899) 23 ;aom.706«l Bom, L.R, 142 (F.B ) 
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committed the Offence of abetting th^ wag- 
ing of war against the King. The abet- 
ment charged is abetment by instigation, 
and the point for decision is whether the 
speech Ext, 7 discloses such instigation. 
Instigation is active suggestion or stimu- 
lation of emotion to do an act. 

The act here is the waging of war and 
the waging of war is the attempt to ac- 
complish by violence any purpose of a 
public nature. As to the purpose here 
there is no disguise. It is to bring about 
complete independence by establishing a 
republic. If the accused actively sugges- 
ted to his audience that they should use 
violence, or stimulated them to use violence 
in order fo achieve that purpose he is 
guilty. It is immaterial that be may have 
sought to disguise his meaning so long as 
the meaning is clear. On the other hand it 
is equally immaterial that the speech is 
within the scope* of Section- 124 A if it 
does not contain any active suggestion or 
stimulation to the use of violence. 

The test, the only test, is to read the 
words, and to decide what is the probable 
effect on the audience to whom it was 
addressed. The words must be taken in 
their natural meaning and in the order in 
which tbev stand. If the result charged is 
not clear beyond reasonable doubt then the 
offenc#^ is not made out. If it is not pos- 
sible to sav affirmatively that the accused 
intended to instigate his audience to vio- 
lence, then he must be acquitted, however 
mischievous the speech may be. 

The opening portions of the speech may 
be summarized as follows : — 

I. It would have been better had another 
President been elected. 

II. The All India Moslem League is in 
a weak condition, 

III. The existing objects of the League 
are set out. The first is ‘‘the attainment 
of Swaraj by the people of India by all 
peaceful and legitimate means.** 

IV. The causes of the weakness of the 
League are analysed The main cause is 
that Swaraj is not defined in accordance 
with Moslem desires. 

V. In order to remove this cause of 
weakness ‘‘Swaraj** should be defined as 
‘‘complete independence** The form c.P 
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Government should be stn Indian Re- 
public on the lines of the United States 

India*’. Further the words “ peaceful 
and legitimate ** should be deleted and 
the words “ possible and proper *’ be sub- 
stituted. 

VI. The advantages of an Indian Re- 
public are explained. The main advan- 
tage is the removal of the English power 
which is a hindrance to the removal of 
misunderstanding between Hindus and 
Mussulmans as is shown by the Moplah 
troubles in Malabar, as to which a long 
digression is introduced. 

VII. After this digression the speak- 
er returns to his main theme, viz. the 
amplification of the definition of Swaraj 
and the necessity of substituting “ possible 
and proper ” for “ peaceful and legitimate*' 
in defining the means by which ‘ Swaraj* 
is to be attained. The reason given for 
this change is that it is necessary to open 
the League “ to tho«^e who do not honestly 
believe non* co* operation alone as the sole 
path of Salvation and recognizing the 
possibility of other methods adopt them 
also.’* Also it is necessary to “remove 
the complaint of thoje who believe that 
non-co-operation can under no circum- 
stances remain peaceful to the last .... 
and refuse to remain non-violent even in 
intention.” 

The portion of the speech summarized 
above leads up to the passage on which 
the prosecution mainly rely. So far the 
meaning is shortly this. ** Let us define as 
our goal complete independence, and widen 
the definition of our means -so as to admit 
all shades of opinion violent or non- 
violent.” Up to this point the speaker 
advocates no line of action. 

It is unnecessary for me to set out again 
the passage which follows. I propose 
to give briefly the meaning of it as I 
understand it. The speaker says that 
there are only two possible means of 
replacing one Government by another : 
one, destruction by the sword : the other 
by setting up a parallel Government. So 
far as he advocates either it is the latter. 

” Friends, to achieve this object we must 
immediately set up on a separate and per- 
manent foundation our own courts, 
schools Ac , Ac.” 

He then goes on to point out that ulti- 
mately a stage will be reached when action 

peaceful lines will become impossible , 
because the exisV’ng Government will un- 
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doubtedly interfere. When Government 
interferes and if and when* Martial Law 
is declared non violent non-co-operation 
will become utterly unless. For the 
Mussalmans at least will defend them- 
selves when faced by the barrel of a. gun. 
“Ion my part fear** the speaker says, 
“ that in general the reply to Martial 
Law will be what is commonly called 
Guerilla w^arfare, or in the words of the 
Koran “Kill them wherever youfin^ them” 
the responsibility for all this bloodshed 
will rest on the shoulders of Govern- 
ment.” 

The meaning may be further illustrated 
by a passage which follows. “ So long as 
the Goverment confines itself to the use 
of chains and fetters non-co-operation can 
remain peaceful as it is to-day, but if 
things go further and Government has 
recourse to gallows and machine guns it 
will be impossible for the movement to 
remain non-violent.” 

The substance of the matter is this. 
“Let us continue by peaceful means : pro- 
bably in the future Government will pro- 
claim Martial Law and use machine guns. 
If so certain persons will use violence in 
self-defence. The blame will rest on Gov- 
ernment.** * 

Does such language amount to instiga- 
ting the waging of war? I adopt the 
words of Heaton, J. on this matter. “ So 
long as a man only tries to inflarhe feeling, 
to excite a state of mind he is not guilty 
of anything more than sedition. It is 
only when he definitely and clearly incites 
to action that he is guilty of instigating 
and therefore abetting the waging of war ** 
King Empzror v, Ganesh Bamodar 
Sawarhar (1). 

I cannot find here any incitement to 
action. The accused says no more than 
this. “ Let us proceed on peaceful lines 
as long as we can. In the future some of 
us will be compelled to use violence in 
self-defence.” Such language is gross 
sedition, but it is not to my mind an 
offence under Section 121 for the plain 
reason that there is no incitement to 
action. 

If the worst construction is put upon 
the speech it amounts to a prophecy or 
even a threat that vicf/ence may be 
necessary in future. It does not 
gest 'action -here and now, or stimulate 
any one to such action. The distinc- 
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tion is clear enough if reference is made to admitted the previous debt of Rs. 900; that 


afty of those cases in which there has been 
a conviction under Section 121. I hold 
therefore that the %iccused cannot be held 
guilty of that offence. 

I would only add that I agree with my 
learned brother as to the applicability of 
Section 307 res^d with Section 423 to the 
circumstances *of this case. 
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Macleod, CJ.. and Shah, J, 

Baghunath Shivaji Kulkarni and 
others-- Plaintiffs- Appellants 
V. 

Ramaehandra Narayan Jo^hi and others 
— Def endants-Respondents. 

S. A. No. 27 of 1921 decided on 
3rd August 1921 from a decision of Asst. 
Judge. Sholapur, in A. No. 112 of 1919. 

Dekhhan Agriculturists' Relief Act (W 9), 8. 13 

Mortgage— ‘Accounts showing larger amount 
due than the Bond amount — No decree can he 
given for more than the bond amount. 

Even if, on taking accounts under S. 13 of the 
Act, the Court#flnd8 that the principal sum due 
to the plaintiffs at the date of the mortgage 
bond is a greater sum than the sum mentioned 
in the mortgage bond, the plaintiffs having ad- 
mittedly taken a bond for a leaser sum, that is 
all the principal amount which could possibly 
be considered ns secured on the property mort- 
gaged As a rnle the object of directing 
accounts to be taken under the Act is to 
ascertain how much of the amount secured b>' 
the bond is principal and how much is interest, 
after going into the history of the 
transactions between the parties. But once the 
creditor has taken a bond, then in no possible 
case can he recover in a suit on the bond more 
than the principal amount with interest. 

[P.290, 0.1, 2. 1 

W. B* Pradhan for P. B. Shingnc — for 
Appellants. 

Macleod, C. J.: — The plaintiffs filed 
this suit to recover on a mortgage bond 
Rs. 1,500 for principal and Rs. 1,500 for 
interest. The l^t and 4th defendants 
appeared. They admitted the mortgage 
bond but contended that the ’whole 
consideration was not received; that the 
Ist defendant was in difficulty and so he 


instalments should be granted; that 
accounts should be taken; and that the 
defendants only received Rs. 600 as 
consideration. 

Accordingly the learned Subordinate 
Judge took accounts with the result that 
he found that, on the 28th January 1903, 
two days before the bond, the principal 
sum due to the plaintiffs was Rs. 3,185-13-0. 
Nothing was paid in cash on the day of the 
bond, so that taking the principal sum on 
the date of the bond to be Rs. 3,185-13-0, 
he considered that double that amount 
should be allowed. But as he had to take 
accounts up to the day of the suit, on the 
latter day the principal sum due was 
Rs. 3,338-2-0, and so he passed a decree 
for double that amount, viz , Rs. 6,676-4-0 
and costs of the suit to be paid in yearly 
instalments of Rs. 400 each. 

In appeal this decree was varied by 
substituting in the decretal order the words 
“ Rs. 1,500 for principal and Rs. 1,500 for 
interest up to the date of the suit, together 
with future interest at 6 per cent, per 
annum on the principal amount or the 
unpaid portion of it, and proportionate 
costs,** for the ‘words ‘*'Rs. 6,676-4-0 and 
costs.** 

It seems to us that the learned Subor- 
dinate Judge took entirely a wrong view 
of the functions of the Court in taking an 
account under the Dekkhan Agriculturists* 
Relief Act. The plaintiffs admittedly took 
a bond for Rs. 1,500, and, therefore, 
that was all the principal amount which 
could possibly be considered as secured 
on the properly mortgaged. Even suppo- 
sing the learned Judge was tight in finding 
that at the date of the bond a greater sum 
than Rs. 1,500 was due to the plaintiffs if 
they chose to take a bond for Rs. 1,500, 
they cannot be allowed to contend after- 
wards that the balance of the amount 
should also be considered as secured on the 
mortgaged property. 

As a rule the object of directing accounts 
to be taken under the Dekkhan 
Agriculturists’ Relief Act is to ascer- 
tain how much of the amount secured 
by the bond is principal and how 
nluch interest after goijig into the 
history of* the transactions between 
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the parties. But once the creditor has 
taken a bond, then in no possible case can 
he recover in a suit on the bond more than 
the principal amount with inteiest. 

We may refer to the case of Dadahhai 
V, Baduhhai (11 where the plaintiffs, who 
stated that they were agriculturists, sued 
to redeem and recover possession of the 
properties in suit, alleging that they were 
mortgaged by their fathers to the defen- 
dants for Rs. 2,499 on the 3rd May 1898 ; 
that accounts should be taken ; and that 
the amount, if any, found due to the defen- 
dants, should be made payable by instal- 
ments. The learned Judge found that the 
plaintiffs were agriculturists ; that Rs. 
2,314 was the consideration for the mort- 
gage ; that the mortgage was with posses- 
sion ; and that Rs. 2,499 were due to the 
defendants on the mortgage ; and that the 
said amount should be paid by the plain- 
tiffs to the defendants by ten instalments. 
The learned Judge said : 

commission was issued to make up 
these accounts. Their report is filed. I 
have not been scrupulously careful in 
examination of these calculations as more 
than Rs. 2,499 are to be found due under 
any version. I cannot allow more than 
Rs. 2,499 to defendants as even in the 
case of non-agriculturists they could not 
have got more”. 

In second appeal to the High Court it 
was held that the Subordinate Judge was 
in error in thinking that he could not 
award more than Rs. 2,499. Then the case 
was remanded to take an account accord- 
ing to the provisions of Section 13 of the 
Dekkhan Agriculturists’ Relief Act. But it 
must be noted in that case that it was alle- 
ged in the plaint that the mortgage amount 
was Rs. 2,499, and therefore, all that the 
court decided was that on the accounts 
being taken it was open to the Judge to 
award more than the principal amount 
alleged to be due on the mortgage by the 
plaintiff. 

The principle involved seems to us to be 
Jan extremely simple one, that when a 
Imortgagee seeks to tecover what is due 
ffor the principal on the mortgage bond, he 
jcannot be allowed to say that the princi- 
[pal is more than what it is stated to be in 

U) (1903) 3? 616 = 10 Bom .'‘L.R. 746. 


the plaint. Certainly thei^e are no provi- 
sions of the Dekkhan Agriculturists’ 
Relief Act which would entitle the Court 
in taking an account tof add anything tOj 
the amount stated as principal in the bond 
for which the mortgaged -property stood 
security. 

The appeal, therefore, must be dismissed 
'Deci%e confirmed* 
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Macleod, C J. and Shah, j. 

Oulahja^ — Accused No. 2-Applicant 

V. 

Emperor — Opposite Party. 

Criminal Application for Rev. No. 191 
of 1921 decided on 21st Sept., 1921 from 
conviction and sentence passed by the Ag. 
4th Presy. Magistrate, Bombay. 

Criminal P.C,^ S» 342 - Summons Ca se— 
Examination vitiates conviction. 

lu a summons case the omission by the 
Magistrate to examine the accused person as 
required by S. 842, is an irregularity which 
vitiates the conviction. [P. 291, C. 1.] 

A.A. Adarkar — for Accused. 

S. 8. Patkar — for the Crown. 

Macleod, C.J. — The second accused 
was charged before the Honorary Magis- 
trate together with three other persons 
with having committed an offence under 
Section 120 of the Bombay City Police 
Act. The case was transferred to the 
Presidency Magistrate’s Court, and even- 
tually the first three accused were found 
guilty and fined. The second accused has 
applied to the High Court to exercise its 
revisional powers, on the ground that the 
accused was not questioned under Section 
342, Criminal Procedure Code. 

We called for a report from the Magis- 
trate who tried the case, and he says : — 

“It seems from the record that she 
(accused No. 2) was not examined by 
me under Section 342, Criminal 
Procedure Code, as she ought to have 
been, after the evidence for the 
prosecution had been taken. This, 
probably, was due to an oversight, as 
it is my invariable practice to examine 
an accused person un^er Section 342, 
Criminal Procedure Code, in every 
case in which the plea is of not guilty. 

I have only to add that the applicant 
was represented by a Pleader, and ^ 
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called witnesses on her behalf, so that she words ‘‘before he is called on for his de- 


inust have been perfectly aware of the 
specific charge, and the allegation she had 
to meet/* i 

Now it has been decided by this Court 
in Fernandez y. Emperor (1) that in a 
summons case the omission by the Magis- 
trate to exarT\ine the accused person as 
required by Section 342, Criminal Proce- 
dure Code is an irregularity which vitiates 
the* conviction. We are not at liberty to 
differ from that decision without referring 
the matter to a Full Bench. I do not think 
we should do that in this case. 

The remarks that I shall make are only 
for the purpose of drawing the attention 
of Government to the provisions of Section 
342, Criminal Procedure Code, which, in 
my opinion, taken in conjunction with the 
provisions of Section 364, Criminal Proce- 
dure Code, require amendment. Section 241 
and the following sections lay down the 
procedure to be observed by Magistrates in 
the trial of summons cases. 

Under Section 244 the* Magistrate has to 
take all such evidence as is produced in 
suppoft of the prosecution if the accused 
does not admit the offence, and also to hear 
the accused and take all such evidence as 
he produces in his defence ; and under sec- 
tion 245 the Magistrate shall, if he thinks 
fit, examine the accused at the close of the 
evidence. Nothing is stated in those sec- 
tions with regard to the Court questioning 
the accused before he enters upon his 
defence, so as to give him an opportunity 
of explaining the evidence given against 
him by the prosecution. 

But under Section 342, which comes in 
Chapter XXIV, headed “ General Provi- 
sions as to Inquiries and Trials,** the Court 
shall, for the purpose of enabling the ac- 
cused, to explain any circumstances ap- 
pearing in the evidence against him at any 
stage of any inquiry or trial, question him 
generally on the case after the witnesses 
for the prosecution have been examined, 
and before he isxalled on for his defence. 

It has been contended that none of the 
sections prescribing the procedure to be 
followed in summons cases contain the 

I 

(1) A. 17571921 Bom. 374-l^B^m7~67J 
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fence,** whereas in the sections prescribing 
the procedure to be followed in the trial 
of warrant and sessions cases those words 
are used, and, therefore, it was not intend- 
ed that it should be obligatory on the court 
to question the accused in summons cases, 
as section 244 only required that the ac- 
cused should be heard. 

I doubt whether that is a sound argu- 
ment, as every accused person has a right 
to be called on for his defence, and when 
section 244 lays down that the Magistrate 
shall hear the accused, it certainly means 
that he should ask the accused what he 
has to say in his own defence against the 
charge which has been brought against him 
and in explanation of the evidence which 
has been led to support the charge. 

It does not seem to me that there is very 
much difference between hearing the accu- 
sed and questioning him generally to 
enable him to explain the circumstances 
appearing in the evidence against him ; 
and if it had not been for the provisions of 
section 364, it would be perfectly correct if 
the Magistrate, in trying a summons case, 
in which he has not to take down the evi- 
dence, simply recorded the fact that the 
accused had been questioned under sec- 
tion 342. 

But unfortunately section 364 (1) pres* 
cribes that — 

“ Whenever the accused is examined by 
any Magistrate... the whole of such exami- 
nation, including every question put to him 
and every answer given by him, shall be 
recorded in full in the* language in 
which he is examined, or, if that is not 
practicable, in the language of the 
court or in English : and such record shall 
be shown or read to him, or, if he does 
not understand the language in which it is 
written, shall be interpreted to him in a 
language which he understands, and he 
shall be at liberty to explain or add to his 
answers,*’ 

By sub-section (2)— 

“When the whole is made, conform- 
able tcT^what he declsfres is the truth 
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the record shall be signed by the accused 
and the Magistrate or Judge or such court, 
and such Magistrate or Judge shall certify 
under his own hand that the examination 
was taken in his presence and hearing, 
and that the record contains a full and 
true account of the statement made by the 
accused.** 

So that even when the Magistrate is 
not obliged to record the evidence, he has 
to examine or question the accused under 
section 342, and then be has to observe 
all the provisions of section 364, with 
the result that the time required for the 
hearing of the case may be extended to a 
period quite out of proportion to the time 
which would ordinarily be taken ii^deci- 
ding whether the accused was guilty or 
not of the charge against him. It seems 
to me, therefore, that while it is obligatory 
on the Magistrates to give the accused an 
opportunity of explaining the evidence 
against him according to the provisions of 
section 342, Criminal Procedure Code, it 
is certainly desirable that he should not 
be hampered in these petty cases by the 
provisions of section 364, Criminal Proce- 
dure Code. 

However, that is not a matter which 
this court can deal with, and it must 
be left to the Legislature to relieve the 
Magistrates of the burden which at pre- 
sent is cast upon them. 

The result must be in this case that as 
the accused was not examined, the convic- 
tion must be set aside, and the fine, if paid, 
refunded. 

Shah, J.-I concur in the order propo- 
sed. As regards the applicability of sec- 
tion 342 of the Criminal Procedure Code 
to the trial of summons cases by Presiden- 
cy Magistrates and the effect of not exami- 
ning an accused person as required by that 
section in such cases, 1 have nothing to 
add to what 1 have stated in my judgment 
in Fernandez v. Emperor (1)- The section 
applies to such trials, and it is obligatory 
upon the Presidency Magistrates to ex- 
amine the accused after the evidence for 
the prosecution is finished, with a view to 
enable him to explain the evidence against 
him. 

As regards the obligation to record 
the examination of the accused in the 
manner required by section 364 of the 
Code of Criminal Procedure, the»' matter 


stands on a different footing ; because the 
non-compliance with the provisions of^ 
that section may not necessarily involve 
the same consequences as the failure to 
observe the provisions of section 342 does. 
As the section stands at present, 1 hm of 
opinion that it is obligatory upon the Magis- 
trates to record the examination of the ac- 
cused in the manner provided by the sec- 
tion. But I entirely agr&b with the 
observations of the learned Chief . Justice 
that in the case of Presidency Magistrates 
it may be desirable to relieve them from 
the obligation to follow the provisions of 
that section in recording the examination 
of the accused persons in summons cases. 
It is to be noted that as regards the exami- 
nation of an accused person in summary 
trials outside the presidency towns, sub- 
section (4) of section 364 provides that the 
provisions of that section will not, apply to 
such examination. 

It is also significant that the Presidency 
Magistrates have been given very wide 
discretion *in the matter of recording evi- 
dence in cases in whigh the sentences 
would not be appealable; and it would be 
consistent with the policy indicated by 
these provisions in the Code of Criminal 
Procedure to relax the provisions of sec- 
tion 364 of the Criminal Procedure Code 
in the direction suggested, so far as the 
Presidency Magistrates are concerned. 

Conviction set aside, 
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MACLEOD, C. J. AND SHAH, J. 

Bhupal Tavanappa Kasiuri — Plaintiff- 
Appellant. 

V. 

TaVanappa 'Oangaram Kasit^ri — Defen- 
dant-Respondent. 

F. A. No. 96 of 1921 decided on * 16th 
September 1921 from a decision of Assis- 
tant Judge, Belgaum, in Suit No. 93 of. 
1920. 

(a) Hindu] Law^Maintenance — Suit for^ by 
member p not entitled to claim partition^ ie main- 
tainable, 

A member of a joint Hindu family, who 
cannot file a suit for partition without tha^, 
consent of certain members of that family, ’ 
if be is driven out from the family, 
can sue for maintenance out of the 
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family property. 16 B. %9 (P. B.) Ref. 

IP. mc.i) 

( 6 ) Practice'^ Issues-^ All issues incase must be 
raised. 

It would be better if al! the issuer in the case 
are raised. And then, if there was a prelimi- 
nary issue, tbat could be dealt with first in 
appeal • [P. 293, 0. 1] 

A. G* Desai — for Appellant. 

6r. 8» ii'cto— for Respondent No. L 
. Judgment.— The plaintiff sued for 
separate maintenance and marriage 
expen$e1s as a co-parcener in an undivided 
Hindu family. The defendants are his 
father, uncle, cousin and step-brother. The 
plaintiff alleged that he had quarrelled with 
the defendants and was driven out of the 
joint family house in May 1917. An issue 
was raised.: “Is a suit of the present 
nature tenable ?’* That issue was answer- 
ed in the negative and accordingly the 
plaintiff’s suit was dismissed. 

We might point out that it would have 
been better if ail the issues in the case had 
been raised ; and then if there was a 
preliminary issue that could be dealt with 
first. Undoubtedly, the plaintiff, owing to 
the decision of a Full Bench of this Court 
in Apaji Narhar v. llamchundra (1), cannot 
file a suit for partition without his father’s 
consent. The Judge says that the plaintiff 
has another remedy, namely, a suit for 
joint possession. But that is obviously a 
remedy which would tend to create further 
difficulties* and aggravate the ill-feeling 
which appears to exist in the family. 

Then the* learned Judge holds that a 
separate suit for maintenance will not lie. 
It is difficult to see why a member of a joint 
Hindu family who cannot file a suit for 
partition without the consent of certain 
members of that family, if he is driven out 
from the family, cannot sue for mainten- 
ance out of the family property. In Him- 
mateing Beoharsing v- Ganpatsing (2) it 
was held that a suit for maintenance out 
of the ancestral estate by a Hindu son lay 
against his father where the property in 
the hands of the latter was impartible. But 
the Court decided there that the right of a 
son to sue for maintenance where he might 
sue for partition, was not in question. 

The decision of Sir Michaele Westropp, 
C. J., and Melville, J., in Spechd Appeal 
No. 394 of 1872 was referred to in the 
note. The quAtion at issue in that case 
was wheth er a son who might sue for 

. (1) (1892) 16 Bom. 29 (F.B.) 

(2) 12 B. a. C. R. 94. 


partition could sue for maintenance't But 
if the son cannot sue for partition, as in 
this case, then, as far as he is concerned, 
the family estate is just as impartible as it 
is when the estate is impartible amongst all 
the co-owners, I see, therefore, no objec- 
tion whatever to allowing the plaintiff in 
this case to file his suit for separate main- 
tenance. Whether he can establish his 
case on the evidence and obtain a decree 
against the defendants in another matter, 
can only be decided when proper issues 
have been raised and evidence has been 
taken. The decree, therefore, dismissing 
the suit must be set aside, and the case 
must be remanded to the trial Court to be 
dealt with on its merits* 

Costs in the lower Court and of the 
appeal to*be costs in the suit. 

The Court- fees payable to Government 
must be recovered from the respondents. 

Case remanded- 
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Macleod, C. j. and Shah, J. 

GanesH Vefihatesh Joglehctr Flaintiffi 
Appellant. 

V. 

Bamachandra Narayan Joglekar — Defen- 
dant-Respondent. 

S. A. No. 719 of 1920 decided on 
19th August, 1921, from a decision of D. 
J., Poona, in A. No. 219 of 1919. 

Bombay Land Revenue Code {1879), S. ; 2 /— 
Enquiry Ogicer^Dedsion as to rights of one 
owner over the land oj adjoining owner — Deci- 
sion w ultra virtiS and docs not oust jurisdiction 
of Civil Court, 

It would be the duty of the Enquiry Officer 
ia xnaking survey of land in a town to Eettle 
the boundary between tne lands of adjoining 
houie owners, which would ordinarily be^ by 
means of a line drawn on a plan, and that line, 
according to the provisions of section 121 would 
be determinative of the rights of the land 
holders on either side of the boundary so fixed. 
But it would not be determinative of any rights 
which the holder of one number should claim 
to exercise over the land belonging to the holder 
of the adjoining number. Enquiry Officer s 
decision on the point is without jurisdiction 
and it does not oust the jurisdiction of the 
Civil Court. [P- 29^. Col. 2.] 

8. T. Ahhyanhar-iot Appellant 

Coyajee Eind H- G, ICulharm for 
Respondent. 

Macleod, C. J.— The plaintiff brought 
* this suit for a declaration that the 
ground ‘eta which the •stable described 
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in the plaint stood belonged exclusively to 
the plaintiff : that the ground under the 
drain described in the plaint belonged to 
the plaintiff : that the plaintiff had a right 
to remove the drain after giving proper 
notice to the defendant ; and that in case 
it was found that any part of the ground 
under the drain was joint, an injunction 
might be granted against the defendant 
restraining him f rom obstructing the plain- 
tiff while doing any work on the ground 
beyond that point and for further and other 
relief. 

The plaintiff and the defendant ate the 
owners of adjoining properties in the city 
of Poona, and the dispute has arisen with 
regard to the stable and the drain mention- 
ed in the plaint. There had been a deci- 
sion by the Enquiry Officer to the effect 
that the gutter and the stable were com- 
mon property. The Enquiry Officer had 
been appointed by Government apparently 
under Section 131 of the Bombay Land 
Revenue Code for the purpose of making a 
survey of lands in the City of Poona. He 
jwas invested with all the powers and du- 
ties of a Survey Settlement Officer in 
charge of a survey, for the purposes of the 
survey of the lands other than those used 
ordinarily for the purposes of agriculture 
only, within the site of the^city of Poona. 

The trial Judge has decided that the de- 
cision of the Enquiry Officer with respect 
to the stable and the drain in question had 
no judicial force, and that he was entitled 
to decide that point in this suit. Accord- 
ingly the learned Judge held that the plain- 
tiff was entitled to a declaration and 
injunction with respect to the stable alone. 
The rest of his claim was dismissed. 

Against that decree the defendant ap- 
pealed and the plaintiff filed cross-objec- 
tions. In appeal a preliminary point was 
taken that the jurisdiction of Civil Courts 
to entertain suits of that character against 
the decision of the Survey Officer was 
ousted under the provisions of Section I2l 
of the Bombay Land Revenue Code. The 
defendant’s contention was held good by 
the learned District Judge and the^suit was 
accordingly dispiissed. At that time the 


decision of this Court in Bhaga v. Dorahji 
(1) had not been published. That, no 
doubt, was a case of agricultural land. 
But the principles with regard to the sur- 
vey of land in a town are just the same, 
and even stricter than they'’ would be in 
the case of agricultural lands. 

It would be the duty of the Enquiry 
Officer to settle the boundary between the 
lands of adjoining house owners, which 
would ordinarily be by means of a line 
drawn on a plan, and that line, according 
to the provisions of Section 121 of the 
Bombay Land Revenue Code, would be 
determinative of the rights of the land- 
holders on either side of the boundary so 
fixed. But it would not be determinative 
of any rights which the holder of one 
number could claim to exercise over the 
land belonging to the holder of the adjoin- 
ing number and I do not think the section 
can give jurisdiction to the Enquiry Offi- 
cer to decide, as he has done, that a broad 
strip of land lying between the two num-j 
bers was common to both the adjoining* 
owners. 

1 do not gather from his decision that 
he had fixed that broad line, measuring 
nine feet at one end and five feet at the 
other, as the boundary line according to 
the survey. I should prefer to read his 
directions as showing, if anything, that the 
boundary line of house No. 174 was on the 
west side of the common land and the 
boundary of house No, 175 was on the 
east side. But unless that broad strip 
could be considered as a boundary line, it 
certainly remains in obscurity where the 
boundary line between the adjoining houses 
runs. 

If, therefore, the Enquiry Officer held 
that this strip was the boundary, then I 
think he was exceeding his functions. If 
he held that the boundary line of house 
No. 174 was on the east side of the gut- 
ter, then he had no jurisdiction to decide 
what rights the owner of house No. 174 
had over the gutter which lay within 
house Ndk 175. 

It seems to me, therefore, that the 
decision of the learned District Judge 
was wrong. The decree of the lower 
appellate Court must be set aside and 


(1) A. I. E. 1921 Bom. 63-45 Bom. 67. 
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the case must go back to that Court to be 
decided on the merits, that is to say« the 
Court will decide what are the respective 
rights of the parties over the disputed 
land. The appellant must get his costs of 
the ‘appeal. • 

Shah, J. — I agree. 

Ocise sent hobclc. 
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MACLEOD, C. J., AND KaNGA, J. 

Narasirkhdas Guru Sitaram Das and 
another — Appellants. 

V. 

Khanderao Vinayak Joshi and others — 
Respondents. 

App, No. 802 of 1920 and S. A. No. 809 
of 1920 decided on 22nd March 1922. 

(a) Hindu Lam — Inheritance-- Sudra ascetic — 
Succession to, is regulated by ordinary law— 
Guru Bandhu is not an heir* 

All authorities are iu favour of the proposi* 
tion that a Sudra could not enter the order of 
YatBi or Sanyasi, therefore devolution of pro- 
perty left by a deceased person of the caste 
referred to, who has become an ascetic and 
renounced the world is regulated by the ordi- 
nary law of inheritance in the absence of 
proof of 3ny general or special usage to the 
contrary. 22 Mad, 302 followed- [P. 296, C. 1] 

(b) Transfer, of Property- Statement in a will 
•^Cannot transfer property, 

A mere statement in a certain will that a 
transfer has been effected in favour of A, will 
not result in a transfer of property. 

[P. 296, 0. 2] 

B, G, Besai and A, G. Demi — for Appel- 
lant. 

Bhadurjit Mehandale, P. S> Bakhale and 
P. N, Samant, — for Respondents. 

Jpdgment.-These are two suits filed by 
the plaintiff claiming to recover certain 
properties by virtue of his title as Mahant 
pf the Panchmukhi Hanuman Sansthan 
at Bhuleswar, Bombay, and as Guru 
Bandhu of one Onkardas who died in 
1904-05. Both suits have been dismissed. 
There was one judgment in both suits, and 
one judgmexft in the appeals in the court 
below. 

The questions at issue are mostly ques- 
tions of fact. The properties in question 
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are (1) the Laxminarayan temple with the 
property said to be dedicated for the 
endowment thereof, and (2) the Pandhri- 
nath temple with its endowment, both 
situated at Chandansar in the Thana 
District. 

Admittedly, cn the findings of the court 
below these properties were in the owner- 
ship or management of Tulsidas who ap- 
pears in the pedigree at p. 1. By his will 
of 1898, he left these properties to Onkar- 
das. Owing to their nature he would 
naturally give to Onkardas limited autho- 
rity, that is to say, Onkardas had no power 
to sell the properties, but only the autho- 
rity to manage the properties and maintain 
the idol. 

With regard to the Laxminarayan pro- 
perty it was suggested that that property 
had been gifted to the plaintiff by the origi- 
nal founder Mahant Anant Narayan Naik. 
The only proof of that fact lies in what is 
said by Tulsidas in Exhibit 89, the will 
of 1898, in which he says that Anant 
Narayan had removed his right of owner- 
ship and had gifted it to the Mahant 
Damodardas Jamandas the Pujari of the 
idol of Shri five faced Maruti in the city ei 
Bombay. Such a statement ‘would confer 
no title on the Mahant or his successors, 
and it seems difficult to us to understand 
how the question came to be raised in the 
court below, whether the description in the 
will of Tulsidas that certain properties 
were gifted to the Mahant of Panchmukhi 
Hanuman was or was not admissible in 
evidence. 

The question is not whether it is admis- 
sible but what is its effect. It is a mere 
statement. That could not result in any 
transfer of property, nor by itself could it 
possibly prove that the property had been 
gifted to the Mahant. But treating it 
from the point of view of admissibility the 
Judge was probably right in holding that it 
was not admissible. The plaintiff suing for 
possession must prove his title, and he can- 
not point to any evidence which directly 
shows that Anant transferred the property 
in this temple to his predecessor. 

Then with regard to the Pandharinath 
temple that clearly was gifted by Tulsidas 
in his will to Onkardas with powers of 
management and a direction to make a will 
in respect of all the moveable and immove- 
able ppperty in favour of his son, and if 
he did * not get marrfed, then he v/as 
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to adopt a boy and make him a Chela. 
Evidently the object of Tulsidas was to 
arrange after his decease for the continual 
management of the temple. Onkardas mar- 
ried but had no son, nor did he adopt, and 
after his death in 1904 the property came 
to the management of his widow. She 
disposed of a considerable portion of it, as 
it is alleged, for necessity. But whether 
those alienations were for necessity or not 
it is difficult to say where the title of the 
plaintiff to succeed to those properties is 
derived from. 

The plaintiff alleges that he is a Guru 
Bandhu, that he was the spiritual heir of 
Onkardas, and therefore entitled to suc- 
ceed to the property. But Onkardas does 
not come within any of those persons 
whose property goes to their spiritual heirs. 
That question was considered in Bamdas 
Gopahlaa V. Baldevdanji Kaushalyadasji 
(l) where the Chief Justice refers to the 
passage in the Mitakshara, Chap. II, S. 8, 
para 2, which deals with succession to the 
property of Sanyasi. 

Then in Dharmapuram Pandara 8an- 
itadhi v. Virapandiyam Filloi (2) : it was 
1ield that all the authorities were in 
favour of the proposition that a Sudra 
could not enter the order of Yathi or 
Sanyasi, so that the devolution ‘of property 
left by a deceased person of the caste 
referred to, who has become an ascetic 
and renounced the world is regulated by 
the ordinary law of inheritance, in the 
absence of proof of any general or special 
usage to the contrary. 

The parties here are Siidras, and no at- 
tempt was made to prove any general or 
special usage to the contrary, so that the 
result would necessarily follow that the 
devolution of property left by Onkardas 
would proceed according to the ordinary 
law of inheritance, and would, therefore, 
go to his heirs, and the plaintiff as spiri- 
tual heir would have no right whatever to 
interfere with them. The result must be 
that both the appeals are dismissed with 
cdsts. 

Appeals dismissed. 


(1) (1916) 39 Bom. 168 -26 I.C. 607 -16 Bom. 
L-R. 767. 

(2) (1899) 22 Mad. 302. 
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MACLEOD and COYAjEE, JJ. 
Irahasappd Bin Gangappa Dahl and 
another — Appellants. vt 

Bhadrawa Kom Dod Basappa Prdbhu 
Shetti — Respondent. 

F.A. No. 5 of 1921 decided on 1st 
March 1922 from First Class, Sub- judge, 
Dharwar in Suit No. 73 of 1919. 

(a) Evidence Act^ S. 114 — Will entirely written 
by Prima facie case of genuineness made 

Old — Oau3 shifts on defendants to establish for- 
gery. 

There is nothing unnatural in a Hindu son- 
leas and not in a good abate of health writing 
a document by which directions are given to a 
widow to adopt the testator’s nephew. It is 
certainly extremely improbable that a person 
wishing to put forward a forged will would run 
the risk of imitating the handwriting of the 
deceased or get it imitated by some one else 
when it would be so easy to attack a forged 
document when it runs over a folio page and 
purports to have been written by the testator. 
The plaintiff has to prove the document on 
which he relies but when once he has gone as 
far as putting before the Court a ptima fa^ie 
case which bears the signs of being genuine, 
then it is for the defendant to produce reli- 
able grounds for upsetting the plaintiff’s case 
and satisfy the court that it is not only impro- 
bable but impossible [P. 297, C.l. 2P. 298,0- 2] 
ib) Evidence Act^ S 73— Comparison of hand- 
writing — No Safe inference can be drawn 6ytCom- 
paringa postcard uith a wilL 
It is not fair to compare the free handwrit- 
ing spread over a folio page of a will with 
plenty of space, and a post card in which a 
writer has to condense all he wishes, to say in 
ft small space. The writing must necessarily be 
far more cramped and naturally various letters 
in the post card writing would differ from the 
writing which is not cramped. FP. 298, C. 2] 
Bhadurji with Nilhanth Atmaram^lot 
Appellants. 

Strangman with A.G. Demi — for Res- 
pondent. 

Judgment. — The plaintiff, 'a minor, 
filed this suit ' through his next friend, the 
natural father, to get a declaration of his 
title under a will which he propounded as 
being the last will of one Dod-Basappa. 
This document is a holograph will, purport- 
ing to have been written and executed by 
Dod-Basappa on the 16th September 1918. 
Dod-Basappa at that time was a compara- 
tively young .man, but he was suffering 
from chronic asthma ; and although a per- 
son may be suffering from asthma for many 
years without any fatal result, it is com- 
mon knowledge that attacks Of asthma are 
very ^ unpleasant. They may vary in 
severity, and one of these severe 
attacks might have induced a desire 
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in Dod-BtL$Skppfi, to mako provision for the ^ 
future. 

Briefly, the will, after reciting that the 
testator had no heirs such as near Bhau- 
bands*etc. and'no male ot female issue, 
but only his wife Bbadri, directed his wife 
to adopt the plaintiff, and no one else. 
Then there is a further direction that if 
the plaintiff was not adopted by Bhadri, 
even then he was to be the full owner of 
the* testator's property. 


fiction. It was ridiculously absurd, and* 
incredible, if not actually inconceivable, 
that a business man like Dod>6asappa 
would deposit for safe custody an impor- 
tant document like a will with an old and 
illiterate woman, albeit she was his aunt”. 

We do not know whether Dod^Ba^appa 
was a business man. But in any event 
we do not see anything incredible or in- 
conceivable in his handing over this docu- 
ment to Irawa for safe custody, while he 
went away to Hubli and to Kopbal. 


There is nothing whatever against the 
possibility of Dod-Basappa having execut- 
ed such a document. It has been sugges- 
ted, and this, suggestion found favour with 
the learned Judge, that the very inequitous 
nature of the will was per se a cogent 
factor against the plaintiff’s case. As the 
learned Judge says " the plaintiff’s case 
totters to the ground by the sheer weight 
of its own wickedness”. But we see noth- 
ing unnatural in a Hindu, sonless, and not 
in a good state of health, writing a docu- 
ment by which directions are given to the 
widow to adopt the testator's nephew. He 
would be aware that if he died, and the 
adoption was made, the adopted son 
would succeed to the property, but during 
his minority the property would be mana- 
ged by the widow, and the widow in any 
event would be entitled to maintenance 
erven if she refused to adopt, and the boy 
directed to bq adopted became the owner 
of the property. That would not, and could 
not, defeat the widow’s rights to mainte- 
nance. 

The plaintiff’s case is that the will 
having been made on the 16 tb, the testa- 
tor left on the 17th for Hubli. Before 
leaving, he banded the will to his aunt 
Irawa for safe custody. She says that 
after making the will Dod Basappa band- 
ed it to her and asked her to keep it, 
saying that be was suffering from asthma 
and that he had made a document in 
olwotUrs favour. He not only told her 
and sister Rachaway the purport of the 
wiU, but also read out the will to them, 
Ha put the will in a piece of cloth, and 
while delivering it to her, told her to re- 
turn rile document, if he recovered from bis 
iUoestand* returned borne^ if not, to hand 
it orer to the plaintiff's father. The learned 
Jodgateys that story eoimds like a 
1922 B— 38 


Dod Basappa was treated by a Doctor 
at Hubli, and then went on to Kopbal, 
where he fell ill in December and died on 
the 7th. 10 or 15 days after his death the 
plaintiff’s father went to Nidgundi and ob- 
tained the will from Irawa Certainly, 
the will was produced by him by the 1 5th 
of January, by which time the question 
with regard to the correction Of the Re- 
cord of Rights had become important, and 
it is difficult to say that the delay pf 20 
days in producing the will must necessa- 
rily throw doubt on its genuineness. 

We see, therefore, nothing in the cir 
cumstances which would throw any suspi- 
cion on the story told by the plaintiff’s 
witnesses. Therefore, the important ques- 
tion is whether the evidence of the attest- 
ing witnesbes could be relied upon, re- 
membering always that this purports to 
be a holograph will entirely written by 
the testator, and it is certainly extremely 
improbable that a person wishing to put 
forward a forged will, would run the risk 
of imitating the handwriting of the 
decea'^ed. or get it imitated by some one 
else, when it would be so easy to attack a 
forged document spreading over more than 
a folio page. 

It would be much simpler to have 
bad the will written out by a profes- 
sional writer, in which case it would 
only be necessary to imitate the sig- 
nature of the deceased. Therefore 
there is nothing improbable in the 
whole story put forward by the plain* 
tiff with regard to the genuineness, of 
the will, and on the other band when 
holograph will is attacked, the pro^ 
babUity •against such a forger^ being 
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attempted is very strong. 

Having read the evidence of the wit- 
nesses who attested tbe will, we do not 
think the strictures made ^against them 
by tbe learned Judge can be supported. He 
says “ their evidence is not free from con- 
spicuous defects. Much of it is obscure 
and unsatisfactory. The boldness of it is 
highly suspicious. The witnesses come on 
the scene, hear the will read out by the 
testator, see him appending his signature, 
attest the will and then disperse. This 
is their story in a condensed shape’*. 

There are many cases where that is 
exactly what happens with regard to the 
attestation of a will. A witness is called to 
sign. He is either told, or not told, that 
tbe document wh^'ch he is being asked to 
attest is a will. It is not necessary even 
for the will to be read out to him He sees 
the testator sign the document, *and then he 
attests and then he is told to go. 

Then the Judge says : 

“They (the attesting witnesses) are 
singularly reticent as to the other impor- 
tant particulars concerning the will. They 
do not know whether any dra'ft was prepar- 
ed or by whom or whether any lawyer or 
other person was consulted. None of 
them, not even Huchappa, who claims to 
be his intimate frierd and was his paitner 
in a gin, was consulted by the decea<^ed 
in respect of the will. They did not 
know until the last moment why they were 
summoned by the so-called testator. They 
do not even pretend to have witnessed the 
writing of the will by Dod-Basappa or to 
speak to the identification of his hand- 
writing. They do not Fay why the will 
was left unregistered, when it could have 
been easily registered or why the deceaFed 
made no provision at all for his wife, whom 
he left absolutely at the mercy of a stran- 
ger like the plaintiff’s father. On all these 
important matters the witnesses throw no 
light at all, though they speak in a 
parrot-like fashion the minute particulars 
as to the order in which they attended and 
left the place and the order in which they 
attested the Will**. 

We should have been very much surpris- 
ed if they had possessed all that information 
which the Judge exjjected of persons 
who attOst a t'vill, with the result 


^hat if they could not five all these 
details to the court, suspicion would be 
cast on their evidence. 

t 

No doubt, in the first place, the plain- 
tiff has to prove the document on which he 
relies, but when he has once gone as far as 
putting before the court a pri^ facte case 
which bears the signs of its being genuine, 
then it is for the defendant to produce re- 
liable grounds for upsetting the pFain tiffs 
case, and satisfy the court that it is not 
only improbable but impossible. 

With regard to the writing of the will, 
the Judge has to admit that there is much 
resemblance iu tbe signature on the will 
with the deceased* signature in the school 
register, Exhibit 146. He compares the 
writing of the will with the hand-writing 
on certain post-cards written by the dece- 
ased, and sets out many differences with 
regard to particular letters, comparing 
those letters in the will with similar letters 
in tbe post-cards* 

Now, as the learned counsel for the 
appellant pointed out, it is not fair to 
compare the free bandwriting spread over 
a folio page, with plenty of space, and a 
post* card in which the writer has to con- 
dense all be wishes to say, in the exiguous 
space provided by the Post Office. The 
writing must necessarily be far more 
cramped, and naturally various letters 
in the post- card writing would differ 
from the writing which is not cramped 
Therefore, although we do not profess to 
have any knowledge ^of Kanarese, we are 
not prepared to accept all these minute 
differences between the writing on tbe will 
and the writing on the post-cards which 
are relied on by the learned Judge as help- 
ing him to arrive at the conclusion that the 
will is a forgery. 

The learned Judge himself was of opi- 
nion that the whole of the evidence produ- 
ced by the defendants was suspicious and 
much of it concocted. That of course is 
not by itself conclusive, as the plaintiff bad 
undoubtedly to prove tbe Will on which he 
relied. But it certainly showa the 
length to which the defendants 
were prepared to go in order to defeat 
the plaintiff’s We cannot agree 

with the grounds whkh the^ learned 
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Judge gives for not relying upon the cvi-^ 
dence of the attesting witnesses, and the 
opinion he has formed as to the surround- 
ing circumstantes which went to support 

his appreciation of that evidence. 

• 

It sefems to Us that having once made up 
his mind to dismiss the plaintiff’s suit on 
the ground that the will was a forgery, he 
was forced ttf take a distorted view of the 
plainti^’s evidence and the surrounding 
circumstances, in order to give reasons why 
he did not believe the plaintiff's case. 
Thus although we are adverse to upsetting 
the decision of the court below on a ques- 
tion of fact, we think on a very careful 
consideration of the evidence in this case, 
and all the • circumstances connected with 
it, that the Judge was not justified in dis- 
missing the plaintiffs suit. Therefore, we 
must allow the appeal and hold that the 
will has been proved. 

But as the learned Judge points out “the 
first defendant cannot be ousted from the 
possession of the plaint property, unless 
she is .first given an opportunity to adopt the 
plaintiff within a reasonable period of time, 
say six months or so. If she fails to adopt 
the ulaintiflf during this period, she should 
lose her right to the possession and enjoy- 
ment of the property”. 

We think that was a right conclusion to 
come to in the events that have been pro- 
vedi We direct that the 1st defendant 
should have from the time the proceedings 
reach the lower court six months, within 
which to adopt the plaintiff, and in default 
of adoption, the piaintifif will have liberty 
to apply for a decree for possession. No 
order as to costs. 

Appeal allowed t 
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• MACLBODi CJ, 

Hanif Uaulabaksh — Plaintiff 

V. 

and anofAer— Defendants. 

O. C.J.SuiiNo. 3072 of 1931, decided 
on 8th October 1921. 

Cietl P. P. '0. XXV, BuXe 1 '^Security for cosfs 
*<^Temporory f^eidmee <n British /ndia for the 

ymposet:<4 Court pri^esding^ is not oniinar^ 


(Macleod, C. J.) Bombay 299 

The. pHintiff* resident of a State outside 
British India, who was taking proceedings tn 
Police Court at^ainst defendant for enticing 
away bis wife, resided in B imbay for nine 
months and supported himscilf by his labour. 
The Magistrate haviog' expressed an opinion 
that ho sbourd obtain a declaration of a Civil 
Court about his marriage, he - instituted • suit 
for declaration. The defendants ^ving taken 
out a Fumnaona calling upon plaintiff to show 
cause why he should not give security for the 
defendant's costs under Order XXV, Rule 1, on 
the ground that the plaintiff was residing ont* 
side British India and *did not possess any 
immoveable property withiu British India. 

Held : plaintiff had been staying in Bombay 
only for the purpose of takiog proceedinge to 
get his wife bacic. That does not constitute such 
residence as will enable him to escape the ap« 
plicatiou of the rule. 

IP. 800, Col. 1.] 

Jinnah — for Plaintiff. 

Yellani — for Defendants. 

Macleod, C. J. — The parties to this 
suit are Sunni Mahomedans of Fatepur 
Sikur outside British India. The plaintiff 
married the first defendant in 1911 and 
alleges that after she attained puberty in 
19 1 8 5 -he lived with him as his wife and 
thereafter the second defendant enticed 
away the first defendant and brought her 
to Bombay. The plaintiff on his arrival in 
Bombay in January 1921 filed a complaint 
against the second defendant in the Court of 
the Presidency Magistrate. The proceed* 
ings went on for some months in the Presi- 
dency Magistrate’s Court until the 
Magistrate expressed the opinion that the 
plaintiff ought to file a suit in a civilCourt to 
obtain a declaration as regards his marriage 
with the first defendant, as the accused be- 
fore him produced a decree which set aside 
the plaintiff’s marriage. 

Accordingly, the plaintiff filed this Suit 
on the 26th July 1921; and, the defendants 
have taken out this summons calling upon 
him to show cause why be should not give 
security for the defendant’s costs under 
Order XXV, Rule 1, Civil Procedure Code 
on the ground that the plaintiff was resid- 
ing outside British India and did not pos- 
sess any immoveable property within Bri- 
tish India. 

Now, it is quite obvious that if the 
suit had been filed in January this rule 
would have applied and the plaintiff 
would have rendered himself Habfo to an 
order under the rule. But he now con- 
tends ^•tbat the rula should not bo 
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applied as owing to the Police Court pro* 
ceedings he has been living in Bombay for 
the last nine months and supporting him* 
self by his labour. Therefore, he is a resi- 
dent of Bombay. That, no doubt, is an in- 
genious and plausible argument, but the 
Fact remains that the plaintiff is really a 
psident of a State outside British India. 
He has been staying in Bombay only for 
[the purpose of taking proceedings to get 
his wife back. That does not constitute 
such residence as will enable him to escape 
the application of the rule. 

Summons absolute. The plaintiff to 
Jive security to the extent of Rs. 1,000 
•or the defendants’ costs within a month. 

Costs, costs in the cause. 

Summons ma^de Absolute* 
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Shah and Fawcett, JJ. 

Bhou Adgauda Plaintiff-Appelt. * 

V. 

I^arasagauda Tatya Fatil and others ' — 
Def endants-Respondents . 

L.P.A. Nos. 45 and 46 of 1918 decided 
on :23rd August 1921 from the decision of 
Macleod, C.J. in S.A. Nos. 418 and 648 
of 1918 reported in 44 Bom. 627. 

Mindu haw’^AdopHan^Bushand • dying after 
making invalid adoption-^Widow cannot make a 
^econd adoption during lifetime of adopt es, 

. The widow is bound by the act of her 
husband and to accept all the implicatioos of 
an adoption by him, valid or invalid. In spite 
of the liberal interpretation of her powers to 
adopt in the Bombay Presidency, the Hindu 
t4iw .cannot have contemplated , and oertainly 
it has not provided, that the widow could prac* 
tioKlly ignore and supersede her husband’s act 
of adoption. A widow can %dopt only in the 
absence of a prohibition by her husband*. Tb«t 
prohibition may be express or implied fw the 
btthband’s act of adoption. It is implied that 
hiewidow shall not adopt any other boy to him 
sdururg the life-time of the a^pted boy ornatiJ 
ibe^d<^tioD is declared invalid by a oompetent 
*Q).urt .at the ihatanoe of somebody other tfha " 
•th* wi(}p 9 V interevted in the estate 

p.8or,coi.to 


Ooyajes and B. A. Tfdjapurhaf-^lot 
Appellant. 

K,N* Koyajee — for Respondent in L« 
P. A. No. 46 of 1920. 

A G» Desai — for Respondent in t. P* A. 
No. 45 of 1920. 

Shah, — The facts, ‘which have given 
rise to these appeals, are few and undispu- 
ted. The following table indicates the rela- 
tionship of the parties ; — 

TATYA PATIL 


Narasagouda, Babgouda, Sonubai, 

(Deft. No. 2.) alias j 

Adgouda — Sitabai | 
son 

Adopted by Atgouda, 
(Deft. No. 1.) 

Adgouda. the second son of Tatya Patil 
was given in adoption in another branch of 
the family. He suffered from leprosy 
during the last few years of his life and on 
the 7th June 1909 he executed a vyavastha^ 
patra, whereby he made a provision for the 
maintenance of his wife and mother and 
gave the rest of his property to his natural 
brother Narsagouda, who is defendant No. 
2 in the suit by way of gift. He changed 
his mind later and on the 3rd September 
1909 adopted his natural sister’s son, who 
is defendant No. 1 in the suit. He cancel- 
led the vyavdsthapatra on that very day 
and subsequently in July 1910 obtained a 
release from his natural brother, whereby 
all his property given by way of gift was 
reconveyed to him except certain land and 
a moiety of the bouse, which defendant 
No. 2 retained for himself. 

We are not concerned with the portion 
thus retained by defendant No. 2 in this 
litigation. Adgodda died in 1911 leaving a 
widow Sitabai and the adopted, son. ]^uj- 
gouda. In November 1912, Sitabai ado- 
pted the plaintiff, Bhau. 

Oh behalf of Bhau and as his giia^dtan, 
Sitabai filed the present sult-^io October 
1914 to recover possession ^ tha prepefty 
of Adgouda from dofendaiit No. T the boy 
adopted by Adgouda during Us lifetimeaad 
"^dofendaat 2, who was said to be in wrong- 
ful possession of the property in eolluefc^ 



with ddfandaift No. 1. 

In the Trial Court and in the Couift of 
first appeal, the plaintiff succeeded on the 
groun4 that the adoption of defendant 
No. 1 by Adgouda was invalid, and that, 
tberefoi^e, the subsequent adoption of the 
plaintiff by Sitabai was valid. Both the 
defendants appealed to this Court and the 
learned Chief Justice, who heard the 
appeals,* be Id that the adoption by Sitabai 
during'the lifetime of defendant No. 1 was 
invalid, and dismissed the plaintiff’s suit 
with costs throughout. The plaintiff has 
preferred separate appeals under the 
Letters Patent. I do not quite understand 
why there 'are separate appeals, when 
they arise out of the same suit. We 
are not 'concerned, however, with that 
point. 

On the facts as stated above, it is urged 
on behalf of the plaintiff that the adoption 
of defendant No. 1 was invalid, as he was 
the son of Adgouda’s natural sister, and 
that Sitabai, the widow of Adgouda, was 
entitled to ignore that adoption as being 
invalid and to effect another valid adop* 
tion. • 

As regards the first point I do not desire 
to express any opinion. No special cus- 
tom is proved, and both the Trial Courts 
and the Court of first appeal have held 
that the Hipdu Law applicable to the 
three re*generate classes is applicable to 
the present parties. It is also settled now 
that the adoption of sister’s son is invalid 
among the regenerate classes in the ab- 
sence of any special custom to the contrary. 
The question that arises is whether the 
rule applies to the case of an adoption of 
a sister’s son, when the adoptive father, 
long before the date of the adoption, has 
left his family of birth and passed by 
adoption in another family, or in another 
branch of the same family, as in the pre- 
aeiit case, 

• In other words, the question is whether 
the restrictive rule is to be limited strictly 
to cises ef brother and sister or whether 
it could apply to a case where the* brother 
has passed by adoption inte another family 
and the foiiner refationship is modified to 
that extent. Ne decision* on^ the point 
has been cited to us*, afhd tn spite of 
opipions against the validity; ot such 
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an adoption, l am not prepared to decide 
the question without a full argument and 
consideration of the scope of the rule 
whereby the adoption in three specific 
cases, including the case of a sister’s son, 
is prohibited. 

Assuming, without deciding, that the 
adoption of defendant No. 1 by Ad- 
gouda was invalid, the question is whe- 
ther Sitabai, the widow of Adgouda, could 
make another adoption to her husband 
during the lifetime of the boy adopted by 
her husband. The point is one of first 
impression. No reported precedent on the 
point has been cited to us : and it must bo 
considered in the light of the power which 
the widow has in this Presidency to adopt, 
in the absence of any prohibition expressed 
or implied, by her husband. 

It Seems to me .clear that the widow id 
bound by the act of her husband and teJ 
accept all the implications of anj 
adoption by him, valid or invalid. Id 
spite of the liberal interpretation ofl 
her powers to adopt in this Presidency, 
I do not. think that the Hindu Law! 
contemplated, and certainly it has not 
provided, that the widow could- practically 
ignore and supersede her husband’s act of 
adoption. There is no authority for it: 
and I think that the general effect of the 
Hindu Law of adoption is against such a 
power. Even an invalid -adoption may 
become effective under certain conditions 
and the wife or rather the widow cannot 
go against her husband’s wishes so un- 
equivocally expressed or treat the adoption 
by her husband as non-existent. 

According to the decision of this Court 
she can adopt only in the absence of a 
prohibition by her husband. That prohibi- 
tion may be expressed or implied; and is 
the present case the least that is implied 
by the husband’s act of adoption is that 
his widow shall not adopt any other boy 
to him during the life* time of the adopted 
boy or until the adoption is declared in-] 
valid by a competent Court at the instanci 
of somebody otW than the widow intefea* 
4»d in.,the estate. 

The law of adoption, as adminis^* 
*ed in tbjs Presidency, ^does not inter* 
fere with the complete control ef the 
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htisbabd over the adoption : that control 
caa exercised even after his death over 
his widow as to whether there shall be any 
adoption to him and if so, whether the 
selection of the boy shall be regulated in 
any way. The widow .is, of course, free to 
act where the control is not exercisfed by 
the husband : but it seems to me that it 
would be inconsistent with the control 
which the husband has over the act of adop* 
tion to him, to allow his widow to give a 
complete go-by to his act and to let her 
act as she has done in this case. 

The following observations of Westropp* 
Jm in Bayahai v. J5aiJa Venkatesh Bamakant 

(1) appear to me to be pertinent to the 
present point : — 

“Assuming, but not deciding, that the 
deviation of the Maratha School is esta- 
blished to the furthest extent to which 
any of the foregoing authorities reach 
(namely, that the widow may, without ex- 
press authority or order from her husband, 
and without the consent either of his or her 
relations, adopt a son),* and without in the 
least degree wishing or intending to infringe 
on the law of adoption by a widow so far 
as it can be considered as established in 
Maharashtra, cherished asl believe thatlaw 
to be by the Hindu community, or a very 
considerable proportion of it, yet I am not 
disposed to extend it, or to depart from the 
general Hindu Law one single step further 
than provincial or local usage has firmly 
settled as admissible. And 1 have not any 
doubt that we should extend it much be- 
yond its present boundaries, were we to 
hold that the widow may adopt where the 
husband has, when perfectly in the pos- 
session of his senses, as well on the day 
preceding his death, as on the day of his 
ifeatb, iif reply to suggestions that he 
hhcmld^dopt a son, 'positively refused so to 
do“. 

1 do not think that the observations of 
Sir Lawrence Jenkins, C. J., in* JOakshmihai 
V. Sara$mtibai (2) on the question whe- 
ther the widow’s power to adopt rests on 
any delegation from her husband or is her 


(1) (1866) 7 B. H. C. R. Appx. L 

(2) (1899) 23 B. 789«1 Bom. L. 
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own inherent right, affect tlm ^esent qu^ 
tion. Taking the widow’s right to be in- 
herent |ind not merely delegated, it is 
clearly subject to the control of the hus- 
band as stated in , that case. In (act in 
that case the learned Chief Justice proceed- 
ed to consider whether the prohibition by 
the husband was implied or not. 

I do^not think that the observations in 
Sri balueu Gurulingaswami v. 8r% Balusu 
Bamafak^hmamma (3) on the dedision. in 
Lakshma^pa v. Bamora (4), which have 
been referred to by Candy, J., in Lakshmi^ 
bai*8 ease (2), affect the present point in 
any way, and I see no reason to think that 
by those observations thei^ Lordships of 
the Privy Council meant to cast any doubt 
on the proposition that the husband can 
control the power of the widow to adopt 
after his death, expressly or impliedly, by 
his acts, 

I may refer to the following observations 
of their Lordships of the Privy Council in 
Yadao v. Namdeo (5). 

“The Hindu Law in the Maratha country 
of the Presidency of Bombay and inGuza 
rat as to the power of the widowsto adopt to 
their deceased husbands differs widejy from 
the Hindu Law as it has been variously 
interpreted in other parts of India, but 
whether it is the original Hindu law on 
that subduct or, as the learned Judge in 
Bamji v. Ghatnau (6) assumed, a dcjvia- 
tion from it is not now an easy question to 
decide with certainty : probably it is a 
deviation. 

1 may respectfully add that whether it 
is a deviation or not, it cannot be extend- 
ed in favour of the widow, in the sense in 
which the appellant seeks to extend it in 
this case, without deviating from the fund- 
amental basis of the law of adoption. 

It is urged by Mr. Coyajee that 
Adgouda himself could have repudi- 
ated this adoption as it was invalid 
in law, and that, therefore, it was 
open to the widow to do the same 
thing after her husband’s deitth. 


(3) (1899) 22 M. 398-21 All. 460- 
261. A. U3 (PC.) 

(4) (1875) 12 B. H. C^R. 364. 

(5) A. 1. R. (1922) P. C. 216-49 Cal. 
1-48 LA. 513 1P.C) 

(6) Ud82J6B.498. 
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I^oyided she did so within the period of 
limitation allowed by law. This atgu- 
ment ignores {he fundamental difference 
between the power of the husband to 
adopt a particular boy or not to adopt at 
all and. the pbsition of the widow with 
reference to her husband*s act. 

As&uming, without admitting, that 
Adgouda could have repudiated the adop* 
fion of defendant No. 1 during his life- 
time even though it had taken place in 
fact, it does not follow that his widow 
could do so after his death, when he had 
given no indication whatever in his life- 
time that he ever intended to go back 
upon it. It seems to me that the widow 
was bound to accept the adoption by her 
husband as an existing and binding fact : 
and on that basis the adoption by her 
during the lifetime of the adopted son is 
dearly invalid. 

It is also urged on behalf of the appel- 
lant that the adoption of a sister’^s son is 
invalid, and does not require to be set 
aside and that, therefore, the widow'could 
act as if it had not taken place. 

I have considered the decision in 
Oopal • Narhar Safray v. Sanumanta 
Oanesh Safray (7) as bearing on this point. 
But tlie point which arises in the present 
case did not arise in that case : and the 
real answer to the argument is afforded by 
the consideration that the widow is bound 
by the act of her husband. It may appear 
somewhat anomalous that the widow 
should not bh allowed to treat as non- 
existent an adoption by her husband 
which is invalid. 

But I do not think that there is any- 
thing anomalous in the widow being 
required to accept the act of adoption by 
her husband with all its implications, at 
least so far as she herself is concerned. 

I would, therefore, affirm the judgment 
appealed from and dismiss these appeals 
with costs. 

Fawcett. J — I concur. In my opinion, 
the fact, that Adgouda adopted defendant 
No. 1 and treated him as his adopted son 
till his death amounts to an implied prohi- 
bition again^t the widow adopting another 
boy during defendant No. l*s lifetime 
at any rate until his adoption is declared 
invalid at the s^it of some one interested 
other than the widow. 

A ppea l dismteMd, 
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Fazal D. Allana Plaintiff. 

V. 

Mangaldfts M Defend ant - 

O. C. J. Suit No. 537 of 1921 decided 
on 30th June, 1921. 

(а) Contract Act, 8. 108— Share certificates, 
whether goods. 

Share certificates are moveable property and 
therefore are ‘goods* within the meaning of 
S. 108. 46 Cal. 331 ref. [P. 809. C. 1.) 

(б) Contract— Delivery of share certificate in 
blank — Transferee gels legal and equitable title. 

Delivery oi share certificates with the trans- 
fers executed in blank, passes not the pro- 
perty in the shares -but a title legal and 
equitable which will enable the holder to vest 
himself with the shares without the risk of 
his right being defeated by the registered owner 
or any other person deriving title from the 
registered owner. 15 A. G. 267 Foil. 

[P. 313, 0. 1 J 

(c) Contract Act, 8, 19— Performance of con- 
tract obtained by fraud — Contract is not 
voidable. 

If a contract ia obtained by fraud or cheat- 
ing, it is voidable at the instance of the 
party defrauded or cheated ; but if the 
performance of the contract is obtained by 
fraud or cheating, there is no authority for, 
saying that the contract can bo avoided. Where 
a seller is induced to perform his part of a 
valid contract of sale and to deliver the goods 
to the buyer in performance of that contract 
by fraud or cheating on the part of the buyer, 
the property in the goods delivered to the 
buyer passes to the buyer, and if the buyer 
sells and delivers the goods to a bona fide pur- 
chaser for valuable consideration without 
notice, such a purchaser gets a good title to 
the goods and the seller cannot recover the 
goods from such a purchaser. (P. 311, C 2.) 

(d) Contract Act, S. 39— Refusal to perform 
by one party— Not accepted by the other - 
Contract is not put an end to- 

When the brokers gave bogus cheques to the 
plaintiff, whose shares were to be sold, they 
should have been deemed to have refused to 
perform or disabled themselves from perfor- 
ming their promise and as the refusal or 
inability to perform was before the contrac- 
tual time had arrived and as the plaintiff 
did not accent the brokers* repudiation ol the 
contract, Held i that on that day no anti- 
cioatory breach occurred. S. 89 did not help 
the plaintiff, 31^ C. 2.] 

(c) Evidence Act, 8, 115— Shares— Delivery 

of signed transfer form— Roan ^ bde purchaser 
— Ovmsr is estopped from claiming right to the 
shares^ * . . x,. . # 

Where the plaintiff, by signing the transit 
forms, and delivering the same and the 
share certificates to the brokers, ^ho 
absconded without paying for the shares 
to plaintiff, placed them in a position to 
give a title to defendant, who was a btna 
•dds purchaser for value without, notice, 
Beld t Whatever right •he ma^ hive 


(7) (1879) 8 B. 278. 
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affainbt the absconding plaintiff is 

estopped by his act from asserting any right to 
the shares. 16 A. O 267 Foil. 

(f\ Principal and agent— Bona flde pur- 
ehaaer from agent gets good title- Brokera in 
Bombay share market are del-credere agents 
^Contract AcU ^08* 

The plaintiflF. the registered owner of some 
shares in the Central India Mills Go., sold the 
said shares through a certified broker of ihe 
Bombay Native Stock and Shares Brokers* 
Association. The defendant hod purchased 
one share in the same company through 
another certified broker. Plaintiff's broker 
undertook to deliver one share to the defen 
dant's broker on the settlement day. The 
plaintiff duly signed a transfer form as seller 
of one share and it was handed over by his 
broker to the defendant’s broker. On the 
settlement day the defendant’s broker 
paid the price of the one share pur- 
chased to the plaintiff’s brokpf and 
received from him a share certificate. 
Plaintiff’s broker absconded without paying 
the plaintiff the price of his shares. The 
plaintiff thereupon filed this suit against 
the defendant for a declaration that he was 
entitled to bis share certificate and for the 

consequential relief. 

Beld ? that certified brokers of the Bombay 
Native Stock and Shares Brokers* Association 
are del-credere agents of their constituents. 
Their duties are strictly to adhere to the posi- 
, tion of the agents, keld further that the 
plaintiff dealt with his broker as principal 
with agent and as the plaintiff put forward 
hit broker as bis agent in the market 
to make representations to innocent 
third parties to the effect that the broker 
was authorised to transfer the plaintiff’s title 
in the share and to receive the purchase price, 
the plaintiff could not bo heard to say. if 
those representations were acted upon by 
innocent third parties, that his broker obtained 
the share certificate by cheating him. Assum- 
ing that the plaintiff dealt with his broker as 
principal with principal, the plaintiff having 
handed over ths transfer form and the share 
certificate to his broker before the settlement 
day, in due performance of bis contract and 
not by reason of any fraud of the broker, the 
plaintiff’s title both legal and equitable passed 
to the broker who validly transmitted that 
title to the defendant. Supposing the plain- 
tiff was induced to deliver the share certi- 
ficate on the fraudulent representation of his 
broker which amounted to cheating, it was 
the performance - of the contract and not the 
contract itself that was obtained by fraud or 
cheating, and the plaintiff’s title both legal and 
equitable passed to the broker and the broker 
having passed that title to ihe defendant, 
a bona fde purchaser for value without 
Dotioe, the latter was entitled to retain the 
share and to get it registered in bis name 
in the books of the Company. 2 K. B. 168, 
Bef. IP- C. 2] 

Vakil, Thomas Strang man and Inve* 
rarity — for Appellant. 

Taraporew tla and Deaai — for Respondt*, 
KantA^ J tThe plaintiflf iScG partner 
in the fiim of Allana, Sons and Co. Up 
to 19th January 1921 , Ebrahim Fazal, 
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Boga, and Anvori were carrying on bwsi- 
ness in partnership in the old Bombay 
Share Market as share and stock brokers. 
Ebrahim Fazal was a member of the 
Native Stock and Share Brokers’ Associa- 
tion and the card issued by the sai^ Asso^ 
elation stood in .the name of Ebrahim 
Fazal. In October 1920 the plaintiff em- 
ployed the said firm of .bro^^ers, whom I 
shall hereafter refer to as ** {he brokers”*, 
to transact share business for his •firm of 
Allana, Sons and Co. f 

The plaintiff in October 1920 through 
the brokers bought twenty- five Central 
India Mills shares for October 1920 settle- 
ment at Rs. 4,800 per share and sold 
twenty-five Central India Mills shares 
for Moorat (November) settlement at 
Rs. 4,860 per share according to the rules 
and regulations of the Native Stock and 
Share Brokers* Association for his firm of 
Allana, Sons and Co. The twenty -five 
shares bought for October settlement were 
for the sake of convenience transferred 
to the plaintiff’s name in the books of 
the Central India Mills Co. and the firm 
of Allana, Sons and Co. paid to the 
brokers Rs. 1,20,000 being the price of the 
said shares 

At the time of the November ‘settle- 
ment, plaintiff delivered five out of the 
said twenty-five shares and received from 
the brokers payment of the price at which 
the said five shares were sold. At the 
same time the plaintiff through the bro- 
kers carried over the remaining twenty 
shares to the next settlement, i. e., he 
bought twenty shares for the Moorat 
(November) settlement at Rs. 4,600 and 
sold the same number of shares for Dec- 
ember 1920 settlement at Rs. 4,646 ac- 
cording to the rules and regulations of the 
Share and Stock Brokers’ Association (see 
Exhibit H.). 

In the month of December 1920, the 
plaintiff through the brokers “budlied” 
nineteen shares of the Central India Mills, 
t.e., he bought nineteen shares for Decem- 
ber .1920 settlement and sold the same 
number of shares for January 1921 settla- 
ment according to the rules and regulations 
of the Native Stock and Share Brokers’ 
Association. 

As there was no further “budley*^ 
business done in respect of the said 
nineteen shares the plaintiff had to 
deliver the same at the time of the 
January settlement. 17 th of January 
1921 waa^ fi^xed by the Native Stock 
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and Share BrQkers’ Association as the 
payment day (i. e, , the day for Qie payment 
of money in respect of shares delivered in 
the market) and gOth January as the Valan 
day, i. e., the day for the payment of diff- 
erencdh in respect of transactions of 
January settlement. 

Defendant No. 1, in the middle of 
December 192t), eihployed V. C. Shroff a 
certified .broker of the Native Stock and 
Share, Brokers’ Association as his broker to 
buy for Jiim one Central India Mills share, 
for January 1921 delivery. Shroff bought one 
share for and on account of the defendant 
fromShiv Narain Nemani, certified brokers, 
at Ks. 4,215 for January 1921 delivery. 
Defendant No. 1 told Shroff in December 
1920 that he would take delivery of the 
one share bought by him. 

According to the rules' and custom of the 
said Association, Shroff, who had to take 
delivery of one* share on’the January settle- 
ment, issued on or about 6th January 1921 
a ha'pli (Exhibit 4) and sent the same to 
Chimanlal Hiralal with whom he had an 
outstanding contract for one Central India 
Mills share. That kapU was circulated 
among^ the certified brokers between 
whom contracts in respect of one Central 
India Mills share were outstanding, and ul- 
timately that kapli came into the hands of 
Ebrahim Fazal (the brokers). The brokers 
retained the kapU because they had to deli- 
ver one Central India Mills share and 
informed Shroff on or before the 11th 
January that they had ’retained the kapU, , 

The brokers, before 9th January, gave 
the transfer forms for the said nineteen 
shares sold by the plaintiff for January 
settlement to Esmail, a cousin, of the plain- 
tiff, for the plaintiff’s signature in perfor- 
mance of the plaintiff’s transaction of 
December 1920. Esmail handed over the 
said transfer forms to the plaintiff for his 
signature. On the 9th January 1921 
(Sunday), the plaintiff signed the said trans- 
fer. forms and gave the same to Esmaif 
for being handed over to the brokers and 
left for Poona. On 10th January, Esmail 
delivered the said transfer forms signed by 
the plaintiff to J,J, Trivedi, an employee 
cf the brokers. 

According to the rules and usages of the 
said Association, the brokers delivered the 
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transfer form foj one share duly signed by 
the plaintiff to Shroff off the 11th January 
1921. Shioff sent the said transfer form to 
defendant No. 1 for bis signature. Defend- 
ant No. 1 signed the transfer form and re- 
turned the same to Shroff. 

According to the rules and usages of the 
Association the brokers had to deliver the 
share certificate or certificates in respect 
of the one share to Shroff on 17th January 
1921 and Shroff bad to pay the price of 
the same to the brokers on the same day, 
an hour or two after the share certificates 
were delivered: to him. 

The brokers who have to deliver shares 
in the market on the payment day accord- 
ing to the usages of the market, receive 
the share certificates’ from their constituents 
before the payment day and make pay- 
ments to their constituents on the pay- 
ment 'day or a day thereafter. So, on 15th 
January 1921, Anveri saw the plaintiff’s 
cousin Esmail and demanded from him 
the share certificates. 

According to the evidence of Esmail he 
asked for moneys when Anveri demanded 
from him share certificates: Account of 
the price was then made up. The price of 
nineteen shares at the rate of Rs. 4,600 
per share was Rs, 87,400. The firm of 
Allana, Sons & Co. had given a loan to the 
brokers of Rs. 4,000. Balance due in res- 
pect of that loan was Rs. 2,7/5 and inter- 
est on Rs. 2,775 amounted to Rs. 85-6-0. 
The total amount was Rs. 91,134-6*0. An- 
veri gave a post dated cheque (Exhibit B) 
forRs. 91,134-6*0 but Esmail refused to 
take it. 

Thereupon Anveri told Esmail that he 
had no money then in the Bank but he 
would get moneys on the 18th or 19th 
January from the purchasers of nineteen 
shares and would pay the moneys into his 
current account with the Bank and the 
cheques would be honoured on the 20th 
January. 

Esmail further says that, relying on the 
said representations of Anveri, he gave to 
Anveri the share certificates, Esmai. 
forgot to calculate in the account, that 
was made up, interest on the nine- 
teen shares for one month from 
•November 1920 to December 1920 
which iaterest amounted to Rs. 874. 
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So pn the same day he through his ser- 
vant demanded Rs. 874 from the brokers 
and' the brokers on the same day sent 
to him another cheque for Rs. 874 post- 
dated the 20th January 1921 (Exhi- 
bit C). 

On the 16tb January, the plaintifif 
returned to Bombay from Poona and his 
cousin Esmail showed to him the said 
post dated cheques aud informed him of 
what had happened on the 15 th Janu- 
ary. 

On the 17th January, at about 12 
o’clock, the brokers delivered share certifi- 
cates in respect of two ha If- shares of the 
Central India Mills to Shroff, who com- 
pared the transfer form and the share 
certificates and found them in order and at 
5-30 p. m. on the same day made pay- 
ments to the brokers in respect of the said 
half shares. He had at that time the 
moneys of the 1st defendant in his hands. 
He had sold five Indore Malwa and five 
Currimbhoy Mill shares of defendant 
No. 1 in the market, and according to his 
evidence had received the sale proceeds of 
these shares before he paid the brokers. 
The brokers absconded on the 19th Janu- 
ary without paying the moneys in respect 
of the said nineteen shares to the plain- 
tifif. 

The plaintiff presented the cheques to 
the Central Bank on 20th January and 
21st January, but the same were dishon- 
oured. Plamtiff gave a public notice in 
the Times of India of the 21st January to 
the efifect that the brokers had fraudulent- 
ly received nineteen shares from the 
plaintiff and had absconded and that no 
one should deal with the said nineteen 
shares. 

On the 19th or 20th January 192t, de- 
fendant No. 1 sent the transfer form and 
two half shares to Shroff, asking him to 
get the same transferred to the name of 
defendant No. 1 in the company’s books. 
Shroff lodged the transfer form and two 
half shares with the company on 20th 
January and the company gave him a 
temporary receipt (Exhibit 10). 

On 20th January 1921, the plaintiff 
wote a. letter to the Central India Spinn- 
ing A Weaving Co. Asking the Company, 
not; to transfer shares staodyig in the 


name of the plaintiff to the name of any 
person. The company by their letter, 
dated 22nd January 1921, stated that the 
transfer deeds in resEject of thirteen 
shares standing in the plaintiff’s name 
had been properly executed and ' called 
upon the plaintiff to obtain an injunction 
restraining the company from transferring 
the shares. On the 25th January the 
plaintiff wrote to the first defendant asking 
him to return the two ha,lf-shares. 
Nos. 12,234 A and 12,721 A, which* the 
first defendant had lodged with the Com- 
pany for getting the same transferred to 
his name. 

The plaintiff in February 1921, filed 
this suit against defendant No. 1 and ag- 
ainst the Central India Spinning & Weav- 
ing Co., defendant No. 2, praying that it 
might be declared that he was entitled to 
the said two half- shares and that the first 
defendant might he ordered to deliver 
to him tbs share certificates and the 
transfer forms in respsct of the said half- 
shares. 

On 3rd February 1921, the plaintiff ob- 
tained an interim iniunction and by a con- 
sent order, dated 24th February 1921, the 
said interim injunction was dissolved on 
defendant No. 1 under-taking to pay the 
value of the shares mentioned in the plaint 
as of 26th January 1921 in the event of a 
decree being passed against him. The 
said consent order was without prejudice 
to the rights and contentions of the par- 
ties. Subsequently the shares were trans- 
ferred to the name of the first defendant 
in the books of the company. By the 
said consent order it was agreed that the 
suit was to be decided as if the shares had 
not been transferred to the first defend- 
ant’s name. 

The plaintiff also filed similar suits ag- 
ainst the purchasers of the remaining 
eighteen shares. Similar consent orders 
were passed in the said suits also on the 
application of the plaintiff for an injunc- 
tion against the purchasers of shares And 
the company. Six suit? filed by the plain- 
tiff were tried by me. The parties to 
this suit and to the other five suits tried 
by me are agreed that evidence given in 
all the six suits filed by the plaintiff 
should be treated as evidence given in 
each of the six suits. In the plaint as* 
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originally draftSd plaintiff’s case was that 
in December he agreed to sell nine- 
teen shares for cash payment in January 
1921 through Eftrahim Fazal, Boga and 
Anveri and thaj, according to the usage of 
the Boorbay market, the brokers were lia- 
ble to the plaintiff for the performance of 
the said contract. 

9 »• 

On 15th January 1921 Esmail hand- 
ed .over* share certificates for nineteen 
shares to Anveri on the representations of 
Anveri fhat, on 17th or 18th of January, the 
brokers would receive moneys from the pur- 
chaser and that the moneys would be paid 
into the brokers’ current account with the 
Bank and the post dated cheques which 
Anveri gave to Esmail would be honour- 
ed. When Anveri made the said repre- 
sentations the brokers had no intention to 
make available at the Bank sufficient 
moneys to meet the cheques and the share 
certificates and transfer forms were obtain- 
ed from Esmail by means of an offence 
and fraud and the plaintiffs were entitled 
to the two half -shares. 

After the issues were raised counsel for 
the plaintiff applied for amendment of the 
plaint and the application was granted. 

The plaintiff’s case as amended is as 
follows ; — • 

The plaintiff dealt with the brokers as 
principal with principals and not as princi- 
pal with agents, that the contracts of the 
plaintiff with the brokers in October. Nov- 
ember and December 1920 were voidable 
on the ground that the brokers had, at the 
time of the said contracts, formed the frau- 
dulent intent of not paying for the said 
shares and had no intent of performing 
their promise to pay cash for the said shares 
and that the original contracts entered into 
in October 1920 and the subsequent con- 
tracts in November and December 1920 
were each of them voidable by the 

plaintiff. 

• • 

In the month of January the brokers had 
the said fraudulent intention and they had 
no intent of performing their promise that 
the cheques giwen by them would be cashed 
on presentation and that the contract then 
made was also voidable by the plaintiff, 
and further, that plaintiff was also entit- 
led, to avoid the contract under Action 39 


of the Indian Contract Act even if the con- 
tract or contracts to sell were not void* 
able ah initio* 

The brokers were the pur- 
chasers of the share from the plain- 
tiff and the brokers dealt with the 
purchasers in the market (the brokers 
of defendant No. 1 in this suit and 
defendants in other suits) as principals with 
principals and that the brokers* title being 
bad, they could not give to the purchaser, 
defendant No 1, a better title to the shares 
than they themselves had (section 108, 
Indian Contract Act) and that none of the 
exceptions to section 108 of the Indian 
Contract Act applied and so the plaintiff 
was entitled to the half-shares in this suit 
and to the shares in the other suits filed by 
him. 

It was contended on behalf of defendant 
No. 1 that the plaintiff dealt with the 
brokers as principal with agents and not 
as principal with principals, and that the 
plaintiff did not sell the shares to the bro- 
kers but sold the same in the market 
through the brokers and the brokers gave 
the share certificates in the market iL 
performance of the contract which the 
brokers had entered into for and on be- 
half of the plaintiff, and that the plaintiff 
being the seller of shares, the plaintiff’s 
title to thp shares was transmitted to the 
first defendant. 

It was further contended that even if 
the plaintiff dealt with the brokers as prin- 
cipal with principals and the shares were 
purchased by the brokers from the plaintiff, 
the brokers were in possession of the shares 
ui.der a valid contract with the plaintiff 
and the property in the shares passed to 
the brokers and the brokers could give a 
good title to the shares to defendant No. 1 
who was a hona fide purchaser for value 
without notice of the two half -shares of 
the Central Ind a Spinning & Weaving Co. 

It was also contended on behalf of 
defendant No. 1 that the plaintiff, 
having delivered^ tran fer forms duly 
signed by him and the share certifi- 
cates to the brokers who handed over 
the same to the broker of the first 
defendant and received the price tS 
, the shares from the broker of the first 
defendaaiL was estopt^d from ques- 
tioning we title of the first defeiadant^' 
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who was a purchaser for value without 
notice, to the said two half-shares. 

All the three partners, Ebrahim Fazal, 
Boga and Anveri, absconded on 19th 
January 1921 ‘and their whereabouts are 
not known. The cheques given by them 
to the plaintiff on 15th January were dis- 
honoured. From the current account of 
Messrs. Boga and Anveri with the Cen- 
tral Bank of India (Exhibit F) it appears 
that from Ist January 1921 up to 19th 
January 1921 there was a debit balance 
of Rs. 11,000 against Messrs. Boga and 
Anveri. From the current account ot Eb- 
rahim Fazal Visram with the National 
Bank of India (Exhibit Q) it appears that 
on 31st December 1920 there was a credit 
balance of Rs. 8-15-2 and on 31st 
January 1921 a credit balance of 
Ra. 5-13-2. 

Thirty-three certified brokers of the 
Native Stock and Share Brokers* Associa- 
tion have sent in their claims against the 
brokers to the Secretary of the Association 
in respect of the share certificates 
delivered by them to the brokers at the 
time of the January settlement, Accord- 
ing to the said claims the debts due by the 
brokers amount to Rupees four or five 
lacs. Thirty certified brokers have sent in 
their claims to the said Secretary against 
the brokers in respect of differences due 
to them for the January settlement. 

The total amount of claim in respect of 
such differences is Ra. 40,000. Haji Bacbu 
Ali, the father-in-law of Boga, says in his 
evidence that he had entered into large 
‘ budley ’ transactions through the brokers, 
and the brokers had to pay to him on the 
17th or 18th January 1921 a sum of 
Rs. 1,89,000 in respect of ‘budley’ transac- 
tions; that the brokers, on 17th January 
1921, took away from him share certifi- 
cates of 6,500 shares of various Com- 
panies and transfer forms signed by him 
in respect of the said shares and the 
barokers gave him on 18th Januaty 1921 
twenty-three cheques all payable to 
Ebrahim Fazal or bearer of the value of 
Rs. 1,27, COO and stated that they would 
eeiid to him the balance of Rs 62,500 
the next day. 

Out of the say twenty- three^^cheques, 
twenty-two were crossed and one was not 
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crossed. On 19th January the one cheque 
that was not crossed was cashed by 
Aladin, an employee of HaJi Bachu Ali. 
Haji Bachu Ali further says that as his 
son was not in Bombay and that as he did 
not know how to read or write, he gave 
fifteen cheques to Visram Esmail & Co. 
and six cheques to Mahomedali ^ Visram* 
Visram, Esmail & Co. paid the said fifteen 
cheques into their current account witn 
the Bank of India and gave to Haji 
Bachu Ali the cash amount of the fifteen 
cheques, Mahomedali Visram paid "the said 
six cheques into his current account with 
the Central Bank of India and gave to 
Haji Bachu Ali the cash amount of the 
said six cheques. 

One crossed cheque was cashed by 
Shariff Hasham by paying the same into 
his account with the Imperial Bank of 
Persia. Haji Bachu Ali received the 
moneys in respect of all the said twenty- 
three cheques on 18th or 19th January. 
According to his evidence he has a 
claim of Rs. 62,619-5-0 against the 
brokers. 

On the evidence before me, it is quite 
clear that the first defendant and defend- 
ants in the other suits filed by tbe plain- 
tiff acted with perfect good faith and pur- 
chased the shares for value. Except 
where a share- holder is estopped from 
denying the title of some particular trans- 
feree the general rule of English law is 
that a purchaser of shares acquires no 
better title than his vendor himself .has 
(Colonial Banli v. Cady and WtlUams (1), 
and that shares in this respect are like 
other goods and chattels : see Cole v. 
North Western Bank (2), and Lindleyj 
on Companies Vol. I, p. 658 (6th Ed.). * 

The expression “ goods ” in section 101 
of the Indian Contract Act includes all 
moveable property : Bee section 76 of the 
Indian Contract Act The General Clauses 
Act No. 1 of 1868, section 2, sub-sec- 
tion 6, defines moveable property 
meaning property of every description ex- 
cept immoveable property and sub-section 
5 defines immoveable property as 
including land, benefits ^to arise out of 

(1) (1890) 16 App. Ca». 967-68 L. T. 37- 
60 L. J. Oh. 181-89 W. R. 17. 

(3) <1876)10 O. P, 864 - 82 L.T. 788 - 44 
L. J. O.P*,888^ 
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land and things attached to the earth or 
permanently fastened to anything attached 
to the earth. It is enacted by section 28 
of the Indian Companies Act that shares 
in a Company shall be moveable property. 
Share certificktes are moveable property 
and are therefore goods’* within the 
[meaning of section 108 of the Indian Con- 
'tract Act, 111- (a) to section 8S of the 
Indian Contract Act and Mastirimu^l Sho-’ 
hanlal t. Satish Chandra Ghose (3) 

Couhsel for the plaintiff as well as for 
the defendant admitted that Chapter Vll 
of the Indian Contract Act applied to 
share certificates. Under section 108 of 
the Indian Contract Act no seller can give 
to the buyer of goods a better title than he 
himself has except in cases falling within 
the exceptions to that section. 

Assuming that the plaintiff dealt with 
the brokers as principal with principals the 
question is, whether the first defendant is 
entitled to the two half-shares mentioned 
in the plaint ? 

It was*argued for the plaintiflF that the 
Court must infer that the brokers in Octo- 
ber, November and at all events in Decem- 
ber 1920 conspired together to purchase a 
lot of shares without any intent of paying 
for them, and that they had, at the time 
they entered into the transactions with the 
plaintiff in October, November and Decem- 
ber 1920, fctfmed the fraudulent intent of 
not paying for the said shares and had no 
intention of performing their promise to 
pay for the said shares sold, from the 
following facts, namely 

(a) The' brokers bought a large number 
of shares. The plaintiflf has filed eight 
suits against ultimate purchasers in respect 
of the nineteen Central India Mills shares 
sold to and through the brokers. The bro- 
kers had bought from others also, 

(h) The*brokers took from the plaintiff 
share certificates and gave to him bogus 
(fheques on Banks were they had no credit 
and that they gave cheques to others also 
which were dishonoured. 

(c) The debts due to other brokets from 
the brokers ill respect of the shares delive- 
red to them in the market amounted to 

(S) (1S18) i6 Oal. 381*48 TO, 966- 2il O.w/ 

tow. 


four or five lac?. The debts due to.other 
brokers from the brokers in respect of 
differences amounted to about Rs. 30,000. 

(d) All the three partners, Ebrahim, Fa- 
zal. Boga and Anveri absconded. 

(e) Exhibit F shows that between Ist 
January and 19th January in the current 
account of the brokers with the Central 
Bank of India, there was a debit balance of 
Rs. 11,000 against them. 

I do not think the Court can infer any 
such fraudulent intent in October, Novem- 
ber or December 1920. In October the 
plaintiff bought through the brokers twenty 
five shares of Central India Mills for Octo- 
ber and sold the same number of shares for 
Moor at (November). The brokers brought 
to the plaintiff twenty-five share certificates 
and transfer forms The brokers must have 
got transferred twenty four shares to the 
plaintiff’s name in the books of the Com- 
pany in October. The plaintiff kept with 
him the share certificate and transfer form 
in respect of one share with the name of 
the transferee in blank. If the brokers had 
any such fraudulent intent as is contended 
for, in October, they would not have given 
the share certificates and transfer forms to 
the plaintiff. In November 1920 at the 
time of the Moorat settlement the plaintiff 
delivered five shares in the market and 
budlied twenty shares. The brokers paid 
to the plaintiff the price of the five shares 
delivered. 

In December, according to the plaintiff 
the brokers told him that the purchasers of 
twenty-five shares were willing to budle^ 
(carry over) the transaction for Januar;; 
settlement and the plaintiff instructed th< 
brokers to budley nineteen shares of th( 
Central India Mills and accordingly th( 
brokers bought nineteen shares for Decern 
her and sold the same number of shares fo 
January 1921. Some difference was du 
to the plaintiff in respect of December set 
llement. That was not paid to the plain 
tiff by the brokers then. The brokers pre 
mised to pay to the plaintiff the differeno 
in January. 

There is no evidence before m 
that in October, November and Deceir 
ber the brokers had not entered int 
bonaj^ transactions* and * it is tq 
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much to ask the Court to infer that, in 
October, November, and December 19?0, 
the brokers who were carry irg on business 
in the share market had not the intention 
of paying for the shares bought by them 
and of performing their promise because 
on 19ih January they absconded with a 
heavy liability and gave post-dateu cheques 
to their constituents which were dis- 
honoured. 

I hold, therefore, that the plaintiff has 
not proved that the brokers at the 
time they entered into the transactions 
in October, November and December 1920 
formed the fraudulent intent of not pay- 
ing for the shaies held by the plaintiff and 
had no intent of performing their promise 
to pay for the said shares. The result is 
that if the plaintiff dea»t with the brokers 
as principals and not as agents and if the 
transactions of October, November and 
December we.e contracts between the 
plaintiff and brokers as between principal, 
and principals as contended for by the 
plaintiff and not as between principal and 
agents, the said contracts were not voidable, 
us consent to the same was not caused by 
fraud or misrepresentation. The said 
contracts, in my opinion, were, when they 
.were entered into, bona fide contracts. 

Then it was contended for the plaintiff 
that in January the brokers formed the 
fraudulent intent of not paying for the said 
shares and had no intention of performing 
their premise that the cheques given by 
them would be cashed on presentation and 
that the contract then made was also 
voidable by the plaii tiff. The plaintiff 
has given his evidence in a very straight- 
forward manner and, I accept his evidence 
in its entirety. 

No vv it is clear from the evidence of the 
plaintiff and Esmail that on the 13th 
Januaiy the brokers gave to the plaintiff 
two cheques post dated the 20th January 
1921. Anveii told Esmail on the 15th of 
January that he w ould get moneys from 
purchasers on .l7ih or ISth January 
.ana would pay the amount he received 
from the purchasers into his current 
account with the Bank and so he would 
be able to meet the cheques. 

. From what transpired subsequently, it 
might safely be irferred that'iWheii’^Aoveri 


made these statements neither be nor his 
partners had the intention of making 
available at the Central Bank of India 
sufficient money to meet the said cheques. 
The said statements were false. If Apveri 
induced E-mail to deliver to'him the said 
share certificates by tendering the post- 
dated cheques drawn on the Central 
Bank where he had no mqpey and by. 
which Bank he expected the cheque 
would be dishonoured, he made the plaintiff 
peiform his part of the contract by 
cheating Esmail, but the questibn is 
whether Ismail was induced by the said 
fraud and dishonest statements to deliver 
the said-share certificates to Anveri ? 

Esmail in his evidence says that he 
would not have delivered the share 
certificates but for the representations 
made to him by Anveri. But both Fazal 
and Esmaii admitted that according to 
the usage they were bound to deliver 
th6 share certificates before payment was 
made to them. Esmail in his evidence 
stated that he l ad no reason to distrust 
the brokers on 15th of January, He also 
at first sta ed that the plaintiff did not 
tell him anything about the share certifi- 
cates. 

When ashed why he demanded 
payment and refused to part with the 
share certificates without payment, he 
stated that the plaintiff had told him not 
to pait with the share certificates with- 
out receiving payment and that he did 
not like to part with the share certificates 
without asking the plaintiff about it. 
Plaintiff says he expected Esmail to hand 
over the share certificates to the brokers 
in the regular course of business and that 
he was bound to deliver the share 
certificates before the payment day with- 
out receiving any payment from the 
broke rs, and that if he had been in Bombay 
and .he brokers had asked for the Tshare 
certificates he would have delivered the 
same to the brokers. 

It seems tp me«^ therefore, that there 
is no reason why Esmail should refuse 
to part with the share certificates 

Without money, and ’when,^ he says he 
demanded money when the broker 
asked fer the share certificates, 1 
* think be ( believes that to b® the case 
after the frauds of the brokers were 
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discovered. It^eaisto me that the brokets, 
who had by that time formed the fraudulent 
intent of not paying for the shares, in 
order that ther^ mi^ht be no suspicions 
against themselves, volunteered to give a 
post-dated cheque and, when Esmail asked 
why the cheque was. post-dated, told him 
that the purchase money would be put into 
the Bank and the cheque would be hon- 
bured. ** 

• 

1 am of opinion that Esmail would have 
parted with the share certificates even 
though no cheque or money had been paid 
to him and no representations made to him, 
though now he honestly believes that he 
would not have done so without being 
paid. 

I hold therefore, that the plaintiff handed 
Dver the transfer forms and delivered the 
share certificates in performance of the 
contract of December 1920 and that 
E-mail was not induced to deliver the 
?hare certificates by reason of the fraudul- 
snt representation of Anveri and that the 
share certificates and transfer form= were 
lot obtained from the plaintiff’s cou- in Es- 
nail by means of on offence and fraud. 

The nineteen shares were appropriated 
5y the plaintiff for the purpose cf the con 
:ract of December 1920 with the brokers 
ind that appropriation was a^^sented to by 
\hveri who took the share certificates, and 
he c1aintiff*s title, both legal and equit- 
ible, in the shares passed to the brokers 
ind the brokers transmitted their title to 
be shares both legal and equitable to the 
irst defendant and the other purchasers. 

But, in my opinion, the result would be 
the same if Esmail was induced to perfonn 
his part of the contract of Decembc-r 1920 
and to deliver the nineteen share cenificate 
on the fraudulent representation of i^nveri 
that he would get the purchase money of 
the nineteen shares from the purchasers in 
the market and would pay the amount of 
purchase money into his account with the 
Bank and the post-dated cheques would be 
honoured. The contract of December 1920 
was valid when made: In performance of 
that contract ihe plaintiff had to deliver to 
the brokers and did deliver to the brokers 
tfansfer forms duly signed by hfm about 
six days before the payment day* The * 
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plaintiff ‘had also to deliver the nineteen 
share certificates before the payment day 
(1 7th January). The brokers’had to pay the 
price to the plaintiff on the payment day 
or on the day following the payment day. 

Now I assume that the brokers induced 
the plaintiff to perform his part of the 
contract by representing^ to him that the 
brokers would perform their part of the 
contract of 20th January, and the plaintiff 
performed his part of the contract because 
he was deceived into believing that the 
brokers would perform their part of the 
coniract If a contract obtained by 
fraud or cheating, it is voidable at the in 
stanc'^ of the party defrauded or cheated; 
but if the performance of the contract is 
obtained by fraud or cheating, there is 
no authority for saying that the con- 
tract c^n be avoided. It was held in 
Javnse'jh Na>''paru'anji V. tTaoraji 

(4) that fraud in the performance of a con- 
tract, apart from its making, is no ground 
for rescission and restoradon of the parties 
to the poc,ition in which they were before 
the contract was rntered into. From 
section 108 (3) of the Indian Contract Act, 
it appears that if the coniract is rendered 
voidable because it was ob‘ained by cheat- 
ing or any other offence no property passes 
to the buyer. 

But there is no*authority for extending 
that proposition and saving that where 
performance of the contract is obtained by 
fraud or cheating, the property in the goods 
delivered m performance of the contract 
does not pass to the buyer. In my opinion, 
where atelier is induced to perform his 
part of a valid contract of sale and to de- 
liver the goods to the buyer in p rformance 
of that coniract by fraud or cheating on 
the pare of the buyer, the property in the 
goods delivered to the buyer passes to the 
buyer, and if the buyer sells and delivers 
the good^ to a bona fide purchaser fox 
valuable consideration without notice, 
such a purchaser gets a good title to the 
goods and the seller cannot recover the 
good from such a purchaser. ^ 

The seller has his remedies against 
the buyer under the contract and 
can sue him for the price of 


(4) (1912) 37 Bom. 158- Id I. C. 4C6=» 
15 Boni L. R. 192. 
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goods. When goods sold have been de- 
livered to the buyer and the price of the 
goods is not paid by the buyer, the seller 
can only sue the buyer for the price 
of goods except in the follovving 
cases: — 

(a) A seller is entitled to rescind the 
contract and retake possession of the goods 
delivered to the buyer on failure of .the 
buyer to pay price at the time fixed where 
it is stipulated by the contract that he 
should be so entitled : (section 121 of the 
Indian Contract Act.) 

(h) Where the contract is voidable or 
terminable by the seller, the seller may 
disaffirm the contract and retake posses- 
sion of the goods which have been delivered 
under the contract. 

(o) The seller may also rescind the con- 
tract and retake possession of the goods 
where the contract is unlawful for causes 
not apparent on its face, and the defend- 
ant is more to blame than the plaintiff. 
In such a case if the parties are in pari 
delicto the seller cannot rescind the con- 
tract and retake possession of the goods 
from the buyer. 

Even in cases (a), (6) and (o) the seller 
cannot retake possession of the goods 
which have been delivered to the buyer 
under the contract where the ownership of 
the goods is transferred by the buyer to a 
third person who, before the contract is 
rescinded, buys them in good faith, of the 
buyer who is in possession of the goods 
unless the circumstances which render the 
contract voidable amount to an offence 
committed by the buyer or those whom he 
represents : $ee section 108, Exception 3, 
Indian Contract Act, 

I hold, therefore that even if Esmail 
was induced to part with the share certifi- 
cates on the fraudulent representations of 
Anveri which amounted to cheating, the 
plaintiff^ s title both legal and equitable 
in the shares passed to the brokers and 
the brokers passed their title in the 
two half -shares to defendant No. 1 
who is entitled to retain the two half- 
shares. 

Then it was contended that the plaintiff 
was entitled to avoid the contract under 
section 39 of the Indian Contract Act. 
Section 39 deals with discharge of contr- 
act by breach. The Indian law on the 
subject of discharge of contract by breach 
is contained in sections 39, 51, 53/ 54 and 


55 of the Indian Contract Act. Sec* 
tion 39 deals with the two oases in which 
a party to a contract before or at the 
time fixed for its performance (a) refuses 
to perform his promise, and (fr) disables 
himself from performing his< promised In 
either case the promisee may put an end to 
the contract unless he has signified by his 
words or conduct his acquiescence in its 
continuance. Where a party to a contr- 
act refuses to perform or disables himself 
from perfoiming his promise before 
the contractual time for performance 
has arrived, the promisee may put an 
end to the contract and if he does so, 
an anticipatory breach of the contract 
occurs. 

When a party to a contract refuses to 
perform or disables himself from perform- 
ing his promise at the time fixed for its 
performance, he commits a breach of the 
contract unless, by agreement between 
the parties, further time is given and the 
contract is kept alive. In this case the 
time for performance of the contract on 
the part of the brokers was 17th or 18th 
January. 

The plaintiff took the post-dated cheque 
and gave time to the brokers till 20th 
January. The cheques were dishonoured 
on 20th January and so the brokers failed 
to perform their part of the contract and 
committed a breach of the contract on 
20th January 1921 If on 15th January 
when the brokers gave the bogus che- 
ques they are to be deemed to have refus- 
ed to perform or disabled themselves 
from performing their promise the refusal 
or inability to perform was before the 
contractual time had arrived and as the 
plaintiff did not accept the brokers* re- 
pudiation of the contract that day no 
anticipatory breach occurred. In my 
opinion, therefore, section 39 of the 
Indian Contract Act does not help the 
plaintiff. 

Then it ’was argued on behalf of the 
plaintiff that 'the plaintiff’s signature as 
seller in the transfer forms was not attest- 
ed and the transfer deeds were not stamp- 
ed at the time the plaintiff and defendant 
No. 1 signed the same. It was further 
contended that by delivery of trans* 
fer forms in blank signed by the 
seller and the share certificates pro- 
« perty in the shares does not pass to the 
purcbaseri 
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Section 28 el the Indian Companies Act 
^enacts that shares shall be transferable in 
manner provided by the Articles of the 
company. Article 33 of the Ariicles of 
Assopiation of the Central India Mills pro- 
vides that shares will be transferred by an 
instrument in writing. It gives a transfer 
form. Article 34 provides that every ins- 
trument of ,«transfer shall be executed 
both by the transferor and transferee. The 
Articles do not require any attestation. So 
there is nothing in the contention that the 
plainthTs signature was not attested when 
the plaintilf signed the transfer forms. 
Under the Indian Stamp Act if the transfer 
forms are not duly stamped, on payment 
of the penalty required by law, the defect 
is cured, 

It is a common practice *for a seller of 
shares to sign an instrument of transfer with 
the name of the transferee in blank. The 
buyer then inserts his own name or with- 
out doing so resells and hands the blank 
transfer to the new purchaser who again 
either inserts his own name as the trans- 
feree or resells and delivers the transfer 
still in blank to the purchaser from him and 
so on. Delivery of the share certificates 
with the transfers executed in blank does 
not invest the holder of the certificates and 
the transfer forms with the ownership of 
the shares in the sense that no further act 
is require’d in order to perfect his right. 
The transferor continues to be the share- 
holder recognised by the company. 

As pointed out by Lord Watson in 
}polon^al Bank v. Cady and Williams , (1) 
jdelivery of the share certificates with the 
(transfers executed in blank passes not the 
(property in the shares but a title legal and 

( ^equitable which will enable the holder to 
vest himself with the shares without the 
risk of his right being defeated by the re- 
gistered owner or any other person deriving 
Ititle from the registered owner. 

In my- opinion, therefore, assuming that 
tl\e shares were purchased by the brokers 
from the plaintiff as contended by the 
plaintiff, the first defendant is entitled to 
retain the shares and to fill in the blanks 
in the transfer forms and get the shares 
registered in hih name in the books of the 
company. 

If I am right in holding that even if the 
brokers dealt with the plaintiff principals 
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with principal, the first defendant is’ entit- 
led to retain the shares and the plaintiff has 
no claim to the same, it is unnecessary to 
determine the question whether the brokers 
acted as the plaintiffs agents and if so 
whether the plaintiff is liable for the fraud 
of the brokers and has no claim to the 
shares and the question of estoppel raised 
by the first defendant’s counsel. But as 
this case may go further I shall express 
my opinion on the above mentioned ques- 
tions. 

Mr. Inverarity has contended that the 
plaintiff dealt with the brokers as princi- 
pal with principals and not as principal 
with agents. He further contended that 
the contracts of, share brokers with their 
constituents in Bombay are contracts on 
pahhl adat terms. The incidents of a con- 
tract entered into on pakki adat terms are 
given in Bhagwandas y. Canji t5). 

No evidence has been called to show 
that the relations between the plaintiff and 
the brokers were governed by the u«?agC8 
of the Bombay market known as the pakki 
adat system. No attempt has been made 
up to now in any case between a share- 
broker and his constituents in these courts 
to show that transactions between a share- 
broker and his constituents are entered into 
on palfki adat terms. The evidence clearly 
shows that the broker is bound to sell the 
shares in the market at the proper rate and 
cannot buy for his constituents his own 
shares nor sell to himself the shares of his 
ccnstituents. I, therefore, hold that the 
contracts of the plaintiff with the brokers 
were not on pakki adat terms. 

The n^xt question is, whether the trans- 
actions between the plaintiff and the 
brokers were between principal and prin- 
cipals, in other words, between buyers 
and sellers ? In the plaint as originally 
drafted it is stated that the plaintiff 
sold nineteen, shares through the brokers 
who were carrying on business as 
share-brokers on the old stock ex- 
change and that according to the 
usage of the Bombay Share Mar- 
ket the brokers were liable to ^he 
plaintiff for the performance of the 

(5) il905) 30 Bom. 2^5 » 7 Bom. L. R. 
611. ^ 
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contrctct. Ebrabim Fazal was a member 
of the Native Stock and Share Brokers* 
Association and the brokers* card stood in 
his name. The plaintiff has produced the 
contract note^ dated 22nd November 
1920, sent to the plaintiff by the brokers. 
According to the contract note Exhibit 
H, twenty shares were bought for 
Moorat (November) settlement at 
Rs. 4,600 and sold for December settle- 
ment at Rs. 4,646 by the brokers by plain- 
tiff’s orders and on plaintiff*s account 
subject to the rules and regulations of 
the Native Stock and Share Brokers* 
Association. 

The plaintiff has admitted that all his 
transactions with the brokers were sub- 
ject to the rules and regulations of the 
Native Stock and Share Brokers* Associa- 
tion. It is argued that as by the rules 
and usages of the Bombay Share Market 
brokers are personally liable to the 
brokers with whom they transact busi- 
ness and are also personally liable to 
their constituents, they deal with their 
constituents as principals and not as 
agents. 

According to the rules aftd regulations of 
the Native Stock and Share Brokers* As- 
sociation, between the brokers all business 
is done on the footing that they are 
acting as principals. Brokers can enter 
into transactions on their own account. 
Brokers when they enter into transactions 
on behalf of a principal do not di^^close the 
name of the principal for whom they are 
acting. According to the rules of the En- 
glish Stock Exchange business is done 
between members of the Stock Exchange 
on the footing that they are acting as 
principals but it has never been decided 
that a broker on the English Stock Ex- 
change deals with his constituents as prin- 
cipal with principals. 

It does not follow that because brokers 
are personally liable to the brokers with 
whom they transact business in the 
market, that they deal with their cons- 
tituents as principals. Every agent 
who contracts personally though on be- 
half of his principal is personally liable 
and may be sued in his own name on the 
contract: see section 230 of the Indian 
Contract Act. 

Further, it appears that by the rules and 
usages ofc the StOfJc Exchange stock bro- 
kers are personally responsible to their 


clients in the event of the^ person with 
whom they have made bargains for their 
clients of failing to carry them out. An 
agent, by express contract with his 
principal or by the usages and rules 
of the particular place, market ore busi- 
ness in which he is employed, may be- 
come personally liable to the principal. 
Such an agent is called a., del credere] 
agent. 

Further it is in evidence that the bro- 
ker is bound to sell the shares of bis client 
in the market at the proper rate. “He is 
not entitled to buy his client’s securities 
from hi<5 client nor can he sell his own 
securities to his client , without full 
disclosure and is bound to account for 
all profits made by him, in the course 
of agency, beyond his ordinary remunera- 
tion. 

Mr. Tnverarity in his concluding address 
contended that the brokers were the plain- 
tiff’s agents to sell and buy shares but 
that after they had bought and sold the 
shares they were not agents but principals. 
He argued that it appeared from what 
happened at the time of the settlement 
that the brokers did not keep the contr- 
acts, which they entered into for their 
clients, alive and they were allowed so 
to do by the usage of the Stock Exchange 
and therefore they were not agents, but 
principals, n 

Now it appears that a broker who en- 
ters into a contract for sale of a certain 
number of shares of a certain company on 
behalf of his constituent X with broker 
M does enter into a contract with the 
same broker M for the purchase of the 
same number of shares in the same com- 
pany on behalf of another constituent Y 
before the settlement day. The broker, 
it is contended, thereby cancels the 
contract of his constituent X with the 
broker M because at the time of the 
settlement the brokers who have bought 
and sold equal number of shares 
of the same company pay differences 
only. 

During each settlement there are, in thb 
ordinary course numerous dealings in the 
same kind of securities and on the settl- 
ing day there are many brokers who have 
bargains to complete and ix>me of these 
brokers .may have both bought and 
, sold the same securities. It would 
cause great delay, inconvenience, and 
expense, if, eveify seller had to deliver 
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securities to his immediate purchaser and 
■actually transfer to him and receive pay- 
ment from him when both may have had 
other dealing ip the securities and have 
bought from or sold to other members who 
also may have re-sold or re* purchased. 

To avoid this the following method is 
adopted by jthe brokers who are members 
of the Native Stock and Share Brokers* 
A^ocidtion, The brokers who have 
bought and sold equal number of shares in 
the saftie companies pay differences only. 
A broker who wants to take delivery on 
the settlement day, on behalf of his con- 
stituent, calls upon a broker with 
whom he has an outstanding contract for 
purchase of the shares of which he wants 
to take delivery even though the broker 
did not buy from him the shares of his 
particular constituent on whose behalf he 
wants to take delivery. 

The broker who has to take delivery 
issues a kapU (known as ticket on the 
London Stock Exchange) on the first day 
of the settlement month to the broker with 
whom he has an outstanding contract in 
respect of the shares of which delivery is 
to be taken. On the kapli the purchasing 
broker writes the number given to him by 
the clerk of the Association who gives the 
printed form of the kapli. 

The purchasing broker also writes on 
the kapli the name of the shares, the date, 
his own name, and the name of the broker 
with whom he has an outstanding contract 
and to whom he passes the kapli- That 
broker sends that kahili to the broker 
who has an outstanding contract with him 
and so on. The kapli is thus circulated 
amongst certified brokers with whom there 
are outstanding contracts till it comes into 
the hands of the broker who has to deliver 
shares on behalf of his constituent. The 
selling broker retains the kapli and informs 
the purchasing broker about the retention 
of the kapli. Transfer forms are signed 
by the constituent of the selling broker a 
week before the payment day. 

The selling broker then gives the 
transfer fonn| duly signed by his consti- 
tuent to the purchasing broker who sends 
the same to his (purchasing broker’s) 
::on8tituent. The transfer forms are then * 
signed by the constituent of the purchasing 


broker. The constituent of the selling 
broker delivers to the selling broker the 
share certificates before the payment day 
or on]the morning of the payment day. 

The selling broker gives to the pur- 
chasing broker the share certificates on 
the payment day. An hour or two there- 
after on the same day the purchasing 
broker pays the selling broker for the 
shares according to the rate fixed by the 
Association. Each intermediate broker in 
the kapli pays or receives from the' broker^ 
in the kapli with whom he has an out- 
standing contract the difference between 
the rate fixed by the Association and the 
rate in the contract between them as the 
case may be. When the transfer forms 
are signed by the seller and the buyer they 
are not stamped. The purchasing broker, 
.after the share certificates are received by 
him from the selling 'broker and after he 
makes payment, puts the requisite stamp 
on the shares and lodges the transfer 
forms and shares with the company for 
getting the shares transferred to the name 
of his constituent. The purchasing broker 
gets temporary receipts from the company 
and hands them over to the purchaser. 

Under this .practice, the ultimate 
purchaser, %, e., the issuer of the kapli is 
substituted as the broker with whom the 
ultimate seller is to complete the transac- 
tion. 

I am of opinion that certified brokers oi 
the Bombay Native Stock and Share 
Brokers’ Association are del credere 
agents of their constituents. They are in 
a fiduciary relationship to their consti* 
tuents. Their duties are strictly to 
adhere to the position of agents, to act 
diligently for their principals, to carry out 
the instructions of their principals, and to 
make enforceable bargains for them and 
keep those bargains open. If A, a broker, 
has bought from B, another broker, a certain 
number of shares and B has bought from 
A the same number of shares in the same 
company for a certain settlement they may 
on the settlement day agree to set off one 
bargain against the other and so save the 
necessity of completing both bargains. 

1 think on the whole that in the 
plaintiff’s transactions for October, 
Noveiffber and December 1*920, tb^ 
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brokers acted as the plaintifif^s agents, and 
did not deal with the plaintiff as principals 
with principals. 

The next question that arises is whether 
if the brokers acted as plaintiff's agents the 
right, legal and equitable, of the plaintiff in 
the shares, passed to defendant No. 1 (and 
to defendant No. 1 in otner suits) enabling 
him to get the shares registered in his name 
in the books of the company. 

The plaintiff authorised the brokers to 
sell the shares and the brokers sold them 
for and on account of the plaintiff in 
the n\arket.^ The plaintiff gave to the 
brokers the:transfer forms and the share 
certificates in order that the same 
might be delivered by the brokers 
in the market. When the plaintiff 
delivered the transfer forms and the share 
certificates to the brokers he intended to 
part with his interest in the shares to the 
transferee. A broker in the Stock Exchange 
has authority, which arises from his em- 
ployment, both to make and take pay- 
ments on behalf of his principals. The 
brokers in this case as plaintiff's agents 
delivered the transfer forms and share cer- 
tificates in the market and received as the 
plaintiff's agent the purchase money of the 
.shares. Instead of paying the money to 
their principal, the plaintiff, the brokers 
appropriated the same to their own use. 

It was contended that if the brokers were 
plaintiff’s agents they obtained the share 
certificates from the plaintiff by cheating, 
and, therefore, the first defendant acquired 
DO title to the shares. But the principal and 
not the third party is responsible for the 
fraud of the agent. Every act done by 
an agent on the principal’s behalf and 
within the scope of his actual authority is 
binding on the principal with respect to 
persons dealing with the agent in good 
faith. 

The plaintiff having put forward the 
brokers as his agents in the market to make 
representations to innocent third parties to 
the effect that the brokers were authorised 
to transfer the plaintiff's title in the shares 
and to receive the purchase price of the 
shares cannot be heard to ^y, if those re- 
presentations have been acted on by the 
innocent third parties, that the brokers 
obtained the share certificates by cheating 
the plaintiff. 


Lastly, I have to consider the question 
of estoppel When the blank transfer 
forms and share certificates are delivered 
under a contract by a registered holder of 
shares and the buyer sells the shares and 
delivers the blank transfer fct^s and shares 
to B,bona fide purchaser for value, or where 
blank transfer forms and the share certifi- 
cates are delivered by a registered holder of 
shares to his broker for sale in the market 
and the broker sells the same as th^ agent 
of the registered holder to a bona fide pur- 
chaper for value, the bona fide purchaser 
gets a good title to the shares ^and can 
insert his own name in the transfer form 
and procure himself to be registered as 
owner. In such cases the question of es- 
toppel does not arise. 

Mr. Taraporevalla has argued that 
even if there was no valid contract between 
the plaintiff and the brokers and even if 
the brokers were not acting as the plaintiff's 
agent?, if the plaintiff signed the trans- 
fer forms and delivered the same and the 
share certificates to the brokers, by that 
act of his, he placed the brokers in a posi- 
tion to give a good title to defendant No. 1 
who was a bona fide purchaser for .value 
without notice and that the plaintiff was 
estopped by the said act of his from asser- 
ting any right to the shares. Mr. Inver- 
arity for the plaintiff contended that there 
is no estoppel and has relied on France v. 
Clark (6) ; Tayler v. Great Indian Penin- 
sula Bailtcay Co- (7) ; Hutchison v* Oolor- 
ado United Mining Company and Hamill 
(8) ; and Fox v. Martin (9). 

In France v. Clark (6) the registered hol- 
der of shares deposited share certificates 
and blank transfers with C as security for 
£ 150. C deposited the certificates 
and the same transfers still in blank with 
Q as security for £ 2.50. It was decided 
that Q could only hold them as against the 
registered owner as security for £ 150. 

In TayUr v. Great Indian Penineula 


(6) (1884) 26 Ch. D. 257«32 W.R 
466 = 53 L.J. Ch- 585, 

(7) (1859) 4 De. G. and J. 559-28 
L.J. Ch. 709 = 7 W.K. 637»5 Jur- 
N.S. 1087. 

* (8) (1886) 3 T.L.R. 265. 

(9) (1893) €4 L.J. Ch. 473. 
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Bailway Oo* (T) the plaintiff who was en- 
titled to some £20 shares and some £2 
shares in a company directed his broker to 
sell the latter, o The brokers obtained 
forms^of transfers stamped sufficiently to 
pass the. £20 shares. The plaintiff execu- 
ted these forms leaving the blanks to be 
filled in by the broker. The broker inser- 
ted the descrii;Uion.of £20 shares bat left 
the name of the transferee still in blank 
and soldp the £20 shares in fraud of the 
registered holder. The names of the pur- 
chasers’ were ultimately filled in, they 
knowing that the transfers had been pre- 
viously executed in blank. It was held 
that the registered holder was entitled to 
the shares. 

In Hutchison v. The Golomdo United 
Mining Oompatiy and Hamiil (Hamifl V. 
Lilley) (8) Hamill, who was the owner of 
shares, delivered to his son the transfer 
forms signed in blank and the share certi- 
ficates to deliver the same to S an intending 
purchaser. The son borrowed moneys by 
pledging the share certificates and the 
transfer forms in blank. It was held that 
Hamill was entitled to the shares. 

In Fox V. Martin (9) a registered holder 
of shares instructed a broker to sell them 
for him for cash and signed a blank trans- 
fer which he handed with the share certifi- 
cates to the broker. The broker deposited 
the share certificates and the blank trans- 
fer with his banker as security for an ad- 
vance to himself. It was held, following 
France v. Clark (6), that the banker hid 
no title to the shares as against the regis- 
tered holder of shares. 

According to the articles of the company 
the shares in France v. Clark (6), Tiyler 
V. Great Indian Peninsula Bail way Co, 
(7) and Hutchison v. Colorado United Mi- 
ning Company f8) were transferable only 
by deed. Where the constitution of the 
company requires transfers to be by deed, 
transfers in blank are void and give no 
title to the transferee nor has the transferee 
any authority to fill up the blank : see Tay- 
Ur* V. Great Indian Peninsula Bailway 
Co, (7.) 

No doubt these cases are, therefore, dis- 
tinguishable frqm the present case where 
the articles of the company do not require 
a deed for transfer of shares but it appears 
from the judgments in the above- cited 
cases and from Foss v. Martin (9), where 


the articles of the company did not require 
a deed, that the registered holders of sha- 
res were not estopped because the receipt 
of the blank transfers signed by third par- 
ties affected the mortgagee's and the pur- 
chasers with notice. According to these 
cases a person who takes from another 
blank transfers of shares in respect of the 
debts of such person is bound to look to the 
authority of the person to use such blank 
transfer forms as his own. 

It may be observed that the authority of 
France v. Clark (6) and Hutchison v. The 
Ooloiado UnHxd Mining Co, and Hamill 
(8) is considerably shaken by the speeches 
of Lord Watson and Lord Herschell in 
Colonial Bank v. Cady and Williams (1). 
The House of Lords in that case decided 
that there was no estoppel because the 
acts of the executors of the deceased regis- 
tered owner in signing and delivering the 
blank transfers did not amount to an es- 
toppel, but both Lords Watson and Hers- 
chell said that the same acts on the part 
of the registered owner himself would have 
amounted to an estoppel. Lord Watson 
Said (p. 278 y : 

“ Had the transfers been executed by 
John Michael Williams, and the certifica- 
tes thereafter sent by him to Thomas, 
Sons & Co., for safe custody, I should 
not have hesitated to hold that Blakeway, 
though acting fraudulently, was neverthe- 
less placed by his act in a position to give 
a title to an honest purchaser which hL 
employer could not dispute. But that is 
not the case with which we have to deal.** 

Lord Herschell said ^p. 285) : 

** If in the present case the transfer had 
been signed by the registered owner and 
delivered by him to the brokers, I should 
have come to the conclusion that the banks 
had obtained a good title as against him, 
and that he was estopped by his act from 
asserting any right to them.” 

At p. 286 he said : 

** The case seems to me to differ 
essentially from that of a transfer 
signed by the registered owner. He 
must, presumably, have signed it with 
the intention at some time or other of 
effecting a transfer. No other reason- 
lable construction can \>e put .on his 
act. AnV if he entrusts it in that 
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condition to a third party, I think those 
dealing 'with such third party have a right 
to assume that he has authority to complete 
a transfer.’* 

These obiter diota were not followed in 
Fox V. Martin (9) on the ground that 
France v. Clark (6) was not expressly 
overruled by the case of Colonial Bank 
V. Cady and Williams (1). France v. 
Clark (6) was followed by Bigham, J. in 
Samuel Montagu and Co. v. WeHont 
Cleoedont and Fortishe'xd Light Railways 
Company (10) where a sub-mortgagee of 
Lloyd's bond with blank transfer from 
Chick & COm who had only a limited 
authority to deal with the 'security was 
held not entitled to recover the amount of 
the bonds which were issued by the defen- 
dant company. It was observed by 
Bigham, J. in that case that the dictum of 
Lord Hersohell in Colonial Bank v. Cady 
(1) must be used in connection with the 
facts of that 'case and was not intended 
to conflict in any way with the decision 
in France v. Clark (6). 

The learned Judge further observed 
that it might be that if a bond with a 
blank transfer on its back such as an 
American Railway Bond were handed 
to any one with the transfer executed by 
the owner, the owner would be estopped 
from denying, the authority of the person 
so entrusted to deal with it but that would 
only be because of the inference in favour 
of such an authority which would be 
drawn from the deposit of bonds in that 
particular form. 

The dicta of Lords Watson and 
Herschell were followed in the Irish case 
of Waterhouse v. Bank of Ireland (11) 
where some Pennsylvania Rail Road 
Company shares were handed by the 
plaintiflfs, who were the registered owners, 
to a broker as margin to cover a loan with 
which the broker was to purchase shares 
in certain other companies for the plain- 
tiffs. The broker pledged the shares for 
his general loan account at his bankers. 
He did not purchase any share for the 
plaintiffs but sent the contract notes 
purporting to have done so. The broker 
absconded and the plaintiffs gave notice 
to the bankers that they were the owners 
of the shares. 

(10) (1903) 19 T. L. R. 272. ^ ^ 

(11) (1892) 29lL. R. Ir. 384. 


Thereafter the bankers having filled up 
the transfers were duly registered in the 
books of the company. The bankers 
claimed to hold the shares as security for 
the amount advanced by th&n to the 
broker. It was held that the plaintiffs, 
having delivered to the brokers share 
certificates with transfer forms signed by 
them, were estopped from asserting their 
ownership against the defendants who had 
taken them bona fide for value without 
notice. 

The above-mentioned obiter dicta were 
also followed by Pickford, J., now LxDrd 
Sterndale, M. R., in Fuller v. Olyn, MilU, 
Currie and Co> (l2) where the owner of 
shares after purchasing them through a 
broker allowed the certificates, on which 
were endorsed forms of transfer which 
were executed by the registered holder 
of shares, to remain in the hands of the 
broker and the broker deposited the same 
with his bankers, as security for his ac- 
count with the bankers, it was held that 
the owner was estopped from setting up 
his title against the bankers. See also 
Bone V. Boyle (13) and the observations 
of Fitz Gibbon, L. J. at p. 173. 

The obiter dicta of Lords] Watson and 
Herschell are, in my opinion, at variance 
with France v. Clark (6). Brokers or 
bankers dealing with brokers are not put 
upon enquiry by the mere fact that the 
share certificates and transfer forms are 
not in the names of the brokers bringing 
them but are in the names of third 
parties. 

According to English law, where the 
owner of shares either signs the transfer 
fornis and delivers the same with the 
certificates to a broker or where never 
having bad possession of the blank trans- 
fer forms and share certificates but know- 
ing them to be in such condition that a 
broker can deal with them he allows them 
to remain in the broker’s possession and 
thereby enables the broker to .part with 
them to another who takes them upon the 
faith of the apparent authority of the 
broker to deal with them, then the 
true owner is estopped from questioning the 
title of the person taking upon the faith 
of the apparent authority of the broker 


(la; (1914) 3 K.B. l.j. k,b. 764-* 

19 Com. Cas. 186«110 L.T. 318«80 TXJB 162 
(13) (1891) 27 L R. Ir. 137. ^ 
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to deal with then). 

• The law of estoppel is contained in 
section 115 of Indian Evidence Act which 
is in these terms 

* When one person has, by his declara- 
tion, act .or orhlssion, intentionally caused 
or permitted another person to believe a 
thing to be true and to act upon sach be- 
lief, neither h^por his representative shall 
bd allowed, in any suit or proceeding be- 
tween himself and such person or his repre- 
senfatiye, to deny the truth of that 'thing”. 

It was laid down by their Lord?hips of 
the Privy Council in Sarat Chunker Dey 
V. Gopal Ohunder LaTia (14) that the 
terms of the Indian Evidence Act did not 
enact as law in India anything different 
from the law of England on the subject of 
estoppel. 

I have held that the plainliff delivered 
the transfer forms and share certificates to 
the broker. 

In my opinion, even if there was no con- 
tract between the plaintiff and the brokers 
and even if the brokers were not tr^^nsmit- 
ting the plaintiff’s title to the shares as the 
plaintiff^s agent?, the plaintiff, by signing 
the transfer forms and delivering the same 
andthevFhare certificates to the brokers, 
placed them in a position to give a title 
to defendant No. 1, who was a honafide 
purchaser for value without notice, and is 
estopped by his act from asserting any 
right to the shares. 

The result is that this suit and the other 
suits filed by the plaintiff will be dismissed 
with costs. 

Suit dismissed* 


(14) (1892) 20 Cal. 296=19 I. A. 203 
= 6 Sar. 224. 
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, Macleod, C. J. and Shah, j. 

Bdi Keval and o«of Aer— Defendants- 
Appellants 

v. 

Madhu Kata and another — Plaintiffs Res- 
{Ibfidents. 

S. A. No. 399 of 1920 decided on 8th 
September 1921 from a decision of Asst. J., 
Surat, in A. No. 39 of 1919. 

(a) Mortgage-^Diaoharge-- Joint ownera--One 
cannot give a valid discharge without concurrence 
of others. 

' As one mortgagor oannot file a suit fox 
redemption without the coaourrence of the 


other, 80 also be cannot give a valid discharge 
without the concurrence • of the other. If the 
word ** disoharae ’* is given a wider meaning as 
including any form of quittance whereby the 
rights and liabilities between two parties are 
put an end to, it could be said that the plaintiff 
seeking r€d<»mption gives a discharge, when be 
pays the mortgage debt and recovers possession 
of the mortgaged property from the mortgagee, 
thus putting an end to all righta and liabilities 
between the parties, so that no further proceed- 
ings could be taken. [P. 320, Col. 1] 

(b) Limitation Act, S* 7’^Lischarge — Joint 
mortganors — Major member not filing suit for 
redemption in time — Minor member is not barred. 

The right to redeem a mortgage of .foiut 
family property vests in all the members of the 
family whoever is the manager, and it is diffi- 
cult to see bow the right of a minor member to 
redeem, which was in existence during his 
minority could be defeated by the fact that a 
major member did not file a suit to redeem 
within the period allowed to him. A suit for 
redemption of a mortgage, limitation of which 
expired during the minority of the two sons of 
the deceased mortgagor, brought three years 
after the attaining of majoiity of the elder 
brother but within three years of the attaining 
the majority of the younger brother, is not 
barred. [P. 320, Col. 2.J 

f?. N. Thahor.-— for Appellants. 

N. K. Mehta. — for Respondents Nos. 1 
and 2. 

Macleod, C. J. — The plaintiffs sued tc 
redeem the plaint properties on payment by 
instalments of the sum that might be found 
due on taking accounts under the Dekkhac 
Agriculturists’ Relief Act, of the mortgage 
of the 19th July 1892. These properties 
were mortgaged by the plaintiffs’ father 
Kala to the deceased Kalyanchand. Kala 
died about eighteen years agOi leaving the 
plaintiffs and their brother Shiva, now de- 
ceased, as hi*; heirs. The first and second 
defendants are the representatives of Kal- 
yanchand, while the other defendants' are 
alienees from the mortgagee. 

There can be no doubt that the plaintiffs 
were entitled to redeem the properties still 
in the hands of the representatives of Kal- 
yanchand. With regard to certain other 
properties which had been alienated, it was 
contended that the plaintiffs’ suit was bar- 
red under Article 134 of Schedule I of the 
Indian Limitation Act. Admittedly the 
suit was brought more than three years 
after the first plaintiff came of age, but less 
than three years after the second plaintiff 
came of age. 

The Trial Court, in considering whether 
the provisions of section 7 of the Indian 
Limitation Act applied, considered that on 
' referring to the form of the decree ^in a red- 
emption ^it, it is the mortgagee who has to. 
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give a discharge and not ''the mortgagor, 
therefore, section 7 did not apply at all. 
He considered, however, that the suit of 
the first plaintiff was barred by limitation. 
So be gave a decree to the second plainaff 
only and directed that various amounts 
should be paid to the various defendants 
as stated in the decree. 


On appeal the learned Assistant Judge 
considered that as the equiiy of redt^mp- 
tion was vested in all the heirs of Kala 
jointly, it was not open to the others to 
grant a valid discharge without the con- 
currence of Kika, the second. plaintiff. He 
did not agree with the view of the Court 
below that section 7 of the Indian Limit- 
ation Act did not apply. The decree of 
the lower Court was varied so as to make 
it in favour of both the plaintiffs, while 
the amount payable to defendants Nos. 3 
to 5 was increased by Rs. 200. 

In* the appeal before us it has been urged 
that section 7 of the Indian Limitation 
Act applied to the plaintiffs; that the 
second plaintiff was one of several 
persons jointly entitled to institute a 
suit, and was under the disability of 
minority, but as a discharge could have 
been given without the concurrence of the 
second plainiiffby the first plaintiff, there- 
fore, time ran g gainst both plaintiffs from 
the date the first plaintiff attained 
majority. 

No doubt there is some foundation for 
the difficulties which the learned Subor- 
dinate Judge thought existed in applying 
the provisions of section 7 of the Indian 
Limitation Act to a redemption suit, be- 
cause it is difficult to say that the 
plaintiff seeking redemption gives a 
discharge to' the mortgagee, but if the word 
“discharge” is given a wider ' meaning as 
including any form of quittance whereby 
the rights and liabilities between two 
parties are put an end to, it could be said 
that the plaintiff seeking redemption gives 
a discharge when be pays the mortgage 
debt and recovers possession of the mortg- 
age debt and recovers possession of the 
mortgaged property from the mortgagee 
thus putting an end to all rights and lia- ^ 
bilities between^ the parties, so that no 
further proceedings could be taken. But 


even assuming that the two plaintiffs were 
jointly entitled to file a suit for redemption, 
there is nothing to show, when the first 
plaintiff came of age, that the first plaintiff 
cOcild have given a discharge without the 
concurrence of the second pkintiff.„ 

It is provided by the Civil Procedure 
Code that all parties interested in a mortg- 
age must be parties to a suit on a mortg- 
age ; and certainly when the firsts plaintiff 
brought the suit for redemption, the second 
plaintiff was a necessary party ; the ques- 
tion whether the first plaintiff could have 
carried the suit to its proper end without 
the concurrence of the second plaintiff, was 
never considered in the proceedings in 
either of the lower Courts. 

The case of Ba^u v. Bala (1), which was 
relied upon, was a suit of a different nature, 
as it was a suit by the sons of a Hindu 
mother to set aside alienations made by her 
during their minority, and it was found as a 
fact, when the case came before us in 
second appeal, that the plaintiff was the 
managing member of the family, and then 
he had a right, as soon as he attained ma- 
jority ?nd became such managing member, 
to bring a suit as such manager to recover 
not only his share of the alienated property, 
but the whole of the alienated property, in- 
cluding his minor brothers* shares. 

That being so, it was hel^ that if the 
elder brother on attaining majority did not 
bting a suit to set aside the alienation with- 
in three years, then the other brothers 
would be barred. But in this case there 
is nothing on the record to satisfy us that 
the first plaintiff could have filed a suit to 
redeem the mortgage without the concur- 
rence of the second plaintiff ; and to that 
extent 1 think the decision of the Assistant 
Judge was right, although he has not con- 
sidered the question from the pomt of 
view of the first and second plaintiffs 
being members of a joint Hindu family. 

It must also be remembered that Ae 
right to redeem a mortgage of joint 
family property vests* in all the 
members of the family whoever is the 
manager, and it is difficfftt to see how 


(1) A.LR. 1921 Bom. 289»45 Bom. 
446. 
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the right of the second plaintiff to redeem, 
^arhich was inexistence during his minority, 
could be defeated by the fact that his elder 
brother did not ^le a suit to redeem within 
the period allowed to him. 

Ttfere is also this further fact that the 
minor’s mother was alive and was mana- 
ging the property after her husband’s 
death. There is no evidence to show that 
the first plaintiff took over charge from 
his mother. It seems to me, therefore, 
th*at the second plaintiff would certainly 
be entitled prima facie to redeem the 
mortgage. The onus lay upon the defen- 
dants to show that he was barred, and 
they have not proved the facts that were 
necessary to create the bar. 

It follows that both the plaintiffs are 
entitled to redeem and though we are not 
in agreement with either of the judgments 
in the Courts below, the decree of the 
lower appellate Court is correct and appeal 
must be dismissed with costs. 

Shah. J.^I concur. 

Appeal dismissed- 

A. I. R. 1922 Bombay 321. 

Macleod, C. J., AND Shah, J. 

Battatraya Bhimrao 'Defen- 

dant No. 1-Appellant 

V. 

Gangdbbai Ganeshhh^it Navar and 
another — (Plaintiff and Defendant No. 3) 
Respondents. 

F. A- Nos. 56 and 67 of 1919 decided 
on I6th September 1921 from the decision 
of the 1st Class Sub-J., Dharwar. 

(а) Hindu. Law — Adoption — Daughter ^in-law 
succeeding as gotraja Bapinda cannot adopt. 

Where a daughter-in-law succeeds as a got^ 
raja eapinda of the last male owner in the 
absence of any nearer heir she cannot adopt 
to her husband so as to affect the devolution of 
the estate inherited by her as a gotraja 
sapinda. It may be that, where the adoption 
has the effect of divesting any estate ^sted in 
a third person, it might not be valid : but it 
does not follow that where it has no^ such 
effect the adoption is neoessarily valid. 2d 
Bom. 410; 26 Bom. 526 (F.B.) and 4 Bom 210 
.fall. IP. 823,0.1,2.] 

(б) Adoption-^Adoptee ia in same position as 
natural son* 

An adopted son takes the place of natnral 
son, and bat the right to inherit the property of 
his adoptive leather' s ancestors. 

[P. 824, 0. 2 & 825, O. 1 ] 

(o) Hindu LaW^Suceeseior^-^Ondhus — 8on*s 
dMsgMsr's senis preferred to Sister's daughter-^"* 
Hsdes ftps prefe^rsd io females onl^ where 
Bdmhusttre squally rmots from i^opoakus, . 

1922— B 41 


Per Shah, Jt— Son's daughter’s son can be 
preferred as being a nearer bandhu to the sis- 
ter’s daughter, though they are both equally 
removed from the propositus. lathe case of 
bandhuB equally removed from the propositus 
one in the direct line of descent should be pre- 
ferred to one in a collateral line. 

[P. 827, C. 2 ] 

As regards the question about ranking all 
female bandbus after the male bandhus it 
seems that the two decisions 45 Bom 353 and 
45 Boro, 768 of Bombay High Court proceed 
upon a somewhat incomplete relation of the 
position of the female bandbus in Bombay 
Presidency, and do not give that effect to the 
test of propinquity which alone ia to be deter- 
minative of the right to inherit in the case of 
distant blood relations. Among bandhus of 
the same class, and of the same degree of 
nearness to the propositus in the same branch, 
the males are preferred to females; for instance 
in the case of sister's son and sister’s daugh- 
ter, the son would be preferred to the d^inyh- 
ter. But whether it is proper to go beyond that 
is a point which requires coasideration. 

IP. 326. 0. 1, 2.] 

Per Macleod, C,Jr, — Though some may tnink 
that High Court in deciding that all male 
bandhus should be preferred to female ban- 
dhus without regard to propinquity has gone 
too far, still there is no authority for the 
proposition, that bandhus of different sex but 
of equal propinquity should take equally. 

Nilkanth Afmaram — for Appellant. , 

Coyajee and R. A, Jahagirdar — for 
Respondent No. 1. 

Shah, J.: — Several questions of fact 
and law arise in these appeals. 

The genealogical table (on P. 322) in- 
dicates the relationship of the parties sub- 
ject of course to their contentions as to 
certain facts : — 

Gangawa, who claims to be the daughter 
of Kristawa, is the plaintiff in this case. 

Defendant No. 1, Dattatraya. not 
shown in the above table, claims to have 
been adopted by Venkawa, the widow of 
Bhimarao. Defendant No. 2 claims to be 
the adopted son of Jivawa, the daughter 
of Bhimrao. 

Defendant No. 3 is the adopted grand- 
son of Balawa. Defendant No. 4 is the 
adopted son of Ramchandra, son of 
Kristawa. 

The last male owner of the property in 
suit was Venkaji. Bhimrao, son of 
Venkaji, predeceased Venkaji leaving a 
widow Venkaw^ and a daughter Jivawa. 
He died in union with Venkaji. Venkaji 
died in 1880, and his widowed daughter- 
in-law Venkawa got the property ; 
whether she got it as an heir or under 
the will said to have been made by 
Venkaji, in her favouj; is a inatter to 
be considered. Venkawa died on the 
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Kristawa 

(daughter) 


Hanmant 


Venkaji Balawa 

(son) (daughter) 


Ramchandra Krishtapa Venkaya Gangawa 
I 1 (plff.) 


Guranath 
(adopted son) 
deft. No. 4. I 


Bhimrao ~ Venkawa Keshav alias 
(son) Hanmant. 

I 

Jivawa= Ishwar I ^ 

(daughter) I ‘ 

I Nilkapt 

I (adopted son) 

I deft. No. 3. 


Lingo Gurunath Jivaji 

I (given in 
adopdon.) 


Hanmant 
(adopted son) 
deft. No. 2 


26th December 19C7. 

The present suit was filed by Gan- 
gawa to recover possession of the property 
mentioned in the plaint with mesne profits. 
She claimed to be the heir of Venkaji as 
his sister’s daughter. She claimed on the 
footing that Venkaji was the last male 
owner and that the inheritance was to be 
traced to him. She alleged that the adop- 
tion of defendant No. 1 did not take place 
in fact and that even if it took place it 
was invalid; that defendant No. 2 was 
not adopted by Jivawa that he had no 
title to the property, which was said to 
have been wrongfully retained by him, and 
that defendants Nos. 3 and 4, who claim- 
ed to be entitled to the property, had no 
title to it. 

Defendant No. 1 contended that he was 
validly adopted by Venkawa, that the 
plaintiff was not the daughter of Ven- 
kaji’s sister Kristawa as alleged by her 
and that in any case defendants Nos 2, 3 
and 4 were nearer heirs to Venkaji than 
the plaintiff and that as he had settled 
■with them he was entitled to retain the 
property as against the plaintiff. He fur- 
ther contended that certain property was 
the property of Venkawa and that at least 
so far as that property was concerned the 
plaintiff had no right to it, 

Defendant No. 2 claimed to be the 
nearest heir of Venkaji as well as of Ven- 
kawa as the adopted son of Jivawa, and 
maintained that he was entitled to the 
^hole property. He repudiated tho^ttle- 
ment referred |o by defendant No* 1. 


Defendant No. 3 claimed to be a nearer 
heir as the sister’s son's son than the 
plaintiff and repudiated the settlement 
relied upon by defendant No. 1. 

Defendant No 4 claimed to be a nearer 
heir than the plaintiff on the same ground 
as defendant No. 3 but admitted having 
relinquished his rights in favour of defend- 
ant No. 1 and conceded that the defeadant 
No. I was the real owner of the property. 

The trial Court held that the plaintiff 
Was the daughter of Kristawa,^ sister of 
Venkaji, that the adoption of ^defendant 
No. 2 by Jivawa was proved, that the 
adoption of defendant No. 1 by Venkawa 
was neither proved, nor valid, that the 
will of Venkaji set up by defendant No. 1 
was not proved, that the plaintiff was a 
nearer heir than defendants Nos. 3 and 4 
and that the plaintiff and defendant No. 2 
were equally removed from the last male 
holder and that therefore they were equally 
entitled to the property. 

Accordingly a decree for partition was 
passed in favour of the plaintiff As re- 
gards the land which was alleged to have 
been acquired by Venkawa on her own 
account, it was found that it was not 
shown to be her Stridhan, and it was held ^ 
that in any case the property would go to 
the plaintiff and defendant No. 2* 

Both the plaintiff and defendant No. 1 
have preferred separate appeaTs to tbisCourt 
and practically all the points which were 
' contested in the lower Cqurt arise for our 
decision here. (On questions of fact, hl« 
Lordship upheld folio wihg cohclusionsoftbe 
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lower Court :-(o) that plaintiff Gangawa 
was the daughter of Kristawa, Venkaji*s 
sister; (b) that Hanmaot, defendant No. 2, 
was validly adopted by Jiwava; (c) that 
the avill of Venkaji was not proved, and 
that Venkawa must be taken to have inhe- 
rited the estate of her father-in-law accor- 
ding to Hindu law as the widow of the 
nearest got^iKLja* sapindfit and that the 
adoption of Dattatraya defendant No. 1 
was nbt proved. Strictly speaking the 
question of the validity of the adoption of 
defendant No. 1 does not arise. But in 
view of the argument on the question it 
seems to me to be desirable to decide that 
question. And in any case its invalidity if 
established could afford aa additional 
ground for ignoring the adoption. The 
will of Venkaji not having l^ieen proved, no 
question of his consent to an adoption by 
Venkawa rould arise, the only consent 
suggested being that contained in the will. 

According to the decision of this Court 
in Lnktihmibai v. Vishnu Vasudev (1) the 
consent of the father-in law would be ope- 
rative only during his life lime. So the 
consent such as is contained in the will, 
even if proved, would not avail defendant 
No. 1. 

It is urged, however, that Venkawa by 
adopting defendant No. 1 did not divest 
any estate vested in a third person, that 
the adoption had only the effect of dives- 
ting the estate vested in her, and that on 
that ground the adoption is valid. 

According to the decision of this Court 
that is not a conclusive test of the power 
to adopt. It may be that where the adop- 
tion has the effect of divesting any estate 
vested in a third person it might not be 
valid : but it does not follow that where it 
has no such effect the adoption is necessa- 
rily valid. That view has been accepted 
in Bamkriahna v. Shamrao (2). 

The ratio decidendi of this case has been 
approved by the Privy Council in Madina 
Mohana Deo v. PuruehoiharM (3). It has 
bean applied by this Court in Datto Oo* 
vind V. Pandurang Vinayak (4), specific 

(1) (1906) 29 %om 410«i7 Bom. L.R. 486. 

(2) (1902) 26 Bom. 6a6«4 Bom. 316 (F.B.) 

(8) A.IR 1918 P.o. Umil Mad. 855-46 I. 

A.:3»66 (P.C.) 

(4) (1906) 32 Bom. 499-10 Bom. 092. 


cally to the case of a widow succeeding as 
a gotf ’ja sapinda of the last male owner 
under the rule established by Lallubhai 
Bapubhai v MankuV'trhai (5) and approved 
by ihe Privy Council in Ddhrdbay v. Oa«- 
eihai (6) in consequence of the absence of 
nearer heirs. 

In the present case the daughter-in-law 
succeeded as a gotraja mp' nda of the last 
male owner in the ab5=ence of any nearer 
heir : see Vithaldas Manickdas y. Jtehubai. 
(7). It is clear that Venkawa could not 
adopt 10 her husband so as to affect the 
devolution of the estate inherited by her as* 
a gotraja sapinda, 

I may add that in the argument it has 
not been suggested that Venkawa could 
have adopted to her deceased husband du- 
ring her father-in-law’s lifetime without 
his consent and that her power to adopt 
remained unaffected even after her father- 
in-law’s death in spite of her having inhe- 
rited the estate from her father-in-law : 
and in view of the decisions in Famji v. 
Ohamau (8) and Vithoba v. Bapu (9) such 
a suggestion could not be made. • 

The recent decision of the Privy Coun- 
cil in Yaduo v. Namdev UO) was not refer- 
red to in the argument, and its effect upon 
the view accepted by the Full Bench in 
Samji V. Ohamau (S) may require to be 
considered hereafter. In the present case, 
however, the daughter-in-law inherited the 
property of her father-in-law and the ques- 
tion of her power to adopt thereafter 
stands on a different footing. The princi- 
ple underlying the rulings in Earn kriahna 
V. Shamruo [2) and Datto Qacind v. Pan- 
duTang Vifiayak (4) is not in any way 
affected by the observations in Yadao v. 
Namdeo ( 10 ). 

I think, therefore, that the adoption cf 
defendant No. 1 by Venkawa would not 
be valid. 

It follows from these findings that 

(6) (1876) 2 Bom. 388 (F B.) 

(6) (1^80) 6 Bom. 110-3 Suther 795-4 Sar, 
164 (P.C) 7 I. A. 212. 

(7) (1879) 4 Bom. 219. 

(8) (1879) 6 Bom. 498 (F.B.) 

(9) (1890) 15 Bom. 110, 

(lu) A.I.R. 1922 P.C. 216-49 Cal. 1-20 A. 
L.J. 481-42 MLJ. 219-13 M.L.W. 696 - 26 
C.W.N.<392-30 M. L. T. ^3.-2i B.L.]^ 009 
(P-O.) 
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defendant No. 1 has no title to the pro- 
perty in his own right. 

It remains to consider the rights of the 
plaintiff, the defendant No. 2 and defend- 
ants Nos. Sand 4 to this property. I may 
mention here that we are not concerned in 
this suit with the effect of the settlement 
said to have been effected by defendant 
No. 1 with defendants Nos. 3 and 4 and 
with defendant No. 2. Their rights tnter 
se need not be considered here. 

^ All these relations are undoubtedly 
bandhus : they are all within the limit 
specified in the Mitakshara beyond which 
the blood relationship cannot exist, A 
translation of the relevant passage is given 
in Bamchandra V. Vinayah (11). They 
are all aima bandhus. None of them is 
specifically mentioned in the ‘Mitakshara 
or the Mayukha : and the only lest to de- 
termine the heirship is propinquity to the 
propositus. 

This is clear from the Mitakshara (see 
Mitakshara, Ch. II, Section VI — Stokes’ 
Hindu Law Books, pp. 448 and 449). 
Whatever doubt there may have been at 
one time it is now accepted that the list of 
given in the text is merely illus- 
trative and not exhaustive; nor does the 
list necessarily indicate anything more than 
this that the atma bandhus are to be pre- 
ferred to the pitri bandhus and that the 
piiri bandhus are to be preferred to the 
matri bandhus* 

It has been held by this Court in Mohan- 
das V. Krishnabai (12J and Pdrot Bctpolal 
Swakaram V. Mehta Hat Hal Sura j ram (13) 
that propinquity is practically the sole 
test, and indeed in the first case the Court, 
preferred an obviously nearer atma bandhu, 
not mentioned in the Mitakshara, to an 
atma bandhu specifically mentioned therein. 
The recent judgments of the Privy Council 
in Adit Narayan Singh v. Mahahir Prasad 
Tiw iri (14) and Vedachala Mudaliar y. 
Suhramania Mudaliar (15) place this point 

~ (11) ^I.R. 1914 P.C. 1 =42 Cal. 384= 
*41 I.C. 290 (P.C.) 

(12) (1881) 5 Bom. 597. 

(13) (1894) 19 Bom. 631. 

(14) A.LR. 1921 P.C 53*48 I.A. 86* 
40 ML. J. 270 = (1921) M.W.N. 153 = 19 
A L.J . 208 = 2 ‘P. L.T. 97 = 14 L. W. 20 = 33 
C.LJ. 266 = 29 ML.T. 240=6 P.L.J. 140 
«25C.W.N. 842 = 23 B.L.R. 692 (P C) 

(15i A-I.R. 1822 P.C. 33 = ^4 Mad. 
/53=48LA. 349.= 14 L. W. 402, 


beyond controversy. The difficulty arises 
in the application of the test of propin- 
quity. 

I may also add here thatHbe test of reli- 
gious efficacy or the right to offer oblaMons 
is regulated by somewhat different ’ consi- 
derations,- and it does not necessarily afford 
any safe guide or useful assistance in de- 
termining the nearness of bldbd relation- 
ship in the case of distant relations |uch as 
we have in the present case. 

It is strictly necessary to apply tlje test 
of propinquity, as best we can, to the spe- 
cific relationships we have in this case 
Before dealing with this question, it will 
be convenient to deal with two general 
arguments that have been advanced in this 
case. It is contended on behalf of the 
plaintiff that defendant No. 2 is an adop- 
ted son, and cannot take the place of a 
natural son, so far as his right to inherit 
the .property of his adoptive mother’s ances- 
tors is concerned, as it depends upon the 
blood relationship and that the fiction by 
which the adopted son takes his position 
as a natural son in the family of his ado- 
ptive father has not been carried so far in 
this Presidency in any of the reported cases 
and ought not to be applied to that extent. 

The second argument urged on behalf of 
defendant No. 1 is that the plaintiff’s suit 
must fail on the simple ground that as she 
is a female she is postponed to all male 
however remote, and the recent 
decisions of this Court in Balkriahna v- 
Bamkriehna (16) and Oirimallappa Chan* 
nappa V. Kenchuva (17) have been relied 
upon in support of this argument. 

As regards the first point I do not think 
that the argument can be accepted. In 
view of the decisions in Uma Banker Moitra 
V. KaU Komul Mozoomdar (18) approved 
by the Privy Council in Kali 
Komul Mozoomdaf v. Vma Shunkur 
Moitra (19), it is hardly open to the 
plaintiff to rely upon the earlier . deci- 
sion of the Calcutta High Court in 
Morun Moee v. Bejoy (20) or -of the 
Madras High Cou rt in Ohinnarama - 

(16) AJ.R. 1921 Bona. 189=45 Bomc 
353. 

(17) AJ:.R. 1921 Bom. 270=45 Bom* 

768. fS 

(18) (1880) 6 Cal. 256=7 C.L.j; 145 
^=4 Sar. 458 (P.C.) 

(19) (1883) 10 Cal. 232=10 L A. 138. 

(20) (1^3) W. R, (F. B.) 121. 
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kriitna Ayyar v. Minatchi Animal (21)* 
[t may be as pointed out by Mr. Coyajee, 
that the point has not been decided by 
this Court or rather that there * is no re- 
ported decision on the point; but the 
observations in Nagindas Bhugw mdas v. 
Bachoo Hurk^sfondas (22), wherein the 
relevant passage from the Full Bench 
decision of the High Court at Calcutta is 
quoted, are sufficient to render the argu- 
ment uhtenable. 

Th^ criticism of this view in Ghose’s 
Hindu Law. Vol. I, p 655 (3rd Ed.), 
which purports to be based upon certain 
texts, has been relied upon by Mr. Coyajee. 
That criticism no doubt deserves to be 
considered but it is hardly an open 
question now at least so far as this Court 
is concerned. At one stage of the argu- 
ment I thought that there might be some 
Force in the argument : but having regard 
to the clear decisions of the Privy Council 
to which I have referred, I do not think 
that i*^ is permissible to us to treat it as an 
arguable point. 

As regards the other question about 
ranking all female handhui after the male 
hmdhus it seems to me that the two deci- 
sions* of this Court already referred to 
proceed upon a somewhat incomplete re- 
alisation of the position of the female 
bandhus in this Presidency, and do not give 
that effect* to the test of propinquity which 
alone is to be determinative of the right to 
inherit in the case of distant blood rela- 
tions. 

In Madras no doubt all female handhus 
are postponed in favour of the male han- 
dhus, But in this Presidency the position 
of the famales has received a somewhat 
different treatment. For instance in the 
case of the widows of gagotra saplndas 
in this Presidency their right is recognised 
to an extent to which it is not recognised 
in any other • part of India, governed by 
the Mitakshara law. 

That, .however, is the case of sagotra 
eapindas and may not be strictly relevant 
tef the present point. The sister is given 
a place in this Presidency which has not 
been assigned to her in Madras or else- 
where : no doubt this is due to a large 
extent to the tfact that she is expressly 


(21) U873) 7 M.H. C. R. 245. 

(22) A* I. R. 1916 P. C. 41*40 Boro. 270» 

a T A #;a iP ri \ . ' 


mentioned in the Vyavahara MayukKa and 
even though she is not mentioned in the 
Mitakshara she has been practically assig- 
ned by the decisions of this Court the same 
place after the grandmother as in -^ihe 
Vyavahara Mayukha. But the fact re- 
mains that a female in that position occu- 
pies such a high place among the heirs. 
Then the decision in Saguna v. Sadaghiv 

(23) implies a negation of the general 
proposition that the female bandhus must 
come in after the male ban fhus. The 
questions and answers in West and 
Buhler’s Digest of f .indu Law, pp. 465, 
466 (4th Ed.), relating to brother’s daugh- 
ter and sister’s daughter do not support 
the general statement that the female 
handhus ran come in only after all male 
bandhus without any regard to the near- 
ness of their relationship. 

In short that view appears to me to be 
opposed to a fair application of the doc- 
trine of propinquity which has been so far 
applied in this Presidency without giving 
any such general preference to the male 
handhus over the female handhus. I do 
not say that there is no preference of males 
over* the females at all in determining the 
rights of the handhus. The extent of the 
preference is not easy to define and has 
not been defined. 

Speaking with some diffidence on a 
point of this difficulty. I think that except 
in the two recent rulings, the preference 
has so far never been stated in this Presi- 
dency to go beyond this, that, among 
handhus of the same class, and of the same 
degree of nearness to the propositus in the 
same branch the males are preferred to 
females; for instance in the case of sister’s 
son and sister’s daughter, the son would 
be preferred to the daughter. But whether 
it is proper to go beyond that is a point 
which, in my opinion, requires considera- 
tion. 

The basis of the rule enunciated in 
Rajah Venkata Narasimha Appa Rao 
Bahadur v. Rajah Surenani Venkata 
Purushothama Jagannadha Gopala Bow 
Bahadur (24) maiy be found in Lakshma^ 
nammal v. Ttruvengada (25). The view 
adopted in this decision has never 
been accepted in this Presidency as 
regards the relative position of the 


(23) (1902) 26 Bom. 710-4 Bom. L.R. 

(24) ^908) 31 Mad. 321»sl8 M.L!j. 409. 
(26W18821 6 Mad.24X. 
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sister and her son. It is not necessary in 
this case to discuss the texts referred to in 
that case. 

The result of adopting this view about 
preferring the male handhus to the female 
handhus generally would be to post- 
pone some of the nearest female 
handhut in favour of very distant rela- 
tions. Even the son’s daughter, who 
would be so near to the propositus, would 
be relegated to a very subordinate and 
distant position among the handhus if she 
is to be postponed to all males ; in compe- 
tition with her own son, she would be 
postponed. Of course, whether this state 
of law would be anomalous or not is a 
matter open to argument but in this 
Presidency at any rate it would be consi- 
dered anomalous. 

In Mohandai v. Kfuhnahd (12) 
Melvill, J. observed as follows: — 

“ The plaintiff's mother, who is still 
alive, was a sister of Sunderlal’s mother; 
and it may well be doubted whether the 
plaintiff would be entitled to succeed in 
preference to his own mother, through 
whom he claims.” 

Thisshows how this question has been 
looked at in this Presidency No doubt 
if the rule as to giving preference to the 
male handhus over female hanlhus^ apart 
from any consideration of propinquity, 
were adopted it would simplify matters 
considerably. 

But 1 am humbly of opinion that that 
would not be in accordance with the 
Hindu law as understood and adminis- 
tered in this Presidency. 

Without deciding this question of gene- 
ral preference of the male handhus over 
the female handhus and without reference 
to it, we can determine the question as to 
who is the nearest heir among the handhus 
in this case, as between the plaintiff and 
defendants Nos. 3 and 4, 1 am inclined 
to take the view thatqhe plaintiff would be 
the preferential heir. The sister’s daugh- 
ter is nearer to the propositus than the 
sister’s son’s son. 

In West and Buhler’s Hindu Law, in 
the questions and answers to which I 
have already referred, the opinion is ex- 
pressed that a brother’s daughter is to be 
preferred to the brother’s daughter’s son, 
and that the sister’s daughter is nearer than 
sister’s daughter's son. That, however, ^ 
does not. exactly^ meet the present .case as . 
the competition, is with the sistcir’a SQn*s 


son. The case of the sister’s son is men- 
tioned in the same book at page 462* 
According to the opinion expressed there 
the sister’s son comes after the sister but 
before the sister’s daughter. ^ It is based 
upon the old case of IMaram v. Farma- 
nand (26) and upon the fact that the 
sister’s son is mentioned in the Nirnaya 
Sindhu. That leaves the question of thq 
sister’s son’s son in relation to the sis cr’s 
daughter cpen.If the sister’s Sons mentioned 
in the Nirnaya Sindhu can be interpreted 
as including the sister’s son’s son and 
not the sister’s daughter, it may be said 
that the latter cannot be preferred to the 
former. But there is no justification for 
adopting such an interpretation. 

Applying the test of propinquity 
it would seetif that the sister’s daughter 
would be nearer than the sister’s son’s 
sons. I do not, however, decide this ques- 
tion as it is not necessary to do so. 

As between defendant No. 2 and defen- 
dants Nos. 3 and 4 the question presents 
no difficulty* The defendant No. 2 is 
nearer by one degree to the propositus 
and is in the line of descent. He is to be 
preferred to the defendants Nos, 3 and 4. 

As between the plaintiff and defendant 
No. 2 the question is not easy. In order 
to appreciate the difficulty it is necessary 
to bear in mind not only the high positjon 
assigned to the sister an heir 

in this Presidency but also the. reasons for 
that view. 

In order to have a clear idea of those 
reasons the judgments in the following 
cases may be perused with advantage : — 
Vinayah Anandraw V. Lakshmibai (27), 

Sahharaw. Sadashiv Adhkan V. Sitahai 

(28), Kesserhhai v. Vdlah Eaoji (29), 
Lakshyni v, Dada Nanaji (30), Maiji 

Furshotum v Oareandus Naiha (31) and 
Bhagioan v. Waruhai (32.) 

Apart from the references to the 
views expressed in the Commentary 
known as Balambhatti on the Mitak- 


(26) (1832) 2 Borr. Sl6. 

(37) (1861) I Bom. H. C. 117 

(28) (IB79) 3 Bom. 363 

(29) (1679) 4 Bom. 188. 

(30) (1879) 4 Bom. 210. 

(SlJ (19 0) 24 Bom. W3»2 Bom. L.B. 721. 
(32) ( 1 ^) 999 * 



1922 DATTATRAYA if. gaNGabai (Shah, J.) Bombay 327 


shara with wUich I shall deal separately 
as bearing on the point in question, it is 
clear that the position of the sister is large- 
ly due to the fact that the author of the 
Vyav^hara Mayukha has a<^signed to her 
a special place, and the ground as stated 
by him when shorn of all technicalities is 
propinquity, as the texts of Manu and 

f kihaspati referred to by him go to show. 
See Mandlik’s Hindu Law, p. 81). 

Und^r the Mitakshara though the sister 
is not mentioned by Vijnanesvara, practi' 
cally the same position is assigned to her 
under the decisions of this Court. I may 
refer to the case of Eudrapa v. Iratea (33), 
which, like tbe present case, came from the 
Dharwar District. 

The sister’s position being thus estab- 
lished it is clear that in this Presidency 
she would be preferred to a son’s daughter. 
The son’s daughter can come in only as a 
handhu as the decisions in Venilal v. Parja- 
rai»( 34) and Mulji Pur ishofuni v. Oursan- 
das Natha (31) already ‘referred to on a 
different point, would show. 

I am*not concerned with the merits of 
this position. But undoubtedly a sister is 
a preferential heir in relation to a son's 
daughter : and it may be argued that her 
issues should be preferred to the issues of 
the .son's daughter. On the other band, 
it may be urgpd that whatever the rights of 
the sister as against the son’s daughter 
may be, the rights of these issues infer $e 
should be determined solely with reference 
to their propinquity, that in the case of 
handhus equally distant in degrees from 
the propositus those in the direct line of 
descent should be preferred to the bandhue 
among the collaterals in the ascending line, 
and that in the case of bandhue equally re- 
noved in degrees from the propositus a 
male be preferred to a female. 

There is a third porition which has been 
acc^ted by the lower Court, vie., that the 
pro^nquity must be determined merely 
wiih nrference to the degrees by which the 
bandhus are removed from the propositus, 
and that as the sister’s daughter and the 
son’s daughter’s %on are equally distant in 
that way they should take the property 


[33) (1903) 38 Bom. 82a6 Bom* L,R. 670* 
34) (1894) 20 Bom. 178. • 


equally. As regards this last view no doubt 
it is recognised way of determining the 
nearness of relationship to see how far 
each is removed from the propositus, and in 
the absence of any other consideration 
justifying a differential treatment that 
would be the only means of determining 

After a careful consideration of the posi- 
tion of the sister I do not think that the 
fact that she is preferred to the son’s dau? 
ghter as an heir affords any ground for 
preferring the sister’s daughter to the son’s 
daughter’s son, though at one time I thought 
that, other things being equal, perhaps 
this might afford a ground for preference. 
But it seems to me that the position of the 
handhus with whom we are concerned 
must be con<^idered with reference to the 
propositus without any regard to the rela- 
tive rights of their respective mothers. 

1 think, however, that in the case of ban- 
dhus equally removed from the propositus 
one in the direct line of descent should be 
preferred to one in a collateral line. I do 
not desire to generalise beyond the strict re- 
quirements of this case, but the son’s daugh- 
ter’s son can be preferred as being a nearer 
bandhu to the sister’s daughter, though they 
are both equally removed from the proposi- 
tus. It is rather strange that there should be 
no precedent to guide us on a point of this 
character : at any rate I have not been 
able to find any, and none is cited to us. 
But 1 am satisfied that it affords a safe ba- 
sis for differentiation between these bandhue 
as to their propinquity. 

It is, therefore, not necessary to consider 
tbe question whether defendant No. 2 can 
be preferred to the plaintiff on the ground 
that he is a male and both being atma 
equally removed from the proposi- 
tus. I think that out of all these bandhue 
the defendant No. 2 is the preferential 
heir. 

I my add with reference to the Nirnaya 
Sindhu that so far as I have been able to 
ascertain none of the relations that we are 
concerned with is specifically mentioned 
as having any preferential right infer ee to 
perform *the Shraddhas. * The passage 
relating to the sister’s son is to be 
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found in Nirnaya Sindhu, p.^ 273 (Nirnaya 
Sagar Press, 2nd Ed.)* I ' have already 
stated my opinion that the expression sis- 
ter’s son, when read in relation to the con- 
text, cannot be understood as including the 
sister’s son’s sons ; while speaking of the 
Nirnaya Sindhu it may be mentioned that 
the test of religious efficacy cannot help us 
in the case of such distant relations as we 
have in the present case. 

\s regards the Balamhhatti, no doubt if 
the interpretation put by Balambhatta 
upon the* word Bhratarah” in the well- 
known text of Yajuavalkya were accepted 
^he sister’s daughter would come in not 
only before all handhus but even before all 
the gotraja sapindas. A translation of the 
relevant passage has been given at page 
306 and the list of heirs according to the 
scheme adopted in the Balambhatti is sta- 
ted at page 308 of the report in Bhagwan 
V. Waruhai (32), 

Though Westropp, OJ, laid stress upon 
the Balambhatti as supporting the case for 
the sister in Bdkharam S idashiv Adhikari 
V. Sitafxii (28), Jenkins, C. J. in Muljt 
Purushofum v. Cursaftdas Nafha (31) and 
Chaudavarkar, J. in Bhagwan v. Waruhai 
(32) definitely rejected it as affording a 
basis for the sister’s position in the list of 
specifically mentioned heirs and that view 
was followed in Kart Annaji v. Vatudev 
Janardan (35). 

Apart from these decisions there is ano- 
ther difficulty in following the scheme in 
the Balambhatti logically. It would not 
be easy to determine what place would be 
assigned according to the Balambhatti to 
the son’s daughter’s son. For instance, in 
dealing with the position of the daughter’s 
son, as stated in the Mitakshara, the au- 
thor has interpreted the word dauhitra 
(daughter’s son) as including dauhitri 
(daughter’s daughter) (also see Ghatpu- 
re’s edition of Balambhatti, Vyavahara- 
dhyaya, page 207) and he has given her a 
higher place than the sister and her issues. 

It may be said that the same author 
would logically assign a higher place to the 
son’s daughter and probably to her son. I 
may state that I have not been able to find 

■ - -- . 

^5) (1914) 88 Bom. 438-16 Bom.L. B, 288« 


in the Balambhatti any ex{iress reference 
to the son’s daughter, or to the son’s dau- 
ghter’s son in connection with the relative 
positicms of different heirs. „ 

So it is possible to argue that the sis- 
ter’s daughter occupies a higher position 
than the son’s daughter’s son according to 
the Balambhatti. The'tnid’ view about 
this commentary on the particular point 
under consideration appears to me to be 
that the interpretation of the word hhraia- 
rah disturbs the settled series of heirs under 
the Mitakshara and it is difficult to base 
any inference upon that view unless we are 
prepared to accept the scheme in its en- 
tirety. 

Though this commentary is useful as 
aiding the interpretation of the Mitakshara 
the views propounded therein cannot be 
accepted without due caution and exami- 
nation. I do not think that the position 
assigned to the sister’s daughter in the 
Balambatti can be properly accepted. 

In the result I would set aside the decree 
of the lower Court and dismiss the plain- 
tiff’s suit. 

Having regard, however, to the various 
contentions raised by the parties and the 
findings thereon and to all the circumstan- 
ces, I would order each pariy to bear his 
or her own costs throughout. The plaintiff 
to pay to the Government the an^ount 
which she would have been required to pay 
as Court fees in the lower Court if she had 
not been allowed to sue as a pauper. 

Macleod, C. J. — I agree with the con- 
clusions of my learned brother, but I should 
like to add a few remarks of my own. 
Once the questions of fact have been deci- 
ded there remains the contest between 
rival handhue. It was first contended that 
the 2nd defendant could not inherit as a 
bhatidu to the relations of bis ado];itiV|^ 
mother, but apart from the decisions in 
Uma Bunker Moitro v* J^aliKomul HoMum- 
dar\ (l8) arid Komul Motoomdar v. 

Uma Bhunhuf Moitra (l9) it would seem 
strange if an adopted son having left 
his natural family were to be consi- 
dered as the son of his adoptive father 
only an^ not of bis t^optive inotber* 
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Ad the 2nd defendant then must be- 
7ecogni^2ed as the son's daughter’s son of^ 
Venkaji, it follows that the defendant 
No. 3 as sisteij's grandson is one more 
degree remote, and the interesting question 
whetnet he ^ould be preferred to the 
sister's daughter need not be decided* 
There remains then the plaintiff, sister's 
daughter, defendant No. 2, son's 

Saughter’s son, both atma handhus three 
degrees*removed from Venkaji. 

The learned Judge has decreed that 
they sfiould take the suit property equally. 
Though some may think that this Court in 
deciding that all male handhus should be 
preferred to female handhus without regard 
to propinquity has gone too far, still 
there is no authority for the proposition 
that handhus of different sex^ but of equal 
propinquity should take equally. It may 
be even noted that amongst those relations 
who have been held to be handhus in 
decided cases as detailed in Mr. Ghar pure’s 
book on Hindu Law atp. 315 there is only 
one female, the father's sister who, it was 
held in Saguna v. Sadashtv (23). should 
be preferred to the mother’s brother, and 
that decision must now be considered as 
virtuaJly overruled by the decision of the 
Privy Council in Vedachala Mndaliar v. 
Suhramama Mudaltar (15) as their Lord- 
ships have expressed their disapproval of 
the preference given by the decisions of the 
Madras High Court to handhus on the 
father’s sidq over handhus on the mother's 
side. 

I think, therefore, the 2nd defendant 
should be preferred to the plaintiff. But 
apart from the question of sex there is 
another very interesting question which 
has not been considered, and which does 
not seem to have arisen in any reported 
case. The direct descendants of the 
propositus through daughters though they 
are handhus are not cognates. Even if 
patei:nal cognates are not to be preferred 
to maternal cognates it might plausibly be 
argued * that direct descendants should be 
I^referred to both. 

I for one must regret that the principles 
wifh regard to the inheritance of handhus 
cannot be laid down *more definitely, 
instead of i^ being left to their being 
discovered by a process of exhaustion as 
occasion arises for a decision between 
rival claimants. * 

Thetas sat aside. 
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Macleod, C. J. and CPyajee, J. 

E. S. Potphode and others-^Defen^ 
damS'Appellants. 

V. 

J (T, Yeshwantrao and others — Plaintiff 
and Defendants — Respondent®, 

S. A. No 564 of 1921 ’decided on 13th 
Feb. 1 922 from a decision of D. J. of 
Ratnagiri in A. S. No. 29 of 1920. 

(a) Khoti Settlement Act, 8. 21 and Ss 16 to 
20—*Den8ion\ meaning of^Mere entry ifh 
Botkhat is not a ^decision*. 

The Act nowhere provides that the mere 
entry in the settlement register of the name of 
a particular person as the occupant of the 
survey nuniber is either final and conclusive 
or that it is binding upon all the parties con- 
cerned, unless and until it is ▼•everped or 
modified by a decree of the Civil Court. What 
is made binding by the provipions of S. 21 is 
the decision of the Recording Officer and not 
a mere entry of a person’s name in the 
Settlement Register. Preceding sections make 
it clear that the mere entry of the naine of some 
particular person as occupant was not intended 
to be included among those decisions of the 
Recording Officer. An entry in Botkhat is not 
a decision. 8. A. No. 850 of 1914 Ref. 

[P. 831, C. 1.] • 

(b) e.PC. 8. lOO-^-New plea. 

New plea cannot be raised'for the first time 
in second appeal. [P 331, C 2.1 

A- G. Desai — for Appellants. 

P. B, Shingne — for Respondents. 

Judgment: — The plaintiff in this case 
and the 12th defendant are hhots of Mouza 
Kosamb in the Ratnapiri District. The 
defendants Nos. 1 to 1 1 are members of 
a family named Potphode. The plaintiff 
brought the Suit, which has given rise to 
this appeal, to recover possession of lands 
comprised in survey No. 269 Faint No, 4, 
alleging thnt he was the own^r thereof, 
that they formed part of his Ehofi Khasgi 
estate, and that the Potphode defendants 
bad unlawfully dispossessed him of the 
same. 

The 3rd defendant was the only party 
who contested this claim in the trial 
Court. He denied the plaintiff's title 
and possession* as alleged, and asserted 
that the said lands belonged to and 
were continuously enjoved by members 
of the Potphode family. 

He further contended that the suit lands 
were entered in the village Botkhat in the 
name^bf some membys of his family, 
that tife plaintiff did not get suoh 
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entrs[ reversed or modified by the decree 
of a competent Court within the period 
prescribed by law, and that therefore the 
entry had become binding upon the plain- 
tifiF. 

The first two issues framed by the trial 
Court related to the questions whether the 
plaintiff had proved his title and possession 
within the 12 years preceding the com- 
mencement of this suit. The third issue 
was* whether the said entry in the Bhoihhat 
was a *’ decision *’ within the meaning of 
Section 21 of the Khoti Settlement Act 
1880 so as to give finality against the 
plaintiff and what would be its effect. 

The learned Judge held that the plain- 
tiff had satisfactorily established his title 
and also his possession within the 12 
years immediately preceding the -suit, 
and that the entry in the Boihhat was not 
such a decision ** as was contemplated 
by Section 21 and was therefore not bind- 
ing upon the plaintiff. He therefore 
granted the reliefs claimed in the plaint. 

' From that decree an appeal was prefer- 
red to the District Court, not by the 3rd 
defendant, but by defendants Nos. 2, 9 and 
10 who until then had taken no part in the 
proceedings. The appeal however failed, 
the learned Judge recording his complete 
agreement with the *findings made by the 
trial Court. 

The original defendants Nos. 2, 3, 9 and 
10 have now brought this appeal here and 
it is contended on their behalf that the 
entry in question has become binding upon 
the plaintiff according to the provisions of 
the said Section 21. 

For the determination of this question 
it becomes necessary to examine the mate- 
rial provisions of Sections 16 to 21 which 
come under Part III of the said Act. 

Section 16 provides that the Settlement 
register prepared under Section 108 of the 
Bombay Land Revenue Code 1879, shall 
show whether a particular Survey number 
is held by a privileged occupant or not ; 
and, if it is held by one or more privileged 
occupants, then the said register shall 
further specify (1) the tenure ; (2) the 
names of the occupants and (3) in 
the case 5f land^held bv a DerQdUnent 
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tenant whether bis interest therein is trans*^ 
ferable otherwise than by inheritance or 
not. In this case the entry in • question 
does specify the names of some members 
of the Potphode family al the occujgants 
of the suit lands. By Section 17 itjs pro* 
vided that the other records prepared under 
the said Section 108 shall specify the des- 
cription and amount of rent, ijay able to the 
khot. These two sections Xlfi and 17) 
are headed “ Settlement records.” 

Sections 18 to 21 fall under a different 
heading : ** Custody *and Amendment of 
Records : Determination of Disputes.” 
Section 18 deals with the custody and 
amendment of the Settlement register; and 
here I do not overlook Sub-section (3) (e). 

Then Section 19 (1) enacts that ** If 
it appears to the Recording officer that 
there exists any dispute as to any matter 
which he is bound to record or as to any 
amendment proposed to be made under 
Section 18, he may, either on the applica- 
tion of any of the disputant parties or of 
his own motion, investigate and decide such 
disputes and frame or amend the settle- 
ment-register or other record accordin^gly.** 
It is only when a dispute arises as to any 
matter which the Recording officer is 
bound to record that he proceeds to in- 
vestigate” it in the manner provided in 
sub-section (2) ; as a result of such inves- 
tigation he arrives at his ” decision” arid 
he has then to ” frame or amend the set- 
tlement-register or other record according- 
ly,'* i.e. to make entry in accordance 
with the result of his decision. 

Siection 20 enacts that entries recording 
(l) certain facts regarding the interest of 
a permanent tenant, or (2) the liability of 
a privileged ’occupant to pay rent, shall be 
” conclusive and final evidence of the fact 
or liability so recorded.” 

Lastly it is provided by Section 21 that 
“in any other matter ”the decision of the 
Recording officer shall be binding upon all 
the parties affected thereby until reversed 
or modified by a final decree of a compe- 
tent Court. 

It becomes clear then tbs^, these be- 
ing the only sections bearing on the 
questions, the Act nowhere provides 
that the mere entry in the 'settlement 
Recrister of the names of a nartirular 
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person as the occupant of tbo survey 
number is either final and conclusive or 
that it is binding upon all parties con- 
cerned unless^and until it is reversed or 

modified by a decree of the Civil Court. 

• 

In Support of his contention Mr. Desai 
Who has presented the appellant’s case with 
care and ability, appeals to the provisions 
of Section 81. But what is made binding 
by those provisions is the decision of the 
Recording Officer and not a mere entry of 
a peijson’s name in the settlement-register. 
As observed by Scott, C.J. in second ap- 
peal No. 850 of 1914. 

**It seems to us quite clear that the 
word ‘decision’ refers to a determination 
of a dispute either in the presence or not 
in the presence of parties such as is refer* 
red to in Section 19”. 

And as there, so in this case “there is 
no indication that any such dispute had 
arisen for the decision of the Recording 
officer.” 

In Bhiva v. Balu (1) Hayward J. inter- 
preted Section 21 thus 

“Now that the section makes conclusive 
certain decisions of the officer defined 
as the Becording officer what those deci- 
sions are is to be gathered from the prece- 
ding sections and a perusal of these pre- 
ceding sections seems to me to make it 
clear that the mere entry of the name of 
some particular person as occupant was 
not intended to be included among those 
decisions of the Recording Officer* ^ 

I am of the same opinion. The Act docs 
not invest a mere entry such as we have, 
with any degree of finality; and much 
could be said in favour of the view that 
the legislature has deliberately refrained 
from giving to it that effect. Mr. Desai 
has however urged that the proviso to 
Section 21 favours his contention. 

But it seems to me that the expression 
’sucli decision or entry” occurring there 
neans no mote than “such decision or the 
jntry ^hich is the result of such decision. 
Refetence may in this connection 
be made to the material words in Section 
19 (1) which are that *‘the Recording 
Officer may investigate and decide such 
iispute, andlrame or amend the Settie- 
ment register accordingly.” 

^ i ■i.-g-t- 

(1) (1919) 43 Bom. 469«*51 I. C. 

21 Bom. L. R. 350. 


Finally it was contended for the appel- 
lants that the entry in question may be 
regarded as a “decision” of the Recording 
Officer based upon a consent of all parties 
affected thereby. The argument derives 
no support either from the language of 
Sections 19 and 21 or from the decisions 
referred to above. It is however stfficient 
to say that this contention was not placed 
before the lower Courts and it cannot there- 
fore be allowed to be raised here for the first? 
time in this second appeal. 

I would for these reasons affirm the 
decree of the lower Court and dismiss this 
appeal with costs. 

Appeal dismissed* 
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Macleod, C. J. and Shah, j. 

Qotu Ham Badha Kishan — Plaintiff- 
Appellant. 

V. 

Barku Dhodu — Defendant-Respondent. 

S. A. No. 215 of 1921 decided on 30th 
September 1921 from the decision of the 
Asst. J., Khandesh. in A. No. 407 of 1919. 

Civil F,C 0. 23t R. S-Agriculturist-’pefendant 
admitting claim -^Dekkhan Agriculturists" Relief 
AcU Application of'-^Is not^barred. 

Where a compromiBe is entered into and the 
defendant admits the whole of the plaintiff's 
claim and asks the Court to pass a decree in 
accordance with that admission. Order 28, 
Buie 8 does not oust the jurisdiction of the 
Court under S. 12, Dekkhan Agriculturists* 
Belief Act. The Court can go behind the^trans- 
action, and is not bound to pass a decree. 

[P. 833, Q. 1.] 

B, 0, Rao — for Appellant. 

Tf. JB. Fradhati — for Respondent. 

Macleod, C. J. : — The plaintiff sued to 
recover on a promissory note, dated 29th 
December 1915, Rs. 430, principal, and 
Rs. 139-8-0 for interest. The defendant 
admitted the promissory note but denied 
consideration and prayed for an account 
and instalments. This defendant is an 
agriculturist. 

When the suit came on for hearing what 
was represented as a compromise was 
presented to the Court, under which the 
defendant agree4rtbA^ b® should pay the 
amount dem*mded, Rs. 589-8-0, and the 
costs by instalments of Rs. 100 each* 
In default of paying any two instal- 
ments the whole amount was to be 
recovered at once; interest at four annas 
per cent, per mensem was to run on 
the ,^ncipal amount- from tb|i^ 
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until all the instalments had been paid 
off. 

The defendant was examined by the 
Coutt and said * 

*'I have made the settlement, which I 
have understood, (and which) I admit. A 
decree may be passed according to it. At 
firsf I received Rs. 200 (two hundred) 
thirteen years ago. No receipt is passed 
showing what amount is paid. I do not 
remember. I do not understand accounts; 
tijerefore I have agreed to this settlement.’* 

The Court passed the following order : — 

"Defendant is not able to saj how much 
is due to plaintiff. He has no precise 
knowledge as to the Wasul paid. The 
transaction is very old. I cannot in these 
circumstances allow the compromise as I 
do not believe that defendant has entered 
into it after fully understanding his 
rights.” 

The learned Judge then went into the 
merits of the case and came to the conclu- 
sion that no consideration had been paid 
to the defendant for the promissory note 
in suit. 

That decision on appeal was confirmed. 
The learned Judge said 

** I think that the lower Court was per- 
fectly justified in this case in -disallowing 
the compromise (Exhibit 18} as it was no 
compromise in fact at all; the defendant 
had disputed the amount of the claim in 
this case (Exhibit 11). When he was ex- 
amined by the Court he distinctly stated 
that he had received no consideration at all 
under the pro-note in suh, whereas plaint- 
iff’s case was that he bad paid a cash con- 
sideration of Rs. 450 at the time of the 
execution of the pro note by the defendant 
in the presence of the writer, Damoo. In 
spite of this position of things we find de- 
fendant entering into a compromise admitt- 
ing the whole of the plaintiff’s claim and 
agreeing to pay the whole amount with all 
edicts, and 1 fail to see how this can be 
called a compromise at all which on the 
very face of it is conspicuous for total ab- 
sence Of any mutual concessions in the 
matter.” 

He agreed with the finding of fact that 
DO consideration bad been paid. 

We haye been referred to four decisions 
^ this Court on the question whefber the 


Court can go behind a comprOnuse entered 
into between the parties when one of them 
is an agriculturists and whether the Court 
was bound to pass a decree under what is 
now Order 23, Rule 3, provided the provi«4 
siox2S of the rule have. been complied, with. 
In Gangadhar JS ashram v. 6’an^ajV 

(1) it was held that where a matter had 
been referred to arbitration, ^with the in- 
tervention of a Court of justice, by parties, 
one of whom was aq agriculturist, and an 
award had been made thereoq, any person 
interested in the award might, without 
obtaining the conciliator’s certificate, apply 
for the filing of the award under Sec- 
tion 525 of the Code of Civil Procedure of 
1882, the provisions of which were not 
superseded by Section 47 of the Dekkhan 
Agriculturists’ Relief Act. Mr. Justice 
West said 

“ The Code of Civil Procedure and the 
Dekkhan Agriculturists’ Relief Act being 
within the territorial range of the latter 
statutes in jpzW materia must be cons- 
trued together so as to give effect, so fat as 
possible, to the provisions of each. Ano- 
ther general principle is that exceptional 
provisions are not to receive a development 
to all their logical consequences contrary 
to the general principles of the law. When 
these principles are applied, there is no- 
thing to be found which prevents parties 
from resorting to friendly arbitration in- 
stead of to the Court, or to prevent the 
filing and if need be the enforcement of an. 
award thus obtained.” 

In Tiraji v. Ganapati (2) a decree bad 
been passed by the lower Court in terms of 
the compromise. On appeal to the Hiih 
Court the decree was confirmed. But; 
Mr. Justice Cl^iod^varkar ^aid : 

"What the Court was asked to dp was 
not indeed to pass a decree on dfUy admis- 
sion of the defendant, but to make one in 
terms of the compromise which, afjV^rial 
commenced, had been deliberately entered’ 
into by the parties. A compromise means, 
the settlement of a disputed claim*” 

; ‘4' 

In "KfthanAat Shivtam *Marwaii T. 

__ jggjj g 20. ^ 

(2) [1910]-^ 3+ Bom. 502-6 I.C. 527 

—12 B(kia. L.B> 378. 
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ifama BamaVif (3) the parties proposed 
cfertatp terms to the Court aud asked for a 
decree, but the terms were at variance 
with section 15 ^ of the Dekkban Agricul- 
turist^’ Relief Act, and the Subordinate 
Judge referred* the question to the High 
Court whether he could pass a decree in 
such terms although the parties asked him 
to do so* anc^Jt was held that it was not 
competent to the Court to pass a decree in 
terms which were at variance with section 

irB. • 

• 

In Shivayagappa v. Qovtniappa (4) a 
question arose with regard to the execu- 
tion of a decree passed in accordance with 
the terms of a compromise and, as it appe- 
ared to the Bench before whom the ques- 
tion came for decision that the decisions 
in Piraji v. Oanapati ( 2)0 and Kishan- 
das Shivram Marwadi v. N'ama Bama 
Vtr (3) were conflicting, the question 
was referred to a Full Bench and the 
question which had been referred was con- 
strued by the Full Bench as referring to 
the special provisions of S. 15 B, which 
were the only special provisions referred to 

in the statement of the case. 

• 

The* effect of the decision was that if 
there was a compromise made by parties 
who were Sui Juris it should be given 
effect to, and that the fact that the decree 
was not in •accordance with the provisions 
of •Section 15 B did not make it unlawful. 
• 

It will be seen, therefore, that none of 
these decisions touch the question whether 
the provisions of Order XXIH, Rule 3 pre- 
vent the Court from going behind the tran- 
saction when the defendant admits the 
whole of the plaintiffs claim and asks the 
Court to pass a decree in accordance with 
that admission. 

I do, not think myself it can be said that 
Ordqr.xklll, Rule. 3 .ousts the jurisdiction 
of the Court in this class of cases from in- 
quiring into the nature of the admission so 
a| to satisfy itself whether the admission 
is true and made by the debtor with a full 
knowledge of bis legal rights as against 
the creditor* If when the case had 

(3) a910) ft Bom. 190-8 1.C. 651* 12 
Bom. L. R. 1024. 

(4) (1913) 37 Bom. 614^*20 I.C. 969- 
15 Bom; L. R* 76S. 
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been called on the defendant said *’ I 
admit the claim and am willing that a de- 
cree should be passed against me accord- 
ingly it is perfectly , obvious that under 
Section 12 of the Dekkhan Agriculturists* 
Relief Act the Court would be bound to 
record in writing its conclusions as to 
whether the admission was true and made 
by the debtor with a full knowledge of his 
legal rights, and it seems to me to make 
no difference that before he came to Court 
the defendant has written down a paper to 
that effect and produces it in Court wheiv 
the case is called on. 

I think myself, therefore, that provided! 
it is perfectly clear that the whole of the! 
plaintiff’s claim is admitted the Court can| 
go behind the transaction even though an^ 
application is made to record an agreement 
under Order XXIil, Rule 3. In this case 
the evidence shows that the defendant 
signed a promissory note without receiving 
any cash so as to admit his liability for a 
certain old transaction of the nature of 
which he seems to have been entirely igno- 
rant. 

I consider, therefore, that the decree dis-; 
missing the suit was right and the appeal 
should de dismissed with costs. 

Shah, J : concur in the order propo- 

sed. I have felt some difficulty in coming 
to this conclusion because it seems to me 
that according to the decisions of the Court 
the provisions of Order XXlII, Rule 3, 
wherever they are applicable, must be^giv 
en effect to even in cases which are govern- 
ed by the Dekkhan Agriculturists* Relief 
Act. 

The principle has .been sufficiently reco- 
gnised in Qangadhat Sahharam v. Mahadu 
Santaji (l), Piraji V. Oanapati (2) and 
Shivayagappa v. Oovindappa (4). In spite 
of the observations in Kishanias Shivram 
Marwadi v. Mani, Bama Vir (3), which, 
conflict with that view, I think that the 
Court would be bound even in cases gover-' 
ned by the Dekkhan Agriculturists’ Relief 
Act to give effect to the provisions of 
Order XXIII, Rule 3. 

Thus in any suit where it is proved to 
the satisfaction of the Court that a suii 
has been adjusted wholly or in part by t 
lawful agreement or compromise, the Cour 
shall order such agreement or compromisi^ 
to be recorded and pass a decree in accor- 
• dance therewith so far as it relates to the 
suit. 
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The question, however, that arises on 
the special facts of this case is whether 
the nature of the agreement between the 
parties is within the scope of Buie 3 of 
Order XXIII. In substance the defendant 
in the present case, who is an agriculturist 
has admitted the whole of the claim by 
the agreement in question. I say this in 
spite of the fact that there is a provision 
in the agreement as to the payment of the 
amount by way of instalments 

I do not desire to lay down any general 
^reposition that such an agreement would 
never fall within the scope of Rule 3, in 
cases governed by the Dekkhan Agricul- 
turists’ Relief Act. But having regard to 
the facts of this case, and the view taken 
by the lower Courts that substantially the 
defendant admitted the whole of the claim 
it seems to me that it was an admission 
of the claim within the meaning of section 
12 of the Dekkhan Agriculturists’ Relief 
Act. The application of that section is 
not necessarily excluded in such a case. 
If in spite of the provisions of Order 
XXIII, Rule 3, the application of section 
12 is not excluded, it would be open to 
the Court under the provisions of that sec- 
tion to consider whether the debtor has 
made the admission with a full knowledge 
of his legal rights as against the creditor, 
and unless the Court is satisfied on that 
point, the Court would not be bound to 
acetipt the admission of the debtor, but 
would be at liberty to inquire into the case 
as requited by that section. 

In the present caee on the evidence 
the Courts have found that the debtor ad- 
mitted the claim without full knowledge 
6f his legal rights, and that finding must 
be accepted in second appeal as a finding 
of fact. The whole question which has 
presented difficulty to my mind is whether 
in view of the adjustment of the claim bet- 
ween the parties the application of section 

of the Dekkhan Agriculturists’ Relief 
Act was not exdudedlin virtue of the pro- 
visions of Order XXUI, Rule 3. 

But on the special facts of this case, as 
1 have said, it does not seem to me that 
the application of that section was neces- 
sarily excluded. If that section applies it 
1 $ clear that the cbnclusion reacbad"by the 
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lower Courts is really a conclusion based 
on the circumstances and the evidence in 
the case which must be accepted 

Def)ree confirmei, 

- # 

A.I.R. 1922 Bombay 334. 

Macleod, C. J. and Coyajee, J. 

Dattatraya Mangethya ^iharaman^^^- 
Plaintiff — Appellant. 

V. 

V 0 nhaief*h Vanudeo Parabhu and others 
—Defendants — Respondents. 

S. A. No. 472 of 1921 decided on 9th 
March 1922 from the decision of the D. }., 
Kanara, in Appeal No. 142 of 1919. 

C. P. C. O. 34, R. 1 — Mortgage Suit — 
Purchaser of equity of redemption^ net 
Party — Purohiter in execution of mort- 
gage decree cannot dispossess him* 

Where the parchaser of the equity of re- 
demption (£.p,) purchaser in execution of 
money decree j ib not made a party to the 
mortgage suit, the purchaser of the property 
in execution of mortgage decree, who merely 
stands in the shoes of the mortgagee, cannot 
claim to dispossesB the purchaser in execution 
of money decree, and liis suit, like that ti the 
mortgagee is barred. 2 M. L. J* 290 ref* and 
diet. CP. Sab.C.l.J 

(?. P. Murdeshwar — for Appellant. 

Nilhxnth Atmaram-^ioi Respondents. 

Judgment — This was an appeal from 
the decision of the District Judge of Kanara 
setting aside the decree of the^ trial Court 
in favour of the plaintiff. The facts are 
as follows. One Narayanrao was the 
owner of the Mulgeni rights of the suit 
property. In 1890 he mortgaged his 
Mulgeni rights to Laxmibai. In 1899 a cre- 
ditor got a money decree against Narayana- 
rao, and in execution his Mulgeni rights 
were sold to the defendant’s predecessor. 
Clearly what could have been sold then 
was the equity of redemption. Luxmibai 
in 1905 brought a suit on her mortgage. 

A decree was passed and in execution the 
Mulgeni rights were sold by the Court, to 
the he.rs of Luxmibai, who sold in 1917 
to the present plaintiff. The predecessor 
of the defendant, theowneratthe time of 
the equity of redemption was not a party 
to the mortgagee’s ^uit Bet he was in 
possession and when the plaintiff as a 
purchaser went to gqt possession, r the 
persons actually cultivating the Ia»d 
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refused ta give possession or pay rdnt to 
kim. Consequently the plaintiff brought 
this suit* 

N 9 W the possession of the purchaser at 

i the Bale by St mortgagee in execution of 
the decree in a suit brought by him on his 
nortgage, the owner of the equity of re- 
lemption noj.beiqg a party to the procee- 
lings. is not the possession of an owner 
of all interests in the property. He buys 
llubject to the equity of redemption, and 
therefore by virtue of his purchase only 
Isteps into the shoes of the mortgagee. So 
what was purchased by the auction-purcha- 
ser in 1912 was only the mortgage rights of 
Luxmibai, since the owner of the equity of 
redemption ^as not a party to the suit. If 
the purchaser had obtained possession the 
position might have been different. But 
not being in possession, he was bound to 
take proceedings to obtain the benefit of 
his purchase, and he cannot get possession 
unless he has that right as a successor to 
the original mortgagee, Luxmibai Lux- 
mibai would be clearly barred from bring- 
ing a suit to obtain possession or have the 
property sold to realize the mortgage 
amount, and the result must be that the 
plaintilff is equally barred. 

We have been referred to the decision 
in Muthia Cheiti V. Subhayyan (1) vihere 
no doubt Ihe facts were very similar to 
thd facts in this case, and it was held 
there that the plaintiff’s suit ought not to 
be dismissed but the defendant should be 
allowed the option of redeeming within the 
time to be fixed by the Court, and in case 
of his failure to do so, the plaintiff would 
be entitled to recover possession. But 
that case was decided in 1892 at the time 
when it was thought that a mortgagee out 
of possession had 60 years wherein to file 
a suit on his mortgage. Therefore that 
case cannot be considered as authority 
which-will assist us in deciding this case. 

I think, therefore, the decision -of the 
Jearned Judge was right and the appeal 
must be dismissed with costs. 

App€al dismissed. 


(1) (1892) 2 M. L. J. 290. 
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Macleod, C. J. and Shah, ]. 

Qanu Oopal Sowar— Applicant- Appellant 

* V. 

Datta^rnya Laxman Fo^c/ar— Defend- 
ants-Respondent. 

App. ‘No. 198 of 1921 decided on 12th 
April 1922 from a decision of D. J., Satara 
in Mis. App. No. 7 of 1916. 

Guardians and Wards Jet (VI II of 1890), S. 24 
-^Marriage of Minor — Application by guardian 
for sanetion^Should bs disposed of on merits, 

Saoction by the Court to the marriage of tha 
minor on the application of the oertificatea 
guardian of the minor should not be refused 
simply on the opposition of a relative without 
dealing with the guardian's proposal on ihe 
merits. [P.336, 0.2.] 

A, 0. Desat — for Appellant. 

K. F. Joshz — for Respondent. 

Judgment: — This is an application by 
the certificated guardian of the minor for 
the sanction of the Court to the marriage 
of the minor. The opposition is raised by 
the step-brother of the minor and the 
learned Judge seems to have given effect 
to that opposition by refusing sanction 
without dealing with the guardian'e 
proposal on the merits. 

We do not think that that is the right 
view to take as once the guardian is 
appointed under the Guardians and 
Wards Act any application for the 
marriage of the minor by the guardian 
must be considered from the point of view 
of benefit to the minor, and any relation 
that might be entitled to be heard on the 
application will be heard, but such opposi- 
tion must be considered at its true value 
and cannot be considered as an absolute 
bar to the Court giving sanction to the 
marriage. 

The case must therefore go back to the 
District Court and the District Couft must 
consider whether in the absence of any' 
proposal of the step-brother, the bride- 
groom proposed by the guardian is a 
suitable' person. If the step-brother 
makes counter-proposals then the Court 
will consider them. But whether the Court 
is considering the proposals of the guardian 
or whether it is considering the proposals 
of the step-brother, it must always have 
before it, in the first place, the welfare of 
the minor. 

So the appeal must be allowed and the 
• case* sent back to the District Court. 

Zppeal alloiJDBd and. case remanded* 
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A. I. R. 1922 Bbtnbay 336 (1) 

Macleod, C. J. and Coyajee, J. 

Sunder Bat — Defendant- Appellant 

V. 

Dujar'kadas Parpia. — Plaintiff-Repondent. 

App. from Original decree No. 126 of 
1921, decided on 1st February 1922. 

Specific Relief Ad (7 of 1S77),8. 2S Illut, (6) 
— yafriation as a defence — Evidence to prove vari^ 
ation can be let in-^Evidence Act* 8. 92* 

Where specific performnnee is asked for, the 
law provides that plaintiff must do equity and 
extends the provisions of the Evidence Act by 
givtpg the defendant opportunity to prove tho 
variation set up. [p. 386, 0, 1. ] 

Banganekar, 8* B* Parulekar and B. G* 
Gupta — {or Appellant. 

P.B* 8htngne-^f or Respondent 

Judgment: — We think in this the 
evidence which the defendant wished to 
lead to show what was the real agreement 
between-the parties ought not to have been 
disallowed. The plaintiff was suing for 
specific performance of a written contract 
^nd to such a suit Section 26 of the Sped, 
fic Relief Act applies. The' defendant has 
set up a variation namely that the 
consideration was Rs. 5,500 plus the right 
of residence in certain rooms; and she 
alleges she signed the agreement on the 
understanding that that was the considera- 
tion which was mentioned in the contract. 

The Judge has found, presumably from 
examination of the parties after issues had 
been raised, that this agreement actually 
was made. But evidence must be led by 
the Defendant to prove what she alleges. 
Illustration ib) to Section 26 of the Specific 
Relief Act appears to be applicable to the 
case Without having recourse to the provi- 
sions of Section 92 of the Evidence Act, 
because where specific performance is 
asked for, the law provides that the 
plaintiff must do equity and extends the 
provisions of the Evidence Act by giving 
the defendant an opportunity to prove a 
variation which he sets up. 

The appeal must be allowed, the decree 
of the lower, Court set aside and the case 
remanded to the lower Court to . take 
evidence and decide on the issues which 
have been raised. ^ 

' ♦ 'v 

Appeal allowed and ease re^nded* 
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Macleod, C. J. and Kanga, J, 

Jafehtngrao Madharao Ifanu — Defendant 

•Appellant 

V. . 

VenhatarHo Satwajirao Shesle and 
others — Plaintiffs-Defendants. 

Appeal from original dcbree^Nq. 5 of 1915 
decided on 23rd Marchl922 from the decree 
of Sub. J. dated I7th August 1918 in Suit 
No. 349 of 1915. Belgaum. 

Civil P (V. of 1908), 8a. 2 and 97— Deccan 
Affriculturiata* Relief Act, 8* 15 — Decision that 
plaintiff is an agriculturist is net a preliminary 
decree* 

A finding on an iegoe whether a party to a 
flnit was an agrionltarist prior totakingacconnis 
under the provisions of Deccan AffriculturiBtB* 
Relief Act is not a preliminary decree within 
the meaniner of s^'ctions 2 and 97 of 0. P. 0. 
89 Bora. 422«A.I R. 1921 Bom 220 Foil. 

(P.33r, O 1.] 

8* R. ParuleJcar for A. G* Desai — For 
Appellant 

JT. N* Koyojt — for Respondent No. 1. 

Judgment. — ^The plaintiff sued as an 
agriculturist for an account under Section 
15 D of the Deccan Agriculturists' Relief 
Act with regard to a possessory mortgage 
dated 4th November 1912. Various defen- 
ces were raised by the defendants and on 
the pleadings all the issues should bAve 
been raised. 

Unfortunately one issue was raised : — 
“ the plaintiff an agriculturist.’* Tfkat 
was treated as a preliminary issue on which 
a decision was given by the learned First 
Class Subordinate Judge on the 17th 
August 1918 in favour of the plaintiff. 

Unfortunately again, a decree appears 
to have been drawn up on that finding, 
and an appeal was admitted in this Court 
on the 12th June 1919. At that time the 
decision in Municipal Committee of H^aeilc 
V, CoVector of Ndstk (1) was published. 

But unfortunately that decision does not 
appear to have been sufficiently understood; 
and it wa<? not until the decision in Datta- 
irnya v.. B^dhaSbcti (2) that it was defi^- 
hitely decided that a finding on an issue 


(1) (1915) 39 Bom. 422-28 1. C. 589 
17 Bom. D. R. 324. 

(2) A. I. R. 1921 Born. 220=45 Bom. 
627. 
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whether a pgrty to a suit was an agri- 
cailturist, preliminary to taking of accounts 
under the provisions of the Deccan Act, 
was not a preliminary decree within the 
meaning of Sections 2 and 97 of the C. P. 
Code of 19C8. There is no decree therefore, 
and consequently no appeal. 

The case must go back to the Court of 
the Subordinate Judge in order that the 
remaining issues' shall be framed and then 
the trial can proceed. The appeal will be 
►disnxissed with costs. 

• Appeal dismissed, 

A. I. R. 1922lBMnbay 337 (1) 

Macleod, C. J. and Coyajee, J. 

OhiJcko Bh'fgwant Nadair and others-^ 
Plaintiffs. 

V. 

Chikko Nilkantha Nadgir — Defendant. 

S. A. No. 499 of 1921, decided on 9th 
Feb., 1922 from D. J , Dharwar in Appeal 
No. 217 of 1919. 

Limitation Acf^ Art. 140 — Starting points 
Time runs from date of death of life interest 
owner. 

^ Bven where the remainder man is in poBaes- 
Sion on behalf of the holder of a life interest, 
imitation begins only when the holder of the 
life interest dies. [p. 337, c. 2.] 

Jahagirdaf — for Appellants. 

Ntlkanth Atmarom~~^{ot Respondent. 

Judgment.: — Tbe suit lands were in the 
Glwnership of two brothers Khando and 
Guddo, who in 1882 assigned them to 
their mother Nagubai by a registered deed 
for her maintenance. I q 1883 a creditor 
obtained a money decree against Guddo 
and attached these properties in execution. 
Nagubai applied to have the attachment 
raised but for some reason her application 
was rejected. Bhagwant who had been 
in the meantime adopted by Khando also 
raided objection to the attachment and that 
application was granted in the end only, 
the right, title and interest of Guddo was** 
sold by the Court and purchased by one 
Nilkanth who however took possession in 
1885 of the entire lands now in suit and 
his family had been in possession ever 
since. In 1887 Bhagwant brought twp 
suits to recover possession of his half share 
im the two survey numbers but Nilkanth 
denied his title and those suits were with- 
drawn. Blflagwant died in 1903 and 
Nagubai died in 1^7. 

The present plaintiffs are the sons sxdt 
grandsons of Bhagwant and they filed this 
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suit on tbe 21sf March 1918 to t^cover 
possession from the descendants of Nilkanth 
of the half share which they say belonged 
to Bhagwant. Their suit was decreed in 
the trial Court but was dismissed in appeal 
as barred by limitation on the ground that 
Bhagwant was entitled to sue immediately 
for possession, time was running against 
him since Nilkanth got possession of tbe 
property. 

But the learned Judge seems to have 
omitted to notice that under the deed of 
1882 Nagubai was a life-tenant, wbijp 
Bhagwant and Guddo would be the 
remainder men and under Article 140 of 
the Fir it Schedule of the Limitation Act 
a remainder-man would have 12 years 
from the date the remainder fell into file 
a suit against a person endeavouring to 
challenge his title by adverse possession. 

It is attempted to meet this argument by 
asserting that Bhagwant was in possession 
in 1885 before Nilkanth got possession, 
and therefore time bad begun to run already 
against him. But even the appellate 
Judge seems to think that Nagubai was 
in possession and that Nilkanth took* 
possession of the property from her 
tenants. The only ground we have for 
thinking that Bhagwant was in possession 
was his statement before the Mamlatdar. 
Exhibit 36, dated 31st May 1886. We 
doubt whether it is safe to place any 
reliance on that statement standing by 
itself. 

We are entitled to consider that'Nagubai 
having been granted these lands for hex 
maintenance was in possession and that if 
Bhagwant took possession, he would do 
so on her behalf. It cannot be said that 
there is any equity in the case in favour 
of the defendants since they must have 
known that they were purchasing only the 
interest of Guddo. In spite of that they 
took possession of the whole property 
and have been enjoying the profits ever 
since. 

The appeal therefore must be allowed 
and the decree of the trial Court restored 
with costs throughout. Appeal allotoed* 

A. I. R. I9i2 Bombay 337 (2) 

Macleod, C. J. 

Bapuji Busiomji Kerawalla — Plaintiff, 

V. 

JSaji Bsmall Haji Defendant. 

O.C- J. S. No. 1591 of 1921.decided oi 
2adjuiy 1921. 
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to ftophow for 
life awf afterwards to mek persona as the nephew 
may^ by deed or will appoint-- Bequest conveys 
ehsdluie estate. 

Th® oUasd in » testator's provided that 
theleRStee. his nephew, conld not either sell or 
mortgage the boose, and that, after the decease 
of the said nephew, the house should be recei- 
▼ed by such persons and in such manner J^d in 
such proportions as the said nephew mi^ght, by 
his will or bv any deed or writing whatever, 
appoint and, if he should not have made his 
will or a deed or writing as stated above, the 
said house was given in gift after hia decease 
to bis children in equal f hares. Plaintitf, the 
legatee, enUrod into an agreement to convey 
an absolute estate to the defendant- 
contended that plaintiff had no marketable title 
to convey an absolute estate. Plaintiff there- 
fore took out an originating soxnm^s- < « o i 

(P. 838, Col. 1 & 2.] 

Held, the donee took an absolute estate and 
the restraint on alienation roust be considered 
as having no effect so as to detract from the 
gift of the absolute estate. In spite of th^ 
words of restraint the nephew was f 
to appoint by deed or writing in his life time to 
himself and therefore he had the po^er to con- 
vey the absolate estate. The plaintiff could 
either convey direct to the 
give him a good title ot he “““W, 
to himself and then convey. [P. 389, 0. 1 « 2.) 
* for Appellant. 

BiVienofia—iox Respondent. 


Macleod, C J.-By ao agreement 
dated l4th February 1920 the plaintiff 
agreed to sell to the defendant in the name 
of his nominee, HaJi Sulleman Salley 
Mahomed, two properties belonging to the 
plaintiff described in the schedule to the 
agreement. One of these premises was 
situate at Cbandanvadi. A dispute has 
arisen between the parties as to whether 
the plaintiff has made out a marketable 
title to the said property at Cbandanvadi.^ 

The property belonged to one Behram ji 
Dadabhai Pochkhana walla, who died in 
Bombav on ot about the 28th of 
1895, having, prior to his death, duly 
made his last will and testament, dated the 
2nd April 1895. By clause 12 of tlw said 
will the testator gave to hU neph^ Bapu^i 
Rustomji Kerawalla. the plaintiflf in this 
case, for his life-time, this Chandanvadi 
houM. The testator directed that the said 
nephew should, out of the rents of the said 
house, defray all the expenses for doing re- 
pairs therete and pay the bills for asse^- 
ment thereof and should appropriate to his 
own use the nett amount of rent. 

The clause further provided that he 
Kould not either sell or mortgage the bouse, 
and that, after the decease of the said 
nephew, Bapuji ‘ilustomji, the »> 'nouse 
should be received by such persons and 


in such manner and in such p;roportions as 
the said nephew might by his will oi 
by any deed or writing whatever appoint, 
and if he should not have made his will oi 
a deed or writing, as stated ubove, the said 
house was given in gift after. his decease 
to his children in equal shares. 

The plaintiff was required by the defend- 
ant to explain under what power he pro- 
posed to convey absolutely to the purcha- 
ser the Chandanvadi property. He was 
also required to state whether the powert 
of appointment given to him as afotosaid 
had been at any time exercised by him or 
not, and if so, in whose favour and by 
what deed. 

The vendor replied that he proposed to 
convey the property to the purchaser by 
way of appointment, or, in other words, he 
proposed to exercise the power of appoint- 
ment by the said deed and that he had once 
exercised the power by an indenture of 
mortgage dated 19th September 1917 which 
was still subsisting. Afterwards the mortg- 
agees reconveyed the said property and all 
interest therein to the plaintiff by a deed 
of reconveyance dated the 23rd December 
1920. On the same day, by a deed of ap- 
pointment, the plaintiff appointed to him- 
self all the interest in the said property 
save and except his life-interest therein 
with intent that the life-interest should 
merge in the remaining interest in the said 
property and that the whole of 4he said 
property should belong to him and his 
heirs absolutely. 

The plaintiff when taking out the on- 
ginating summons submitted the following 
questions for determination:—(l> Whether 
a conveyance by the plaintiff to the defend- 
ant of the Cbandanvadi properly menUoned 
in the plaint is not a sufficient compliance 
with clause 4 of the agreement for sale of 
the said property by the plaintiff to the 
defendant ; and (2) if not, what other acts 
and documents should the plaintiff execute 
to enable him to convey the said property 
absolutely to the defendant. 

Under the construction of clause 4 of 
the will a question arises whether there was 
^ gift to the nephew for his life with a 
testamentary power of appointment or 
whether the nephew was also given a 
general power of appointment, in which 
case he would have an absoliSite interest. 
No doubt the words In clause 12 after 
the decease of my said nephew” tend to 
show that the testator intended ttat,|he 
nephew should only have a life*iniet08t 
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with a powar of appointment added to it. 
But I think it was not realised that a po- 
wer defined by the words of clause 12 or 
similar words would be sufficient to con- 
vey all absolute estate^ since, when there 
is d power to appoint by deed or writing, 
that necessarily implies that the power 
can be exercised during the life of the 
donee- 

•• 

In Barford v. Street (1) there was a de- 
vise afid bequest of real and personal estate 
in trust to pay the rents, &c., to the sepa- 
rate ttse of a married woman for life, and 
after her decease to convey according to 
her appointment either by deed or writing 
or by last will and testament. The Mas- 
ter of the Rolls said (p. 139) : — 

“ What do you contend to be the nature 
and extent of her interest.* An estate for 
life with an unqualified power of appoin- 
ting the inheritance comprehends every- 
thing. What induced me at first to doubt 
was the indication of an intention in the 
codicil, that the estate should remain in 
the trustee for the life of the plaintiff, with 
powers to her, inconsistent, in a great de- 
gree, with the supposition of her having, 
or being able to acquire, the absolute inte- 
rest* But I do not think I can by infe- 
rence from thence control the clear and 
express words, by which the power is 
given to the devisee to dispose of this 
estate in* her life time by any deed or 
deeds, writing or writings, or by her last 
will and testament. How can the Court 
say, that it is only by will that she can 
appoint ? By this unlimited power she 
can appoint the inheritance. The whole 
equitable fee is thus subject to her present 
disposition." 

In Irwin V. Farrer (2) there was a be- 
quest to trustees of money in trust to lay 
out the money in stock, the dividends as 
they came due to be paid to A for life, and 
after her decease to pay the principal ac- 
cording to her appointment by will or 
otherwise. It was held that A had an 
absolute power of disposition, and her bill 
was held a sufficient indication of her in- 
tention to take the whole by some docu- 
naent other than a will. 

In Arohibald v. Wright (3) the testator 

(1) (1809* 16 Ves. 135«33 E. R. 935. 

(2) (1812) 19 Ves. 86=34 E. R. 450, 

(3) (1838) 9 Simons 161 = 7 L. JT 

(N. S.) Cb. 20 >59 £. R. 320. 


directed that after his wife’s death part of 
his stock should be transferred to Johanna 
for her sole and entire use during her life, 
that she should not alienate it but enjoy 
the interest during her life, and that at her 
decease she might dispose of it as she 
thought fit. A question then arose what 
were the rights of Johanna under the be- 
quest ? Whether Johanna took an abso- 
lute interest for life with power to dispose 
by will or whether the words “ she might 
dispose of as she thought fit” also gave 
power to dispose of the stock ? Did these 
words give Johanna an absolute interest or 
did the words imposing a restraint on alie- 
nation daring her life show an intention 
that Johanna could only have power to dis- 
pose of the stock by her will ? The Vice- 
Chancellor, in answer to the argument of 
counsel as to restraint on alienation, 
said : — 

‘‘That may be, so far as it is a limita- 
tion of the interest, but it appears to me 
available as indicative of an intention to 
prescribe the mode of executing the power 
viz., by will and not by writing 
I think this lady was not to have a power 
to alienate during her life ; and if not, then 
she took a life interest, coupled with a tes- 
tamentary power of appointment, and 
having died intestate, Henrietta Ann Wri* 
ght Place is entitled to , . annuities in the 
pleadings mentioned.” 

This particular case falls exactly be- 
tween the two cases in Vei^ey on the one 
hand, and the case in 9 Simons on the 
other. There was a clear intention on the 
part of the testator that his nephew should 
not sell or alienate the property during his 
life-time. On the other hand there was 
an equally clear intention that the ne- 
phew should have the power to appoint by 
deed or writing as well as by will, so that 
the donee took an absolute estate, and the 
restraint on alienation must be considered 
as having no effect so as to detract from 
the gift *of the absolute estate. I think, 
therefore, in spite of these words of res- 
traint in clause 12, the nephew was em- 
powered to appoint by deed or writing in 
his life-time to himself and therefore he 
has the power to convey the absolute es 
tate. 

The result must be that to the fix^ 
queefion the answer is tfiat the plaintifiA 
can eifber convey W tlia'ifofobdaatl 
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[Bod him a good title or he can first 

[ftppc^iil to himself and then convey. The 
(sMond question is unnecessary in view of 
the answer to the first question. 

Costs costs in the sade, 

Jlnsteer accordingly* 

A. 1. R. 1922 Bombay 340. 
Macleod, C. J. 

Abdul Huiicin Bstufalli — Plaintiff. 

V. 

D. /. Mictri ^ Oo* — Defendants. 

O* C. J. S. No. 1312 of 19i8 decided on 
24th S^tamber 1921. 

Givil P* 8b. 55 (4), and 145'-^Proce€ding8 
against mrety-^Court has diBcreUon to refuBe to 
make an or^ in favour oj judgment^credUor^ 

If the eeourity has been realised under an 
order of the Court under seotion 65 (4) or la 
the first instanoe oonsists of a oa^h deposit, the 
judgment-creditor may ask the Court to exe- 
cute the decree under section 145 agaiost the 
money lying in Court. Bat ibe Court may. in 
exercise of its discretiou, refuse to make an 
order in favour of the judgment-creditor. 

[P. 841, C. !•] 

Jinnah — iot Defendants. 

Taraporsvala^tor Surety. 

Judgment :-^The defendants in Suit 
No. 1312 of 1918 have taken out this sum- 
mons as decree* holders on the counter- 
claim filed by them in the above suiti for 
an order that the surety bond given by one 
Hosseinbhai Heptulla for the appearance 
of the plaintiff before the -Chamber Judge 
on the 3 1st March 1921 should be escheat- 
ed and that the sum of Rs 2,000 should 
be realised by the 'Prothonotary and paid 
to the defendants, as the said Hossein- 
bhai Heptulla bad failed to produce the 
plaintiff in Court on such day. The 
plaintiff was arrested at the instance of 
the defendants and produced before the 
Judge in Chambers on the 15tb March, 
when he asked for time that he might 
file his petition under the Insolvency 
Act. 

Accordingly the order was made that he 
should appear before the learned Judge on 
the 31 St March, and as security, for his 
applying to be declared an insolvent 
and f€»r such appearance the aforemen- 
tioned Hosseinbhai Heptulla deposited 
witn the Prothonotary Rs. 2,000 which 
was to remain with the Prothonotary as 
security. 

It may be noted that under Section 55 
(4) erf the Civil Procedure Code the Judg- 
ment-debtor should give security not only 
that he will apply to be declared insolvent 
but uH! 4 tbfit will appear when exalted 
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upon in any proceeding upon^tbe applijda- 
tion, so. that the security should continue 
until a final order is made upon the 
petition. 

The plaintiff failed to appear oh ,the 
31st March before the Ghafhber Judge. 
When that happens, under Section 55, Sub- 
section (4) of the Civil Procedure Code, th6 
Court may either direct the security to be 
realised or commit the Judgment*debtor to 
the civil prison in execution of the decree. 
A direction that the security should be 
realised seems unni^cessary, as the Judg- 
ment-creditor can proceed in execution 
against the surety under Section 145 of the 
Civil Procedure Code, thus dispensing with 
the necessity of filing a separate suit. The 
actual order made by the Chamber Judge 
on the 31st March was to direct the plain- 
tiff to be re'arrested and committed 
to Jail. Section 14 5 of the Code directs 
that where any person has become liable 
as surety, inter alia, for the fulfilment of 
any condition imposed on any person 
under an order of the Court in any suit 
or in any proceeding consequent thereon, 
the decree or order may be executed ag- 
ainst him to the extent to which he has 
rendered himself personally liable ii^ the 
manner therein provided for the execution 
of decrees. 

In Basanti Lai v. Ohhedo Singh (1) one 
Cheddo Singh stood surety for the produc- 
tion of one Chhedi Halwai, who, on filing 
an applicatiou for insolvency, was ordered 
to be released from the civil jail. As the 
surety failed to produce Chhedi on the 
date on which he was directed to produce 
him, the security was forfeited. The dec- 
ree-holder prayed that the amount should 
be forfeited to him, basing his claim on 
Section 145 of the Civil Procedure Code. 
The District Judge refused that application 
and declared that the money should be for- 
feited to Government. 

On appeal it was held that there 
was no power in the Court to declare a 
forfeiture in favour of the [Government. 
The surety contended that his surety- 
ship did not extend beyond the pendency 
of the insolvency proceedings, but as he 
bad not apoealed from the orcbr 
adjudicating upon this point adversely 
to } him, the Court directed that the 

mi [imy 89 0al. 1048»16 I. 0. IXS-IS 0. 
W. N,664, 
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sum of Rs. S0(f should !>e paid to the 
decree-holderi to this extent executing the 
decree against the surety. 

If the security has been realised under 
an order of the Cfcurt under Section 55 (4) 
or in toe. first instance consists of a cash 
deposit, as in this case, the judgment- 
creditor may ask the Court to execute the 
decree utfder ^Sec^ion 145 against the 
ntoney lying In Court, But the Court 
may in •exercise of its^ discretion refuse 
to*make an order in favour of the judg- 
ment-aeditor. 

Now, the debtor has sworn that he came 
to the Court, but did not know where 
to find the.^ Chamber Judge, and 
when after moving from Court to Court he 
found himse#at last in the right place, he 
was told that the Chamber 'work was over 
and an order had been made for his arrest. 
Whether that story is (rue or not, there is 
no doubt thjat he had so. far fulfilled the 
condition on which he was allowed to be 
released on the ^th March by filing his 
petition in the Ihsmvency Court, and if he 
had issued notices to the creditors, he 
would be able to apply to the Insolvency 
Court for a protection order on the 5th 
April. 

And ttiking it at the most that the surety 
was guilty of great carelessness in not 
seeing that the plaintiff was guided to the 
proper place where he would find the 
Chamber Judge, I think he will be suffi- 
ciently punished by having to pay his 
costs of this summons, which will otherwise 
be discharged. The moneys can be re-paid 
by the Prothonotary. 

I think the proper order is that each 
party do pay his own costs. 

Summons diicharged, 

A. I. R. 1922 Bombay 341. 

MACLEOD, C. J. AND COYAjEE, J. 

Jam sji Hormasji Bahadurpurioala and 
awofilerr-Plaintiff and Defendant No 2 — 
Appellants. 

V. 

Jamsetji Sormasji Bahadurpurwala and 
oihers -Defendants- Respondents . 

F, A, No. 146 of 1917 decided on 3rd 
March 1922 from an order of the Ist Class 
Sub. J., Broach, in Suit No. 43 of 1913. 

Administrator providing for reasonable 
expenses of marriage^Spending i of estate is 
unreasanoMe^Deeres against administrator as 
Mr^jPapmnt ofdterse must be given credit to 
(uaccomtst^ 


. JAkSBTjl 

Where the admitflifcrfiforwitlfoiit the eutbe* 
vity of this GonH allowed 4 of the eitate* for 
the marriage of % girl, altiioagh the direction 
of the testator was that all marriage expenses 
shonld be paid out of the estate ; 

Seld : what was meant was that reasonable 
expenses should be paid ; and f of the estate 
was anreasonable. fP. 341,0.2.] 

Where an administrator is sned along with 
another as heirs for a valid debt and payment 
is made by him, credit must be allowed lor that 
amount in accounts of administration, 

IP. 342. 0. 1.3 

B» J, Desai and K. N. Coyajee — for 
Appellant. 

Bahxdurji and Q* N. Thahor — for Res- 
pondents. 

Judgment : — This is a first appeal 
arising in Original Suit No. 43 of 19134 It 
was a suit filed by the plaintiffs to whom 
Letters of Administration of the estate cf 
one Hormasji Hiraji had been granted for 
the administration of the suit property by 
ascertaining the right, title and interest 
therein of the parties. The Judge has 
made a list of the properties distributable 
among the heirs of the deceased Hormasji. 
He has also declared the shares to which ' 
the different sharers are entitled, and has 
given various other directions. 

In this appeal we are only concerned 
with two contentions raised ’by the plain- 
tiffs, first, with regard to the expenses of 
the marriage of Alabai, the daughter of 
Jamsetji, and secondly, with regard to the 
amount paid by the plaintiffs as Admini- 
strators to one Framji, alleged to be a 
creditor of the deceased, 

The learned ‘Judge has only allowed 
Rs. 4,000 out of Rs. 10,910, for the actual 
expenses'of Alabai's marriage and although 
the testator directed that^all the marriage 
e xpenses should be paid out of the estate, 
we do not think the Administrator was 
entitled without the authority of the Court 
to spend for Alabai’s marriage practically 
l/3rd of the estate, and we are quite sure 
that that was never intended by the testa- 
tor when he drew his will. What he 
meant was that all reasonable expenses 
should be paid, and l/3rd of the estate was 
unreasonable. If the plaintiffs wished to 
pay 80 much, then they ought to have 
sought the direction of the Court with the 
consent of the other party concerned. 

With*AgM<i to Es. 7*000 whiicH tbe 
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plaintiflfs claimed to be allowed in tbeir 
acdounts as having been paid to Framji 
who filed a suit against Jama?Ji and Jam- 
setji as the heits of Honnasji, the Judge 
has disallowed the amount of Rs* 7,000 
which was paid by Jamasji in settlement 
of Framji’s claim. It is true that the 
testator said in his will 'that he had no 
debts. But Framji did produce accounts 
of dealings between himself and the decea- 
sed ; and it is difficult to believe that those 
accounts were fictitious. 

We do not think it is suggested that 
there were no dealings whatever between 
Framji and the deceased, and as the suit 
was filed against both the sons as his 
heirs, Jamsetji was perfectly well aware 
that the suit had been settled by the 
payment of Rs, 7,000. It would have 
been better if Jamasji had got entered in 
the terms of settlement that Rs. 7,000 
were to be paid out of the estate of the 
deceased. But as he was sued as an heir, 
and as he vas an Administrator, it 
would equally follow that the money 
paid in settlement would be coming out 
of the estate of the deceased. Jamsetji 
took no exception to the settlement. He 
was only concerned to get his costs on 
the ground that he had unnecessarily been 
.made a party. 

The other sharers in the estate had not 
disputed this payment; and although the 
question did Qot actually fall to be decided 
in certain proceedings which were taken 
by the let defendant for a revocation of the 
X^etters of Administration, the lower Court 
did go into this question, and the Com* 
missioner and the Judge found that the 
debt was due by the deceased. We are 
perfectly well aware that on appeal to the 
High Court the learned Judges then said 
that the question with regard to this Rs. 
7,000 was perfectly open, and we have 
dealt with it as such, but it is certainly 
pertinent to remember that in 1913 when 
this question was before the Commissioner 
and the lower Court, they considered that 
the payment was justified. 

We think, therefore, that with regard to 
Rs. 7,000 the appeal must be allowed and 
the plaintifis must be allowed credit for 
that amount in their accounts. The case 
must go back then to the lower Court for 
the order to be amended in accordance 
with our judgment. The parties to pay 
their own costs of this appeal. • 

Appeal allovud in mrt Sr femanded. 


I. RAJI RHAi^ 

A. I. it. 1922 Bombay 342. 

MACLEOD, C. J. and COYAJEB, J. 

ShtinJcir Lai Tapiiaa — Plain tiff* Appel- 
lant. 0 

V. 

Bajikhan Akhti/arkhan — Defendant 
Respondent. 

F. A. No. 71 of 1921 decided* on 2lst 
Feb. 1922 from the decision of the D. J., 
Broach, in suit No. 2 of 1918. 

(tt) Gujarat TaluMari Act^ 8^ 31-^^atukdari 
land - Mortgage of^ ia void. 

Where mortgaged land was enief^ed by the 
Talsti in Register of loam Vanta lands a few 
months before the suit as vanta land but no 
village account of long standing was forth- 
ooming to prove that it was vanta land and 
not Talukdari and the mortgagor was a 
Talnkdar, and his estate was taKen over for 
management by Talukdari Settlement Officer 
under that Act: 

Held the mortgaged land was Talukdari 
land, and the mortgage on the death of the 
Talukdar was void. 

(6) Land Tenure — Vanta teuure. 

Vanta tenure is prescription of remote anti- 
quity without any deeds or grants.*' 

(P. 343, O. 2.] 

O. H. Tkakor — for Appellant. 

Government Pleader — for Respondents 
Nos. 2 to 7. 

Judgment* — The dispute in this case 
relates to a plot of land forming part of 
Survey No. 354 situated within the limits 
of the village of Gajapura, The area of 
Survey No. 354 is about 5700 acres, and 
it belongs to the Thakore of Amod. ° On 
the 16th May 1905, Chhatrd’sang fatteh- 
sang of Amod mortgaged the land now in 
question to the 1st defendant fora sum of 
Rs. 799. On the same day the 1st defen- 
dant transferred this interest of his, to- 
gether with other properties, to the plain- 
tiff by way of San mortgage. Chhatra- 
sang, the mortgagor, died in the year 1907, 
and it is stated in the plaint in this suit 
that some time after his death, the 
management of the estate was taken over 
by the Talukdari Settlement Officer. 

The plaintiff instituted this suit in the 
District Court of Broach to recover 
possession of t^e said land, alleging thp t 
the Talukdari Settlement Officer purporting 
to act under the provisions of the Bombay 
Dand Revenue Code, (Bom. Act V of 
1879) dispossessed them May 1907. 

The said officer is joined as the 
7th defendant, and it is alleged in the 
plaint that he is holding under bis own 
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defendants Noj* 2 to 6 from their father 
Chbatrasang. 

The 1st defendant did not put in appea- 
rance. The defence of defendants Nos. 2 
to 6, which is adopted by the 7th defend- 
ant, is that oi> the death of Chbatrasang, 
the mortgage in question became void 
under the provisions of Section 31 of the 
Gujerat Taluqdars’ Act, and that, there- 
fore, it was c'ompetent to the Taluqdari 
Settlement Officer to summarily evict the 
plaintiff under the powers conferred on the 
said Officer by Section 79- A, clause (a) 
of the Bombay Land Revenue Code as 
modified by Section 33, Sub-section 2 (cc) 
of the Gujarat Taluqdars* Act. 

On these pleadings the District Judge 
raised an issue in these terms — Whether 
under Section 31 of the Talukdari Act the 
mortgage made by the father of defendants 
2 to 6 in 1905 became void after his death 
in 1907. The finding of the learned Judge 
on that issue was in the affirmative. 

This finding is now challenged in appeal 
before us. It is urged on behalf of the ap- 
pellant, original plaintiff, that the lands 
in question ate Vania lands, and that they 
do not form patt of a " Talukdori estate** 
within file meaning of that expression in 
Section 31 of- the Gujarat Talukdars* Act. 
As pointed out in the Tulukdi^ft Settle* 
ment OffieBr v. Chhaganlal Bwarlcadas: (1) 
the words Talukdar’s estate ” in Section 
31 are used in a technical sense limited to 
the Talukdar’s interest in the estate held 
by him by reason of his status as a Taluk- 
dar. 

Now it cannot be disputed (hat the 
Thakor of Amod ’enjoys the status of a 
Talukdar. In the plaint it is clearly alle- 
ged that on the death of Chbatrasang 
Fattebsang his estate was taken over for 
purposes of management by Talukdari 
Settlement Officer. This obviously could 
only have been done under the provisions 
of Sections 26, 27 or 28 of the Gujarat 
Talukdars Act. It is also stated by the 
plaintiff’s- witness Purushotam Moreshwar 
that the defendants Nos. 2 to 6 are Taluk- 
flars ; this statement is allowed to stand 
unchallenged. 

But it is urged on behalf of the plain- 
tiff that the lands in question are Vanta 
lands, and that they are not held on the 

(1) (1911) 35 Bom. 97=8 I.C. 6^4=12 
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Td^uhdari tenure. The only justification 
for this contention lies in the fact that 
Survey No 354 is shown in the Reghter 
of Vanta lands prepared so recently 

as in the 8'imvat year 1972. That regis- 
ter was prepared by Purushottam Moresh- 
war, a TaUH under the Thakore of Amod. 
He is examined in this case as a witness 
on behalf of the plaintiff. He says 

“The area of Survey No 354 is about 5700 
acres. This survey number belongs to the 
Thakore Sabeb of Amod. There is the 
register about the numbers. This register 
gives the details of this number.This register 
shows Inawi Vanta Lands- It was prepa- 
red in my time in Samat 1972, and I have 
prepared it. The lands in Survey No. 
354 are vanta lands. Ga Japura is a part of 
Amod. This land is Vdhar Jamdbandi- 
When the estate of the Thakore Saheb 
was with the Talukdari Settlement Officer 
then this Survey No. 354 was given a 
Talukdari number. The Thakore Sahefc 
of Amod is a Talukdar. Defendants 2 tc 
6 are members of the family of Thakore 
Saheb and they are Talukdars. The 
Survey No. 354 is mentioned as Vanta in 
our register but in the Government Regis- 
ter it is shown as Sirhar JJdhirJa'mabandi- 
As it pays Vdhar Jama we call it Vanta, 
There is no other reason for calling it 
Vanta, I have prepared this register ac- 
cording to my understanding, I do not 
know what Vanta means. I call the lands 
of the 'Thakore Saheb as Van^a lands. 
There is no other reason. I have not made 
any enquiry as to the nature of the tenure 
of Survey No. 354.** 

It is not shown by the production of vil- 
lage accounts of long standing, or other- 
wise, that the land in question is Vanta. 
The entry in the inam Register prepared 
by Purshottam a few months before the 
institution of this suit is of no value ; for 
he admits that he does not know what 

vanta “ means The meaning of that 
word is explained by Sir Michael Westropp 
in Bohang Bharsang v. Oolleotor of Kaira 
(2) and Prof. Wilson in his Glossary says, 
of Vanta “ The tenure is prescription of I 
remote antiquity without any deeds orj 
grants.” 

The learned pleader for the appellant 
was not instructed to explain in what 

(2) (1880) 4 Bora. 367 
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respect the tenure of the lands in suit 
are' differed from Talokdari tenure. No 
facts shown to exist which would enable 
the Court to hold that they do not form a 
part of a **Talukdar*s estate.*’ On the 
materials placed before him the District 
Judge has come to the conclusion that the 
said lands are held on Talukdari tenure 
and form part of a **Talukdar*s estate.” 
He has given his reasons in support of his 
finding. It is unnecessary to repeat them. 
It may be that one or another of these, 
taken singly, may not be quite convincing. 
But we are satisfied that upon the evidence 
adduced in this case his conclusions are 
right and that there is no sufficient reason 
why they should be disturbed in appeal. 

I wouldi therefore, dismiss the appeal and 
affirm bis decree with costs. 

The appellant’s plea ler brings it to our 
notice that bis client has obtained a decree 
against the 1st defendant in respect of the 
transactions which have taken place bet- 
ween them in the year 1 905 : and also that 
he may have other claims against the said 
defendant arising out of the said transac- 
tions. 

It is clear, however, that our decision 
will have settled nothing as to matters fall- 
ing outside the scope of the present suit. 

AppPal dtemisg^d. 


A. 1. R. 1922 Bombay 344. 

MACLEOD, C. J. ARD SHAH, J.' 

Bandta Muni cipctU ty — Def enda nt — Ap- 
pellant. 

V. 

John G. De Mello — Plaintiff — Respon- 
dent. 

S. A. No. 410 of 1921 decided on 13th 
April 1922 from the Joint J , Thana, in 
App. No. 104 of 1920. 

Bombay Municipal Act, R. 145-A^^Ferm8$ion 
to build on old wall — Pulling dovm the wall 
and rdmilding it^Municipality cannot with^ 
hold permiaaion. 

Plaintiff wanted to bnild another storey on 
bis western wall, and got permission. Accord- 
ing to a oompromise in a dispate with bis 
neighbours he agreed to pull down the old wall 
on which he was going to build and to bnild 
further back. The Municipal Committee objec- 
ted to this. The plaintiff therefore began to 
follow ont his old plan.. The Mnnicipality 
saain objected. 


BM t the objection was factious. The 
Municipality was not entitled to object to 
the rebuilding of the old wall where it stood 
with the addition to which it bad given per- 
mission. [F. 844, C« 3.] 

Government Pleader — for Appellant, 

H, 0. Koyajee (and B, TF. J9eVa/)~for 
Respondent. 

Judgment ; — The plaintiff is the owner 
of a houpe within the limits of the Bandra 
Municipality. He asked for permissionrto 
build another storey on his western wall, 
and permission was given. Then he had 
a dispute with his neighbour which was 
compromised, with the result that he 
agreed to build further back, and so he 
pulled down the old walls 'On the top of 
which he was going to build. 

The Municipality then objected to his 
building according to the compromise at 
which he bad arrived with his neighbour* 
So the plaintiff determined to follow out 
the first -plan with which he had started 
and to rebuild on the old foundation of the 
western wall. The Municipality then 
objected to that on the ground that be had 
not permission to build there and that 
under bye-law 145-A if he wanted to erect 
a building it would have to be 10 feet 
away from the boundary. 

It seems to me that this objection to the 
plaintiffis building was somewhat, as the 
Municipality had no objection in the first 
instance, factious to the plaintiff raising bis 
wall, although it was within 10 feet of the 
boundary. It has been contended that as 
the plaintiff pulled down his old wall he 
can no longer avail himself of the permis- 
sion granted to increase the height of the 
old wall. But we do not think on the merits 
that the Municipality is entitled to object to 
plaintiff’s rebuilding his wall as it origi 
nally stood with the addition for which 
they had already given permission. 

We think| therefore, that the Appeal 
should be dismissed with costs. 

The cross-objections are dismis^d 
with costs. 

Appeal diemiteed*^ 
Oroee-ohjeotions d^o diemieeei. 
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A* I. R. t922 Bombay 345 (1) 

Macleod, C J. and Coyajee, J. 

Radhabai Bhciskar Sahharam — Defend* 
ant No, 4'Ap|^licant4 

• V. 

Anant Pandurang Pandit ani another — 
Plaintiff and Defendant 1 -Opponents. 

' Civ. Application No. 144 of 1921*decid- 
ed on 7th Feb , 1922'from the order of the 
Sub. J-., Thana in suit No. 83 of 1919. 

Civil O. 9, E. 7 — Ex parte ordit— Party 
appearing before hearing is entitled to be heard. 

Until a suit is actually eallod on, a party is 
entitled to appear and defend. It may be that 
he is guilty of delay .and if that is the casc> be 
may be mulcted in oo^^ts. But if he does appear 
before the suit is heard, then he has a right to 
be heard, [P, 345, C. 1] 

D. G. Dalvi — for Applicant. 

P. B. Shingne — for Opponents. 

Judgfment.—We do not understand 
the procedure followed in this suit. It ap- 
pears that there was some uncertainty 
whether the 4th Defendant was served with 
the summons or not. The Judge made an 
order that the case should proceed against 
her ex parte when the 4th defendant actu- 
ally appeared in Court and asked for this 
order to be cancelled, notice was is^^ued to 
the plaintiff and the applicant was then 
examined a^nd she explained how it came 
to pass that sbe was not aware of the suit 
having been filed against her. But the 
Judge did nol believe what w as said and 
dismissed her application, directing that 
the case should go against her ex parte. 

We do not know under what provisions 
of the Code the Court made this order 
pending the hearing of the suit. Until a 
suit is actually called on, a party is entit- 
led to appear and defend. It may be that 
he is guilty of delay and if that is the 
case he may be mulcted in costs. Bat if 
he does not appear before the suit is heard 
then he has no right to be heard. Rule 
absolute.* Costs costs in the cause. 

Rule made absolute, 

A. I. R. 1^22 Bombay 345 (2) 

Macleod, C. J. and Shah, j. 

In re Pana Lai Oaneshdas^ 

0 . C. J. decided on 26th Sep. 1921, 

1922 B— 44 


Income Tax Act (1918), 8 , 51 — Case disposed o 
by Revenue anthority — Application for reference 
thereaftert cannot be made. 

An application to the Chief Revenue Auth- 
ority to refer a question to the High Court 
under S. 61 must be made in the course of as- 
sessment, and before the disposal of the ca^e. 

Ooltman — for Petitioners. 

Bahadurji — for Chief Revenue Auth- 
ority. 

Macleod, C. J: — This was a rule gran- 
ted to the petitioners, the firm of Panalal 
Ganeshdas, calling upon the Chief Revenue 
Authority, Bombay, to appear and show 
cause why he should not refer a certain 
question mentioned in the petition to the 
High Court with his opinion. 

The Advocate General has taken a pre- 
liminary point that the request to the 
Chief Revenue Authority to refer the ques- 
tion at issue for the opinion, of the High 
Court was made long after the assessment 
had been made, and therefore it does not 
come within the provisions of Section 5 1 of 
the Indian Income Tax Act. That, we 
think, is a perfectly good point. • 

It is clearly intended by S. 51 that the 
application by the assessee to refer a ques- 
tion must be made in the course of the 
assessment, before the case is disposed of. 
Sub-section (3) says that the High Court 
should send to the Revenue Authority a 
copy of its Judgment deciding the question 
raised, and then the Revenue Authority 
should dispose of the case accordingly, or, 
if the case arose on reference from any 
Revenue Officer subordinate to it, should 
forward a copy of such judgment to such 
officer who shall dispose of the case con- 
formably to such judgment. 

Clearly, then the application must be 
made before the case is disposed of, and it 
cannot be left to the assessee cnce the 
assessment is made and the case is dis- 
posed of, to fix his own time for making 
an application to the Chief Revenue 
Authority to refer a question under Section 
51, 

The petition, therefore, must be rejected 
on this point. 

Rule discharged- 
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A. I. R. 1922 Bombay 346. 

MACLEOD, C. J. AND SHAH, J. 

Tukaram Bhat* JDh'i$ and othert — 
Appellants. 

V. 

Gan^af Anandrao Dhas — Respondent. 

S. A No 316 of 1921 decided on 10th 
April, 1922 from the decision of Asst. J., 
Sholapurin Appeal No. 69 of 1920. 

"Hindu LaW’^ Alienation — Consent of rever- 
I toner to one sale cannot validate another sale 

The consent of presumptive reversioners to 
one sale of property by the widow does not 
preclude the reversioners who are alive when 
the reversion falls in thousfh they may be the 
sons of the reversioners, from disputing the 
want of legal necessity for another sale of the 
property by the widow. [P. 3i6, C. 2.] 

P. B. Shtngne. — for Appellants. 

K, A. Padhye — for Respondent. 

Macleod, C.J.— This appeal discloses a 
very curious state of facts. Gangabaif the 
widow of one Bapu sold on the 28ih of 
January 1908 to her brother the Defen- 
dant the suit land which had previously 
been mortgaged to one Daulatram in 18 #9. 
Out of the consideration of R«. 1,000 
paid by the defendant Rs. 250 had already 
been received by Gangabai; Rs. 250 were 
tobs paid to the mortgagee and ‘Rs. 500 
were to be paid to her at the time the 
sale-deed was registered. 

Events happened which induced Ganga- 
bai to evade the defendant and eventually 
on the 3 1st March 1908 she passed 
another sale deed to one Nana Krishna for 
Rs. 1,000 and that was consented toby 
Bhau and Govind at that time represent- 
ing the whole body of the next rever- 
sioners. Nana the 2nd vendee obtained 
possession of the land and so ,the defendant 
filed a suit in 1910 against Gangabai, 
Nana and the heirs of the mortgagee and 
paid Rs. 750 the balance of purchase 
money into Court. 

The result of that suit was that the 
defendant succeeded. Nana got back 
Rs. 750 which the defendant had paid into 
Court. Since then the defendant remained 
in possession of the land until ox^ Ganga- 


bai’s death, Bhau and Gbvind having 
previously died, their sons the plaintiffs^ 
brought this suit. 

The issues in the trial Courts ,were 
whether there was Justifying necessity for 
the 'suit sale; and whether the ratification 
deed passed by plaintiff’s father in favour 
of one Nana could affect the merits of the^ 
case These issues were found in the 
negative by the trial Tudge and a decree 
was passed in favour of the plaintiff. 

In appeal, although the lpam^»d Judge 
found that as the consent of Bhau and 
Govind did not relate to the 'defendant’s 
sale-deed such consent could not validate 
it, if it was void for want of legal neces- 
sity, still he feemed to think that the 
present plaintiffs had no title because 
even if the sale to defendant was without 
legal necessity, yet the sale to Nana which 
was consented to by ihe reversioners would 
be binding, ^and he and his heirs would be 
entitled on the death of Gangabai to the 
remainder. I do not think we are entitled 
to go so far as that. The view that I 
take as far as this suit is concerned, is that 
as between the defendant and Gai^abai, 
Nana lost all rights to the suit property 
by the decree in the suit of 1910, and 
Nana not being a party to this suit, the 
present defendant is not entitled to take 
advantage of the sale deed so as to suggest 
in some way that the present reversioners 
are disputing the consent which was given 
to it by tbeir father. 

As between the plaintiffs and the defen- 
dant tbe sole question is whether the sale 
by Gangabai to the defendant was for legal 
necessity. The fact that Bhau and Govind 
were willing that Gangabai should sell the 
property to Nana appears to me to be 
quite irrelevant on the questions now before 
the Court as between the plaintiffs and 
the defendant. If it was a question 
between tbe plaintiffs and Nana, it might 
very well be that the plaintiffs would be 
bound by the consent of their fathers. 

But it seems to me far too remote to rely 
upon the consent ol Bhau and Govind 
to the sale by Gangabai to Nana as 
raising any presumption Cn favour of 
tbe defendant that the prior sale to him 
was for legal necessity. Th decree 
therefore must be set aside and the 
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case mu&t go back to the lower Appellate 
Court* for a decision on the isvue whether 
the sale by Gangabai to the defendant was 
for legal necessity in the light of the re- 
marl^s in this jifdg neat. Tne Appellants 
are entitled to the costs of the appeal. 

Shalii J.— I agree. 

Decree set aside, k case remanded. 


A. I. R. 1922 Bombay 347. 

Macleod, C. J. and Shah, j. 

y. N, Kulkarni — Plaintiff* Appellants 

V. 

Laxmihav Eesheo Go^al — Defendant- 
Respondent. 

F. A. No. 486 of 1920 decided on 3rd 
April 1922 from the decision of 1st Class 
Sub. J. of Satara in C. S. No. 115 of 
1919. 

(a) Hindu Lav>^Adoption-Widow succeeding as 
Gotraja sapindt cannot make a valid adoption 
so as to affect the reve'tsioner's rights, 

A Hindu widow who Buoceeda to an estate, 
not hor husband’s, but as a ciotraia ^sapinda of 
the last iiial« bolder in cousequence of the 
absence of nearer beiri*, cannot .make a valid 
adoptton. It cannot be said therefore that 
the decision of High Court, that a widow of a 
gotraja ^apinda cannot adopt so as to defeat 
tho rights of the reversioners has in any w ay 
been shaken by the decision in Yadho v, 
Namdeo. (A*I.R. 1922 P. 0. 216.) 

(P. 349, C. 2.3 

^ If the widow of a predeceased son of plain* 
tiffs paternal uncle from whom he was separate 
though she took a life estate as a \\idow of a 


gotaraja spinda, had no power to adopt so as 
to defeat the rights of the plaintiff as the 
reversiontr then tbe widow of a grardson of 
plaintiff’s uncle (who was nos the last mnle- 
boldei)\iho in the lifetime of her hubband’s 
uncle’s widow had only a right of maintemnee, 
had no power to adopt so as to exclude the 
reversiouers. 

[P. 860. C. 1 1 

(6) Evidence Act, S ^5--Death Register-- 
Prepared during times of Epidemic— ^Not of 
much value to prove order of death, 

Where the Death Register was prepared 
while the Epidemic of plague was raging, he/d 
that it is probable that the Offi iaU would be 
fully occupied and the intormation they recev 
ved with regard to births and deaths would 
not be accurately recorded, and that uo great 
value should be placed on the entrie- therein as 
to the actual date of death [P, 348, C. 1 & 2. j 

(c) Evidence Act, 8 11^ — Death, Order of— 
Older man must be presunud to have died first. 

Where two oersous, one aged 18 and the other 
60 ate found to have died on the same day, but 
it is not clear as to who died last, A Court is 
entitled to say that the probabilities aie in 
favour of the younger man auiviving tbe elder, 

IP, 348. C.2.] 

£.2^. K yaji—iot Appellant. 

Nadharnf' and P, B, Shiny ne — for Res- 
pondent. 

Macleod, C* J — The plaintiff claiming 
to be the heir of one Ramchandra sued for 
declarations (1) that defendant 3 was not 
adopted by defendant 1 and that if he was 
adopted, the adoption was invalid, (2) that 
the sale-deed pasi^ed to defendant 4 by 
defendants 1 to 3 was not binding on the 
plaintiff. 

Tbe following pedigree will explain the 
relation.'^hip of the parties : — 


Naropant 


Aonaji 


Gopal 

1 

1 



Keshav 

(Plaintiff) 

1 

Ramcbandra 

i 

Balkrisbna 

1 

Ganapati- 

(Died without 

1 

Bhagirtbi 


issue). 

Naiayan^Lakshmi-Deft. 1 

(Deft. 2 ). 



(adopted Deft, 3) 



Annali di^ in the fir-t half of 1899 ebandra, his grandson Narayan by ^ 
leaving hitn surviving hi§ 909 Ram- predeceased son Palferi^hna and Bha 
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Rirthil;>ai, the widow of a predeceased son 
Ganapati. Ramachandra and Narayan 
died on the 1st November lb99. If 
Narayan survived Ramchandra then he 
would be the last male holder of the 
family property, and his widow Lakshmi- 
bai would have taken a widow’s estate. 
In 1915 she adopted the present defend- 
ant 

The plaintiff who was a separated nep- 
hew of -Annaji filed this suit in 1919 ag- 
ainst Lakshmibai, Bhagirthibai, the 3rd 
defendant and the 4th defendant, an 
assignee from the 3rd defendant. He 
contended that the property belonged to 
his cousin Ramchandra; that on Ram- 
Chandra’s death Bhagirathi as the widow 
of Ganapati, a go^raja sapinda^ succeeded, 
while Lakshmi had only a right to main- 
tenance, and had therefore, no right to 
adopt the 3rd defendant. 

The learned Judge who decided the case 
unfortunately did not see the witnesses as 
the evidence was recorded by his predeces- 
sor ; therefore in dealing with the question 
of fact he was in no better position than 
we are, as we have the same written record 
before us as the learned Judge. He came 
to the conclusion on the evidence that 
Ramchandra died last. The evidence of 
Exhibit .53 and Exhibit 55 supports the 
story that Ramchandra died last, while 
the evidence .of Exhibits 61, 62, 64, 66 and 
67 supports the defendants’ case. It must 
be remembered that all these wit- 
nesses were talking of what happened 
20 years ago, and all of them were 
likely to make mistakes quite honestly. 
But the plaintiff placed great reliance 
on the village Death Register which 
showed that Narayan died on the 1st 
November and Ramchandra on 2Dd 
November. 

Now it is admitted that both of them 
died on the 1st, one early in the morning, 
the other in the afternoon, and the evi- 
dence of the defendants’ witnesses shows 
that they were both cremated on the 
same day, so that in any event the Regis- 
ter is incorrect. I do not see any reason 
why the Court should attach such ‘import- 
a^e to the Register as to hold that what 
it states must be absolutely correct. When 
a village has been attacked by an epide- 
mic of plague, it is probable that all 
the officios would be fully occupied, and 


it may very well be that the information 
they received with regard to births and 
deaths would not be accurately record- 
ed. 

On a careful perusal of the evidence, 
therefore, I do not see any reason why we 
should believe the witnesses for the plain- 
tiff rather than the witnesses for the def- 
endants, while I may point out that one of 
the witnesses, Exhibit 55,- for the plaintiff 
actually went so far as to say tbac Ram- 
chandra died at least two days after 
Narayan. 

Thereafter the name of Lakshmibai was 
entered in the Vatan Register, but the 
suggested explanation of the preference 
given to her is not sufficiently convincing. 
It is just as probable that Lakshmi was 
considered by . the authorities to be the 
rightful heir as the widow of the last 
male holder, as that the daughter-in-law 
of the senior son was preferred to the 
widow of the junior son, It seems to me, 
therefore, that as we are in the same 
position with regard to the appreciation 
of evidence as the learned Judge, there 
is no sufficient reason for holding 
on the evidence that Ramchandra died 
last. 

I think that some importance must be 
given to the fact that Narayan was consi- 
derably the younger man He was only 
18 compared with ^Ramchandra who was 
60: therefore when the evidence on the 
question who died first is so evenly balanc- 
ed 1 think we are entitled to say that the 
probabilities are in favour of the younger 
man surviving the elder. 

That is also a desirable conclusion to 
arrive at as otherwise the property would 
go away from the family. Our finding that 
Narayan died last is sufficient to dispose of 
the case. 

But an interesting question was raised 
whether if Ramchandra died last,* the 
adoption of the 3rd defendant by 
Lakshmi could defeat the rights of 
the plaintiff. In Bamicrishna Bamohan^ 
dr a V. Shamrao Yenhwant (1) it was de- 
cided that where a Hindu dies leaving 
a widow and a son and that son himself 
dies leaving a natural born or adopted 
sop. or leaving no sons out his own 
widow to continue the line by means 

(1) (1909) 96 Bom. 596 *4 Bom. L. 
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of adoption, the power of the former wi- 
dow is extinguished and can never after- 
wards be revived. That decision was ap- 
proved by the Privy Council in Sri Madana 
Moha^ V. Sri Purushothama (2). 

Then in Dutto Govind v. Fandurang 
Vinayah (3) it was held that a Hindu wi- 
ndow, who suQceede to an estate not her 
fiusband’s but as a got raj a sapinda of the 
last mal^ holder under the rule established 
by LuUoohhoy v. Oamhai (4) and in con- 
sequende of the absence of nearer heirs, 
cannot make a valid adoption. 

That decision would be binding upon us 
unless it has been reversed. But that de- 
cision was based on the decision in Bama- 
hfishna Bamachandra v. Shamrao Yesh- 
vjant (1) which as 1 have alfeady stated, 
has since been approved by the Privy 
Council. 

The appellants, however, relied on»the 
case o\*Yadao v. Namdeo (5). There was 
a Joint Hindu family consisting of Pund- 
lik, his cousin, Namdeo and the two sons 
of Namdeo. On Pundlik’s death his senior 
widow. Cham pabai acting under the autho- 
rity of her husband adopted Pandurang, 
one of Namdeo’s sons. Pandurang died in 
childhood unmarried, but it was held that 
at the time of his adoption there was a 
Separation between Pandurang on the one 
hadd, and Namdeo and his remaining son 
on the other.* On his death therefore his 
estate vested in Champabai who then 
adopted the plaintiff. Namdeo disputed 
the capacity of Champabai to adopt but it 


(2) A.LR. 1918 P.C. 74==41 Mad. 855 
=45 LA. 156*20 Bom.L,R, 1041 
= 35 M. L. J. 138 = 5 P. L, W. 
179 = 8 L. W. 167=- 16 A. L. J. 
725»a9l8) M- W. N, 621 = 24 
•M L T. 231 = 28 C.L.J. 403 = 23 
C. W. N. 177 (P. C) 

(3) (1908) 32 Bom. 499=10 Bom. L. 
• R. 692. 

(4) (1880) 5 Bom. 110 = 7 T. A 212- 
7 C L. R. 445 » 4 Sar. 164 (P. C.) 

(5) A. I. R. 1922 P. C. 216-49 Cal. 
I - 48 r A. 5 1 3 - 20 A. L. J. 481- 
42 M. L. J- 219-15 M;L. W* 
595-26 a W. N. 392-30 M. L. 
T. 53 •2+ Pom. L. R. 609 (P. C.) 


was held that, as her husband had noi for- 
bidden her to adopt if the boy named was 
not available or died, she had the power to 
adopt the plaintiff. The head-note to the 
case says. 

“ In the .Marat ha country of Bombay 
Presidency and in Gujarat a Hindu widow 
whO!*e husband has not expressly forbid- 
den her to adopt a son to him, has power 
to do so without the consent of her hus- 
band’s kinsmen, whether or not her hus- 
band’s estate is vested in her and whether 
he died joint or separate in family.” 

The Bombay Full Bench decisions in 
Bamjee v. Ghama^t (6) and Dinhar Sita-- 
ram v. G mesh Shivram (7) were disappro- 
ved. In those cases the widow of a decea- 
sed co-parcener who had not the family 
estate vested in her and whose husband 
was not separated at the time of his death 
sought to adopt without the authority of 
her husband and without the consent of 
the surviving co-parceners. The case of an 
adoption by a widow who has succeeded 
to the estate of her son and she can only 
do so if he was separated from the family^ 
— would appear to be different. By such 
an adoption the widow does not bring a 
new member into the family, she merely 
endangers the expectations of the reversio- 
ners. 

Iheir Lordships, however, appear to 
have considered the question of the vali- 
dity of an adoption by a Hindu widow 
made as a relieious duty to her husband 
apart from the question whether the adop- 
ted son would acquire thereby any rights 
to property, so that in the event of a case 
coming before this Court in which survi- 
ving co-parceners dispute the adoption by 
the widow of a deceased, co- parcener, the 
question at issue will probably be whether 
the adopted son acquired, by virtue of his 
adoption, any rights in the Joint family 
property and not whether the adoption was 
valid. 

In MdJlapj[>a v. Hanmappa (8) the 
facts weie very similar to the facts 
in Yddao v. Namdeo (5) except that 

(6) (1882) 6 Bom. 4^ 8 (F. B.) 

^(7) (1882) 6 Bom. 505 (F.B.) 

• (8) U920) 44 Bom. 297 = 55 I. C. 814 

^2 Bom. L. R, 203. 
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the deceased son was the natural son of 
the husband and not an adopted son. It 
was decided that the rights of the widow 
to adopt did not definitely come to an end, 
because a natural son was born so that 
if that natural son died without leav- 
ing a son or ^ widow and the mother 
Succeeded as his heiress, her rights to 
adopt to her husband which had been 
in suspense, revived 

Then in Battatroya Bhimrao v. Oanga- 
hat Ganeshbhat i9) my brother Shah 
.expressed the opinion that the principle 
underlying the rulings in BamJcnshna 
Eamchandra V. Shamrao Yetthwant (1) 
and Datto Oovind v. Pandurang Vmayak 
(3) was not in any way affected by the 
observation in Yadao v. Namieo (5). 

It cannot be said, therefore, that the 
decision of this Court that a widow of a 
gofraja sapiudncSLmot adoptso to defeat 
the nghtt of the recerstanerii has in any 
way been shaken by the decision in Yadao 
V. Namdeo (5). 

If, therefore, Bhagirathi, though she 
took a life estate as a widow' of a gotraja 
^apinda, had no power to adopt so as to 
defeat the rights of the reversioners, it 
equally follows that Lakshmi, ‘who in the 
life time of Bhagirathi had only a right of 
maintenance, had no power to adopt so as 
to exclude the reversioners. The question 
whether those widows could have adopted 
so as to secure religious benefit to their 
husbands is an entirely different question 
from the one whether by such adoption they 
could defeat rights of inheritance. 

We think, therefore, that the appeal 
must be allowed and the plaintiff’s suit 
dismissed with costs throughout. 

Appeal allowed. 

(9) AIR. 1922 Bom. 321 -46 Bom. 541 
»24 Bom. L. R. 69. 


A I.R. 1922 Bombay 350. 

MACLEOD, C.J. ANDCOTAJEE, J. 

Talukhdari Settlement Officer — Plaint^- 
Appellant 

V. 

Akuji Ahhram ani Defandante- 

Respondents. 

F. A. No. 188 of 1920 decided on 20 th 
February 1922 from the decision of D. J., 
Broach in Suit No. 3 of 1917. 

(a) Civil P. C. O, 7, i?. S>^Redemptk>n 
Tramferee, from mortgage oUUming under Art. 
lUf Linmtion Act^Can be ee Tfarty 


The mortgage defendants (Ho 7) of certain 
talukdari lands mortgaged some of the mort- 
gaged properties to defendants (8 to 10) who in 
a suit by piff. mortgagor against defts. (1 to 7) 
took objection to their being joined as defen- 
dants, on the ground that i^a the defendants 
1 to 7 represented that they were own^s of 
the lands they were mortgaging, they (defen- 
dants 8 to lO) were entitled to rely on that 
represontation for the purpose of Art. 134 Limi- 
tation Act. 

• 

Held; There is no reason- why the plaintiff 
mortgagor i^hould not join defendants 8 to 10 
in a suit against defendants 1 to 7, Ashe was 
endeavouring to get possession of all ♦be suit 
properties and the only result of the defen- 
dants 8 to 10 establishing their claim under 
article 134 would be that the plaintiff in order 
to get possession of the lands mortgaged to 
them, would have to pay the amount due on the 
mortgages executed by defendants 1 to 7, there 
is no reason why all thosa questions should not 
have been decided in one suit. ^ ^ 

LP. 361, 0. 1-1 


(b) Qujrat Talukdars Act, 8, 29 B^Noiice 
of claim is necessary before claim can be const • 
dered. 


Although the plaintiff mortgagor who is 
desirous to redeem, has knowledge of the origi- 
nal mortgage deed, those wtio are desirous of 
claiming under that deed are bound to give 
notice in writing of their claim after the iioti- 
fioation under section 29 B was issued. Other- 
wise their oluims could not bo considered. 
19 Bom. L. E. 866; 84 Bom. 142 Foil, 

fp. a. 2. P. 362. C 1.1 


0. N. T^akor— for Appellant. 


K K. Mehta Dhirajlal Thakor and 
B. J. Thakor— ioT Respondents. 


Judgment :~The suit was filed by the 
plaintiff as Talukdari Settlement Officer 
and Manager of the estate of Naharsapg3i 
Mehramansingji, the Thakorsaheb of 
Dchevan, to get possession of certain 
survey numbers alleged to belong to the 
Talukdari Estate. The suit property had 
been mortgaged in 1859 by the then 
Talukdar to the predecessors-in-tith of 
defendants 1 to 7. 

It seems that they partitioned amongst 
themselves the suit property, and dealt 
with the suit property as if they were 
owners, executing various mortgage deeds 
between 1895 and 1906 which resulted 
is 1 6 acres and 24^ gunthas becoming mort- 
gaged to defendants 8,9 and 10, while 1 
apre and 12i gunthas of the suit property 
remaining in possession tof the 2nd 
defendant. The Judge found that 
defendants 8 to 10 had been in posses- 
sion for n^ote than 12 years after 
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lands had been mortgaged to them, 
although there seems to be an error with 
regard to the mortgage of 1906 which was 

lets than 12 years before suit. 

» 

• 

As the defendants 1 to 7, mortgagees of 
the Talukdars, represented that they were 
owners, defendants 8 to 10 were entitled to 
jely upon tha^ representation for the pur- 
poses of Article 134 of the 2nd Schedule 
tp the • Limitation Act. The rights of 
defendants 8 to 10 to whom defendants 1 
to 7 executed mortgages would be esta- 
blished after 12 years as against *the 
Talukdar, and if he wished to redeem and 
recover possession of the properties, he 
would have to pay defendants 8 to 10 the 
amount due bn the mortgages with regard 
to which they had been in possession for 
more than 12 years. The ‘Judge found 
that the plaintiffs claim to get possession 
from defendants 8 to* 10 was bad for mis- 
joinder of causes of action, and dismisced 
the suit with regard to those defendants. 
The only result of that would be that the 
plaintiff will have to file another suit 
against those defendants to recover posses- 
sion. * 

• 

But in our opinion the Judge’s decision 
was wrong. There is no reason why the 
plaintiffs mortgagors should not join defen- 
dants 8 to.lO in a suit against defendants 
1 to 7. As he was endeavouring to get 
possession of all the suit properties, and 
the only result of the defendants 8 to 10 
'establishing their claim under Article 134, 
would be that the plaintiff in order to get 
•possession of the lands mortgaged to them, 
[would have to pay the amount due on the 
^mortgages executed by defendants 1 to 7, 
there is no reason why all those questions 
'should not have been decided in one suit. 

Then the Judge has allowed the plain- 
tiff to redeem the plaint lands remaining in 
possession of defendant 2 on payment of 
Rs. 95 within six months. 

‘The plaintiff appeals against that part 
of the decree on the ground that he issued 
notice under Section 29 B of the Gujarat 
Talukdars’ Act, and no answer to the 
notice was received within six months 
allowed by that section. The Judge says 
'Tn so far as defendants 1 to 7 are con- • 
cerned it is clear that during the life-time 


of the father of the plaintiff the estate, was 
in the hands of the Talukdari Settlement 
Officer. He had sent for the original mort- 
gage deed and taken a copy of the deed. 
He became aware of the claim. It was 
not necessary for defendants 1 to 7 to have 
put in a claim again. Con^^idering these 
circumstances I am of opinion that the 
section is not applicable to the facts of the 
present case.” 

That decision disregards the decision of 
this Court in Shnn^erbhai v. Raising 
(1) in which the plaintiff resisted the right 
of the Talukdari Settlement Officer to serve 
him with a notice under Section 202 and 
79 A of the Land Revenue Code on the 
ground that he was a mortgagee, and had 
represented to the Talukdari Settlement 
Officer that he was a mortgagee before 
Section 29B had been added to Bombay 
Act VI of 18i8 but the Court held that 
the representation by the plaintiff that he 
was a mortgagee was not a notice comply- 
ing with the provisions of Section 29B, 
which was not in existence at that time, 
and that as he bad not answered to the 
notice issued under Section 29 B of the latel 
date, his claim could not be considered. 

We may also refer to Purshottam v. 
Bajbai (2) where it was decided that al- 
though a decree had been passed against a 
Talukdar, which was being executed before 
Section 29B was enacted, still notice of the 
claim was necessary after the noiification 
under Section 29B had been issued ; and 
the only question was whether the two 
written applications for the execution of 
the decree made after the notification were 
sufficient notices in writing of the plain- 
tiff’s claim. It must be inferred from that 
Judgnf>ent that notices were required after 
the notification in spite of the fact that a 
decree passed against the Talukdar was 
being executed. 

Therefore it would appear that al- 
though the plaintiff had knowledge of 
the original mortgage deed of 1859, 
those who were desirous of claiming! 
under that deed were bound to give! 
notice in writing of ^ their claim after! 


(1) (1917) 19 Bom- L. R. 855=42 I. C. 
908. 

(2) (1909) 34 Bom. 142*4 I. C. 839*» 
11 Bogi. L. R. 1358, 
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the notification under Section 29 B was 
issued, 

With regard to defendant No. 2, no 
such notice was given by him, and there- 
fore, the plaintiff was entitled to posses- 
sion of that part of the suit property 
which is in his possession without 
payment. 

With regard to that portion of the suit 
property which is in possession of defen- 
dants 8 10 10, it has been argued that 
they had no knowledge that the property 
was Taluk in ri property, and that, there- 
fore, they could not have been expected to 
give notice of their claim when their notifi- 
cation was issued under section 29 B. 
Bat section 29B (2) espacially provides for 
such a case '* where the managing officer 
is satisfied that any claimant was unable 
to comply with the notice published un- 
der sub-section (1), he may allow his claim 
to be submitted at any time after the date 
of the expiry of the period fixed therein ; 
but any such claim shall, notwithstanding 
any law, contract, decree, or award to the 
contrary, cease to carry interest from 
{he date of the expiry of such period 
until submission”, and even if the manag- 
ing officer is not satisfied that the claimant 
was unable to comply with the notice, and 
decides that his claim has been duly dis- 
charged, it would be still open for him to 
claim in a suit to ask for a decision of the 
Court that he was unable to comply with 
the notice and if the Court is satisfied 
that the claimant had sufficient reason for 
not being aware that the property, against 
which he had a claim, was Talukdari 
property, then we have no doubt that the 
Court would allow the claim. But in this 
case defendants 8 to 10 were served with 
notice so far back as 1912. TheJ^^ere 
bound then to .^give notice of their claim 
against the property to the plaintiff, and 
to ask him to give a decision under section 
29 B (2). 

It is far too late now to ask this Court 
in appeal to hold that they were unable to 
comply with the notice published under 
sub section (1) in 1905. 
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Macleod, C, j. and Shah, J. 

Bai Dhondubat and another — Appel- 
lants * 

V. 

Lawman Tm JaVadehar and another’-^ 
Respondents. 

F. A. No. 99 of 1919 dc^pided on 12th 
April 1922 from the decision of 1st Class 
Sub. J. of Ahmedabad in C. S. No. 552 
of 1915. 

(а) Deed^ConstrucHon 

The language of one instrument does not 
afford much assistance in the construction of 
another. .96 OaI. 1003 (P. OJ 

(б) Hindu Law — Will — Dome named aa adoptee^ 
Gift ia to donee aa a persona designata and not 
conditional on adoption being valid. 

Where there is absolutely nothing in the 
Will to show that the fact of the adoption of 
the plaintiff was the motive or reason for the 
gift in the absence of anything of the kind, in- 
terpreting the language of the gift in its ordi- 
nary meaning, the Court must treat it ss a gift 
to donee as a per&ona designata and hold the 
gift as valid. 

The distinction between what is description 
only and what ia the reason or motive of a gift 
or bequest may often be very fine but it is a 
distinction which must be drawn from a con- 
sideration of the language and the surrounding 
circumstances. 11 Cal. 163 (P. C) Foil. 81. 
All. 6 Ref. 

Coyajee and H. V. Dtvatia — for Appel- 
lants, 

Sfrangmaut 0. N. Thakore and B, J, 
Thawre-^fot Respondents. 

Judgment : — This is an appeal from 
the decision of the First Class Subordinate 
Judge of Ahmedabad. The facts of the 
case are fully set out in the judgment. 
The only question that has been argued 
in this appeal is whether the plaintiff has 
proved his title to the suit house. The 
plaintiff claimed Under the will of his 
brother Janardan, who died on the 6th 
January 1913. Janardan had been adopted 
in 1912 by his mother’s father Vishnupant. 
In October 1901 Vishnupant made a will 
and under that will he gave a life interest 
in the suit house to his wife Rakamabai 
and the remainder over to his adopted son 
Janardan. 


The result must be that the appeal Vishnupant died in 1901 and in 1908 
succeeds, and that ' the plaintiff is entitled certain disputes that ba^d arisen bet- 
to recover the suit property from the ween Janardan and Rakamabai were 
defendants in possession with costs settled by the execution of a deed 
throughout. of release and agreement, where- 

* Appeal aUd^ed. by jAnatdan*8 interest in the suit 
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house aCtet the 'death of Rakamabai was 
recognised* 

The only question, therefore, is whether 
the gift of the Suit house by the will of 
Vishnupant 'w a® a valid gift ; and that de- 
pends on the question whether the testator 
merely described Janardan as his adopted 
%on or intended that the validity of the gift 
should be concRtional on the validity of the 
adoption^ As was pointed out in Abhtram 
Qifswami v. Shy^ma Oharan Nandi (l) the 
language of one instrument does not afford 
much assistance in the construction of 
another : and the case of Fontndra Deh 
Bctikat V. Rajeswar Bass (2) which is relied 
upon by the appellants cannot afford any 
assistance to the Court in construing the 
present will, as the words in the Angihar- 
patra in that case were entirely diflferent. 
If we were to consider the facts in other 
cases, the document in Lalfa Piaand y. 
Salig Ram (3) was almost in the e^cact 
terms of the present will. The testator in 
that case gave all his property to his wife 
for her life and then declared that after 
her death Lalta Prasad his adopted son, 
should be owper of the property. The 

Hearned Judges said : 

• 

There is absolutely nothing in the will 
to show that the fact of the adoption of 
the plaintiff was the motive or reason for 
the gift, and* in the absence of anything of 
the Icind, it appears to us that, interpreting 
the language*of the gift in its ordinary 
meaning, we must treat it as a gift to 
Xjalta Prasad as a persona de^ignata^ and 
that therefore the gift is valid”. 

As was staged in Fanindra D^b RaoJeat 
V. Eajeswar Bass (2) “the distinction bet- 
ween what is description only and what is 
the reason or motive of a gift or bequest 
rnay often be very fine, but it is a distinc- 
tion which must be drawn from a consi- 
deration of the language and the surround- 
ing circumstances”. It seems to us that the 
Court should not strain to adopt a construc- 

^(1) (1908) 35 Cal, 1003 = 36TAr 148 
«10 C.L J. 284=*6 A.L.J.857 = 11 Bom. 
L.R. 1234=19 MXJ, 530=14 C.W.N.l 
= 4LC. 449 (P.C) 

(2) 11 Cal. 4rt = 12 I. A. 72=4 Sar. 610 
(P.C.) 

.(3) (1909) 31 All. 5 = (1908) A.W.N. 
251-1 l.C. 555 = 5 A LJ. 626. 

1922 B— 45 
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tion, which would defeat the intention of 
the testator, unless it was absolutely cer- 
tain from the words of thfe will that the 
testator intended to make the gift to Janar- 
dan conditional on the adoption being 
valid. 

There is no indication that Vi^hnupont 
had any such intention. We can only pre- 
sume that he had adopted his daughter’s 
Son out of motives of affection and for per- 
petuating his name without considering too 
deeply the rules of Hindu La^ which in- 
validated such an adoption. No doubt, he 
hoped his family would recognise the adop- 
tion and not dispute it. But having made 
the adoption so far back as 1892, when he 
came to make his will it is clear that he 
wanted to make this gift to Janardan, and 
he merely described him as adopted son in 
the ordinary course without intending that 
the gift should be conditional on the adop- 
tion of Janardan being valid according to 
the rules of Hindu Law. He also in the 
will directed that Janardan should take one- 
third share in the Inam property. 

We are not concerned with that gift but 
it may be pointed out that the words of 
that gift were somewhat different and would 
tend more to the construction which the 
appellants wish the Court to put upon the 
words of the gift of the house. If that 
difference of language has any value, it is 
more against the appellants, for it shows 
that whatever the intention of the testator 
might have been with regard to the share 
in the Inam property, at any rate with re- 
gard to the house he intended to give it to 
Janardan, whatever disputes might arise in 
the future with regard to his adoption. It 
is not necessary, therefore, to say anything 
with regard to the effect of the compromise 
or arrangement which was arrived at in 
1908. 

For his own safety Mr, Coyajee asks us 
to express the opinion that the 8tb issue in 
the suit, whether the Defendants 2 to 4’s 
plea as to the ^validity of Janardan’s adop- 
tion is barred by limitation has not be^n 
considered, and we do so* ’ 

The appeal will be dismissed with costs, 
t.e, with costs as against re<=pQndent Ha 1 ; 
the other respondents to beat their owa 
costs. 

Appeal dism%980dn 
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Macleod, C. J. and Cotajee, J. 

Qangaram B* Mah^dth ani another — 
Appellants 

V. 

Bapuiohib alias Kriihnarao D. Makadik 
and anoflief-— Respondents. 

F. A. No. 95 of 1921 decided on 6th 
March 1922 from Sub -J. of Satara in C. 
S. No. 769 of 1919. 

(a) Hindu Latt?— /SttcccMton— Dasiputra-tntisi 
he the isaue of a permanent mistreia. 

Where the defeedanta alleged that they were 
the deacendants of one D who was the Daat- 
jmJtra of one J, and the evidence showed that 
they had need the same < family surname as J , 
had been living in the same family to^da and 
had paid assessment direct to Government and 
that in a letter written by the father of the 
plaintiffs, to defendant, such terms were used 
as would ordinarily be used to a relation and 
not to a 8 ti anger. 

Held : that as assuming D was the illegiti- 
mate son of J, it does not follow that O was 
the issue of a permanent mistress. 

IP. 854, 0. 2.1 

(b) Civil Procedure Code, O. 7, i?r. 7, 9^-^oint 
family^Bent Note to jagirdar-^unior mambera 
of family need not be made parties* 

Where defendants had passed a rent note to 
the Jagirdar-plaintiff and in a suit on the rent 
deed defendants contended that M & K, two 
other junior members of the plaintiff’s family 
ongbt to have been made parties. 

fls/d, that they were not necessary parties. 
The signing of the rent note by defendants in 
favonr of plaintiff would entitle plaintiff alone 
to sne without making any other persons par- 
ties. [P. 365, 0. 1 J 

O. 8- Bao — for Appellants. 

K. N* Koyaji — ^for Respondents No. 1. 

Judgment The plaintiff in this suit 
is a Sardar and Jahagirdar in the Gwalior, 
State. ,His estate is in the management 


of the Court of Wards, and he has filed 
this suit through the Court of Wards ag- 
ainst the defendants to recover possession 
of Certain property in the Satara District 
alleged to belong to the plaintiff. ' It is 
admitted that the suit property belongs to 
the plaintiff’s family. But the defendants 
claimed that they have beedin possession 
of the suit property 'as the descendants of 
one Dnondi, who, dt is asserted, Was the 
daaipufra of Janrao. It is admitted that 
there is no deci‘sive evidence in favour of 
that assertion ; and no doubt there would 
be very great difficulty in proving the 
connection between Dhondi’s mother and 
Janrao, considering the time that has 
elapsed. 

But it has been urged upon us that 
there are surrounding circumstances from 
which we must necessarily infer that 
Dhondi was a daaiputf'a* The descendants 
of Dhondi have used the same family sur- 
name as the plaintiff. They have been 
living in the family wada in the village of 
Ninam since the time of their ancestors. 
They have not paid any rent. They 
have paid assessment dirept to Gov- 
ernment, and reliance was placed on a 
letter written by Daulat Rao, the father 
of the plaintiff, to Laxman, defendant 3, 
using such terms which would ordin- 
arily be used to a relation, and not a 
stranger. 

Now it may be even assumed that 
Dhondi was the illegitimate son of Janrao, 
and that the possession of his descendants 
of this property in the Satara District 
was the natural con equence of that con- 
nection, but it does not follow that bhondi 
was the issue of a permanent mistress ; 
and we agree with the very careful 
analysis, of all the circumstances urged 
by th» appellants, of the learned Judge in 
the Court below, that they are not suffici- 
ent to enable the Court to conclude that 
Dhondi was a dfiaiputra* 

Against the circumstances which are 
relied upon as leading to an infer- 
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ence that Dhbndi was a dasiputrat there 
Are these facts that the 3rd defendant in 
l 910 executed a rent note at Gwalior in 
favour of the father, and that in 

191^ defendants I and 2 executed at 
Satara a iea\ note in favour of the present 
Iplamtift* 

It was sug^festbd that these rent note® 
were pbtained hy improper means, bu^ 
4here.is no evidence to warrant a finding to 
that effect. It is not suggested that the 
defendants have ever dealt with the pro- 
perty as their own, and as the Judge re- 
marks, when the Record-of -Rights was 
prepared, they put forward no proprietary 
rights of their own, and that fact must go 
very much against tuem. 

• 

Then it was urged that the suit must 
fail for non-joinder of proper plaintiffs. Un- 
doubtedly in the pedigree Madhavrao and 
Keshavrao are members of Jaiirao*s family, 
the junior branch, being first cousins of the 
plaintiff. From the evidence of the plain- 
tiff’s Mukhtyar it seems that Madhavrao 
and Keshavjrao were drawing an allowance 
of Rs, 300 a month, each from the estates 
comiJosing the Jahagir. 

Ihejahagir, we have been told, is very 
valuable* the income being estimated at 
Rs, 75,000 a year, and the fact that these 
two meqpibers of the Junior branch are 
only drawing Ks. 300 a month each seems 
to show that it is recognised Jn Gwalior 
that the elder branch of the Jahagirdar’s 
family has'permanent rights to the revenues 
of the Jahagir. However that may be, the 
fact remains that the rent notes were sign- 
ed by the defendants in favour of the 
plaintiff, and that by itself would entitle 
the plaintiff to sue for possession if the de- 
fendants refuse to comply with the terms 
of the rent notes. Not only that, but they 
have setup their own title against the 
title of the plaintiff. 

We do not think -in these circumstances 
the suit is bad because the plaintiff has 
sued alone without Joining Madhavrao and 
Keshavrao. Such a non-joinder cannot in 
any way prSjudica the defendants as they 
would not be liable to have any demand 
made upon them for rent by MadhavrsCb 
and Keahavrao, and tl^ey would not be 


concerned with any question which mighn 
arise between the plaintiff and bis cousind 
with regard to the income of the pro4 
petty. 

In Bando v. Jafnhu (1) the plaintiff sued 
to recover on a promissory note, but 
Mr. Justice Chandavarkar at p* 809 dealt 
generally with the rights of one member of 
a Hindu family to sue on a contract made 
with an outsider when the contract was 
made to that member alone. The learned 
Judge says, 

The law is that where credit is givcm 
to an individual member in a Hindu family 
by an outsider, in respect of a contract 
whether it be of money lending, or of let- 
ting, the contract is one on which that 
member alone is entitled to sue. The prin- 
ciple of the decision in Guruf^hantappa 
V. OhaumaU ppa (2) has been followed as 
regards leases executed in favour of a single 
coparcener in a joint Hindu family. There 
is a ruling to that effect in Sayad Fai^la 
Valad 8>ytid Kamlodtn v. Bola Bin 
Shivaya Oavda where it was said *'Ho 
who passes a Kabuliyat to one of two or 
more who have a common interest canqof 
free himself from his liability by payment 
to another unle$^6 that other is the agent of 
the one with whom he has contracted. The 
defendant having attorned to the nephew 
exclusively and having had enjoyment un- 
disturbed by the nephew in consequence, 
must pay him. That principle has been 
followed in a series of cases, which will be 
found m our Printed Judgments and also 
in the Law Keporis,” 

Reliance is placed by the appellants on 
Baliikfithna v, Moro (4). But that case is 
only an authority for this proposition that 
where a co-sharer is a manager of the 
family property and has issued a notice on 
a tenant calling upon him to pay enhanced 
rent j he cannot maintain a suit by himself 
and in bis own name, to eject a tenant 
who has failed to comply with the notice. 

It is clear that when the question 
of demanding enhanced rent arises, 
it would be to the prejudice of the 
t enant if one-, member of the join t 

U) (1910) 12 Bom. L.R. 801*7 I.C, 
986. 

(2) ( 1900) 24 Bom. 123 * 1 Bom* UR 
556. 

(3) (1884) P.J. 33. 

« (1897) 21 Bom«lS4. 
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family could issue a notice to enhance^ 
and if that was not obeyed, sue in eject- 
ment by himself. If that were allowed 
the tenant might be open to a succession 
of suits by various members of the family 
of a similar kind. No question of the sort 
arises in this case since, as we have 
pointed out, the defendants are in no way 
prejudiced by the plaintiff suijng alone, and 
in no case could there be any chance of 
their being troubled by another suit filed 
by the other members of the family. 

-- We think, therefore, that the Judgment 
of the Court t^low was right and the 
appeal must be dismissed with costs. 

Ap^^eal dismissed^ 
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Macleod. CJ. and Coyajee, J. 

BhagiVJLti Oanpat — Plaintiff- Appellant. 

V. 

Madhav Shankar and others. — Defen- 
dants-Respondents. 

S. A. No. 371 of 1921, decided on 21st 
February 1922 from the decision of Asst. 
J., Sholapur in A. S. No. 140 of 1920. 

(a) Limitation Act., S, 79 and Art» 745— 
Acknowledgment— Must point toith certainty the 
disputed liability. 

Wherein a rent note of 1878 given by the 
Bnb-mortgagee to the mortgagtie the property 
was described as **the property mortgaged to 
you.’* Held that the suh-mortgagee*8 signature 
on the rent note cannot mean an acknowledg* 
ment of liability to be redeemed by the origi* 
nal mortgagor. _ 

If a suit against original mortgagee were 
barred, it is difficult to see how it would not 
also be barred against sub-mortgagee, unless be 
had directly admitted his i lability to be re- 
deemed by the mortgagor, and the signature 
on the rent note did not point with reasona- 
ble certainty to that liability. IP B57, C. 1.] 

(hy Limitation Act, S. BO (2)— JPeriod ienot 
extended in favour of mortgagor, 

Held that S. 20, Sub-section 2 extendatbe 

S eriod of limitation in favour of mortgagee 
at not in favour of mortgagor. 

[P, 357, €. 1, 2. P. 858, 0, 1, 2.] 

Q. 8 , Bad— fiJrAppellant. 

.. Shingnf.-^iot Respondent. 

Macleod, C. J. — The plaintiff sued to 
redeem and .recover > pos^ssion of the suit 
property after accounts had been taken 
under the Deccan Agriculturists* Relief 
Act. 


The property was originalfy mortgaged 
in 1836 by Shankar Janardan Josbi for 
Rs. 100 repayable in 10 years to Raca- 
chandra Motiram. Ramchandia tub-mort- 
gaged the property to Rajaram Renukadas 
in 1841. Defendants 1 anS 2 were in 
possession as his heirs. Ramcbandra died 
without leaving heirs. The plaintiff, defen- 
dant 3 and one Vishwanath were the heirs 
of Shankar Janardban, but Vishwanath 
renounced his rights in favour of plaintiff’s 
father. 

Prima facie a suit for redemption be- 
came time-barred in 1906 but the plaintiff 
relied upon a rent- note dated the llth 
February of 1878 taken by Shankar 
Narhar the father of defendant No. 1 in 
which the property was described as ‘the 
property mortgaged to you’ Shankar 
Narhar presented the document for registr- 
ation, and signed it. Shankar Narhar 
thereby acknowledged his liability as a 
mortgagee to be redeemed by his mortga- 
gor Ramcbandra Motiram or his successors. 
The learned trial Judge appears to have 
come to the conclusion that Shankar also 
by the same signature acknowledged his 
liability to be redeemed by the original 
mortgagor and decreed the plaintiff’s claim. 
The learned Assistant Judge was of opinion 
that as the acknowledgment was made by 
the sub-mortgagee, it was not intended to 
acknowledge the original mortgage also. 
Admitting that Shankar knew that Ram- 
chandra Motiram was himself only a 
mortgagee of the property he was not con- 
cerned with the question whether time wlas 
running in favour of Ramcbandra against 
his mortgagor and 1 am not prepared to 
give an extended meaning do Shankar’s 
signature on the rent-note so as to make it 
an acknowledgment under Section 19 of the 
Limitation Act, XV of 1877 of a liability 
to be redeemed by the original mortgagor 
with whom he had no privity. 

As pointed out in Eiralal Ichhalal v. 
Narsilal Ohaturhhuj (1) an acknowledg- 
ment to whomsoever made is a valid ack-* 
nowledgment only if it points with reason- 
able certainty to the liability under dispute. 
It was argued that when a mortgagor 

(1) (1913) 37 Bom. 326-^0 I. A. ‘ 8- 
15 Bom. L. R. 483*17 C. W. N. 573* 
13 M. L. T. 415* (1913) M. W. N. 428- 
U A. L. J, 432- 17 C. L. J. 474 (P. C.) 
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brings a redemption suit against his mort- 
gagee who has sub-mortgaged, the sub- 
mortgagee is a necessary party under 
Order 34, rule and that consequently if 
he ailmits his own mortgage he admits the 
mortgage to fiis mortgagor. But I agree 
with the learned Assistant Judge that this 
inference in the absence of direct authority 
|n its favour is too far-fetched. Taken at 
its highest Shankar’s signature on the rent- 
qote cahnot mean more than this. 

“ I admit Eamchandra and his heirs 
can redeem me and as Bamchandra is a 
mortgagee he is liable to be redeemed him- 
self. If his mortgagor sued for redemption 
I know I can claim to be made a party to 
that suit so that my mortgage rights 
against Ramchandra can be considered 
when his claim against his* mortgagor is 
adjusted”. 

But if a suit against Ramchandra were 
barred it is difficult to see how it would 
not also be barred against Shankar unless 
he had directly admitted his liability to be 
redeemed by the mortgagor, and the signa- 
ture on the rent-note does not point with 
reasonable certainty to that liability. 

Theft it was argued that as the mortga- 
gee was in possession of the mortgaged 
property and receiving the rents and pro- 
fits the right to redeem was preserved by 
Section 20,* Sub-Section (2) of the Limita- 
tion Act. 

In Ganu Krish^aji (2) it was held 
that the receipt of produce of the mortga- 
ged property by a mortgagee could be deem- 
ed to be a payment for keeping alive the 
period of limitation for a suit to recover 
the mortgage debt, but only an acknow- 
ledgment of the right to redeem under Sec- 
tion 19 could keep the right to redeem 
alive. 

It may be said that the question was 
not directly in point in that suit but in 
Ghinto V. Balhrtshna (3) it was held that 
in a redemption suit by plaintifif^ the appli- 
cation of Section 20 of the Limitation Act 
dii not keep alive the right to redeem. 
These decisions were followed in Anwar 
IIuBuin V. La^mtr Khan (4). Blair, J. said 
* It appears to me on further conside ration 

(2) (1893) p7j. 318 

(3) (1893) P. J. 346 

(4) (1904) 26 All. 167«(1903) A. W. 

N. 223. 
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that the scope of Section 20 is limited by 
the opening words of that section and ex- 
tends only to the remedies of persons enti- 
tled to a debt or legacy.’ And Banerji, J. 
said “The effect of any other view of 
Section 20 would be practically to exclude 
suits for redemption of usufructuary mort- 
gages from the operation of the Limitation 
Act.” 

I think therefore the decision of the 
lov^er appellate Court was right and th« 
appeal must be dismissed with costs. 

Coyajee, J. — The property in dispute in 
this case belonged to Shankar Janardhan 
who mortgaged it with possession to Ra- 
machandra Motiram in the year 1836. In 
1841 Ramchandra sub-mortgaged it to Ra- 
jaram Renukadas. Shankar, the mortga- 
gor, Ramchandra the mortgagee and 
Rajaram the sub-mortgagee all died long 
before the commencement of the present 
litigation. The plaintiff (now Appellant) 
claiming to be an heir of Shankar Janar- 
dhan institutes this suit to redeem the 
mortgage effected by the latter in the year* 
1836. The mortgagee Ramchandra is said 
to have left no heirs. The 1st defendant 
who alone contests the plaintiff’s claim is 
now in possession of the suit property, Ra- 
jaram’s interest having descended to him 
by inheritance. 

The plaint was filed on the 3rd of Octo- 
ber 1919 ; the suit was therefore instituted 
after the expiry of the period prescribed by 
Article 148 of the Limitation Act, 1908. 
It was however alleged in the plaint that 
the claim was saved from the bar of limi- 
tation by certain recitals contained in a 
document, a copy of which is put in as 
Exhibit 23 in the case. It appears that 
the plaintiff’s father Shankar Narhar being 
the heir of the sub-mortgagee Rajaram and 
being in possession of the suit property, let 
it to one Phandu on the llth February 
1878 for a period of five years. Phandu 
executed a rent-note — the original of Ex- 
hibit 23— in favour of Shankar Narhar, 
describing the property as “ of your owner- 
ship by mortgage.” 

Shankar Narhar presented this docu* 
ment for registration; certain parti- 
.culars were then endorsed thereon as 
require^ by the Registration Act;, and 
Shankar • Narhar signed such endorse* 


BttAGWAN e. MAPkAV ((Coyajee, J.) 
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ment. It was claimed for the plaintiff in 
the trial Court that this signature amount- 
ed to an admission by Shankar Narhar of 
the contents of the rent-note, that the des- 
cription of the property as “of your 
ownership by mortgage ** was an acknow- 
ledgment of liability in respect of the 
plaintiff’s right to redeem the original mort- 
gage of 1836; and that therefore, under 
the provisions of Section 19 of the Limita- 
tion Act, a fresh period of limitation should 
be computed from the date of the rent-note. 
This contention was accepted by the trial 
Judge who gave 'a decree for redemption 
as prayed. 

Against this decree the 1st defendant 
appealed to the Court of the Assistant 
Judge at Sholapur. The plaintiff, in sup- 
port of the decree, relied on the provisions 
of Section 19 as also on those contained in 
Section 20 (2) of the Limitation Act. 
The Assistant Judge held that the plaintiff 
was not entitled to claim exemption from 
the law of limitation under either of 
those provisions ; he therefore dismissed 
Ae plaintiffs suit. In my opinion the 
decision of the learned Assistant Judge is 
right. 

Dealing first with Section 19, it may be 
conceded that for the purpose of excluding 
the law of limitation “ any expression re- 
ferring to the estate as mortgaged will be 
a sufficient acknowledgment, No parti- 
cular form is necessary, the acknowledg- 
ment may be made as well by affidavit in 
a suit, or in a schedule to a deed, or by an 
answer to interrogatories, as by a letter or 
other writing ** (Fisher’s Law of Mortgage, 
Section 1408). Here it is urged that the 
acknowledgment took the form of a des- 
cription; that Shankar Narhar allowed 
'himself to be described as mortgagee of 
^the property in question; and that his 
acceptance of that position amounted to 
an acknowledgment of his liability to be 
'redeemed by the mortgagor. 

This proposition would be clearly un- 
assailable if Ramcbandra's heirs had been 
suing Shankar Narhar or his successors 
in-interest to redeem the sub-mortgage of 
1841 iPmnjtioandett Parshottamdcu v. 
Bai Mani (5); But in my opinion the sai^ 

(5) A, I. R. 1921 'Ban. 291 »4S Bom/ 


admission cannot avail the plaintiff ; for he 
is seeking to redeem the mortgage effected 
by Shankar Janardhan in favour of Ram- 
chandra. There is nothing in the docu- 
ment Exhibit 23 which coujd be held to 
amount to an acknowledgment of the par- 
ticular liability now in dispute, namely, 
the liability in respect of the plaintiffs 
right to redeem the mortgago effected by 
Shankar Janardhan in * the year 1836. 
Gopalrao v. Harilul (6). The effect of the 
rent-note is correctly described by the As- 
sistant Judge thus : 

“At the most, he (Shankar Narhar) ad- 
mitted that the origin of his possession 
was a mortgage, and obviously he meant 
the mortgage to him, or rather to his an- 
cestor Rajaram by Ramchandra Motiram, 
but he made no admission in the acknow- 
ledgment that the said Ramchandra him- 
self was a mortgagee”. 

Moreover, it is not shown that Shankar 
Narhar signed the acknowledgment as 
Ramcbandra’s agent “ duly authorized” in 
that behalf/ (Explanation II, Section 19). 
The result Is that the plaintiff is not 
entitled to claim the benefit of an ex- 
tended period under the provisions of Sec- 
tion 19. A 

The argument based on sub-section (2) 
of Section 20 is, in my opinion, equally un- 
tenable. Even assuming that the 1st def- 
endant is “ the mortgagee ” contemplated 
in that Section, still the provisions contain- 
ed therein do not operate to extend the 
period prescribed by Article 148 of the 
Act for the redemption of a mortgage ; 
they are clearly intended for the benefit 
of a mortgagee suing on the mortgage- 
debt. For, by Section 20 (2) it is enacted 
that the receipt of the rent or produce of 
mortgaged property by the mcrtgagee in 
possession “ shall be deemed to be a 
payment for the purpose of subsec- 
tion (1) ”. 

The purpose of sub-section (1) is clear, 
where interest on a debt or legacy is paia 
by the person liable to pay the debt or 
legacy, or where part of the principal of a 
debt is paid by the debtor, the ^ergon 
entitled to the debt or legacy acquires the 
benefit of a fresh period of limitation. The 
scope of sub-section (2), tl^n is limited; it 
extends the period of limitation allowed to 
a mortgagee for suing on the mortgage- 


(6) U907) 9Bom.L. R. 71^. 
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debt ; it does oot confer a like indul- 
l^ence on a mortgagor suing to redeem the 
mortgage. This was the interpretation 
put upon the clause by Sargent, C. J and 
Telang, J in Gann -v. Kfi<hnaji (2) and 
agafn in Chinto v, Balkrishna (3). A 
similar view was taken by the High Court 
at Allahabad in Anw^ir Husain v. Lalmir 
Khan (4). It was however urged in this 
second appMl that the rights of the mort- 
gagor and the rnortgagee being co-exten- 
€ive and reciprocal, there is no reason to 
suppose that the Legislature extended the 
indulgence to the mortgagee alone but de- 
clined it to the mortgagor The answer 
to this argument may best be given in the 
words of Rattigan, J. in Khilanna Bam v. 
Jinda (7). • 

No doubt by the general law the right to 
redeem and the right to foreclose are co- 
extensive rights. In the present case we 
have to apply the provisions of the Ikw of 
limitation, which is a special law, and we 
cannot enlarge exceptions of time allowed 
by that law beyond their legitimate limits. 

I therefore agree that the decree of the 
lower Appellate Court should be afhrmed 
and this api^al dismissed with costs. 

Appeal disfnii^ed. 

(7)' (1883) 37 P."r. 1883^ 

A. L R. 1922 Bombay 359. 

Macleod, C. J and Shah, J. 

Ranga Bwami ShetH — Decree-Holder 
— Appellant 

V. 

Sheshappa Manjappa Shimpi — Judg- 

ment-debtor- Responden t. 

S. A. No. 429 of 1921, decided on 13th 
April, 1922, from the decision of D. J. 
Kanara in Appeal No. 17 of 1920. 

(a) LimUaHon Act, Art. 182 (5) - Transfer of 
decree-^Fir&t Court ceases thereafter to be the 
proper Court. 

Wbrena'Court which has passed a decree 
Bends it for execution to another Oourt, then 
the first ’Court ceases to be the proper Oourt 
within the meaning of Schedule 1, Article 182 
W [P. 860, 0.1.] 

(b) Civil P* 0., 8. 42^Decree transferred to 
another Court-^Application for transfer to third 
Court — Whether can be made to first Court is 
doubtful. 

Per Shah, /e— It ia poaaible to read aection 
42 in a comprehensive manner and to bold on 
the words of that aeotion that even an applica- 
tion for the transfer of the decree again to 
another Court most be made in the tint instance 


to the Court to which the decree has already 
been transferred. I should have been glad to 
see my way, if possible, to hold that another 
application for a transfer to third Court might 
be made to the Court which bad originally 
passed the decree. At any rate it may be said 
in favour of the view that there is no express 
provision prohibiting such a procedure. 

IP. 360, C. a.) 

P. B. Shingne — for Appellant. 

O. P. Murdeshwar — for Respondent. 

Macleod, C. J: — The plaintiffs obtain- 
ed a decree in the Court of the Principal 
District Munsiff of Salem of the Madras 
Presidency in 1910. After ineffective 
attempts at execution the decree-holder 
applied that the decree should be transfer- 
red to the Court of the Subordinate Judge 
of Sirsi in the Bombay Presidency for 
execution. The decree was transferred in 
July 1914. 

No steps were taken in the Sirsi Court 
to execute the decree and the Sirsi Court 
returned the decree unexecuted to the 
Salem Court in November 1918. In 1919 
the Salem* Court again transferred the 
decree to the Sirsi Court and the present 
darkasht was filed on 9th June 1919. The 
judgment-debtor opposed on the ground 
that execution was barred. The question 
was whether an application w^hich had 
been made on the 4 th August 1916 to the 
Salem Court praying that the decree might 
be sent to the District Munsif of Sagaram 
in the Mysore State for -execution was a 
step-in-aid in execution made to the proper 
Court. 

The District Judge following the 
decision in Maharajah of Bohhili v. 
Narasarajupeda Srinhulu (1) came to the 
conclusion that the Salem Court was not 
the proper court in which to apply to take a 
step-in-aid when the decree bad been 
transferred to the Sirsi Court. Under 
Schedule J, Article 182 (5) of the Limita- 
tion Act the period of limitation applicable 
is 3 years from the date of applying in 
accordance with law to the proper Court 
for execution, or to take some step-in-aid 
of execution of the decree, and the “proper 
Court*' by Explanation II means the Court 
whose duty it is to execute the de. 

(1) A. I. R. (19i6) P. C. 16 = 39 Mad. 

640«43 I. A. 238=18 Bom. L- R. 

909 = 31 M. L J. 300-14 A. L. J, 

1129-20 M.L.T. 472 = 24 C. L. J. 
478=4 L.W. 558=0916) 1 M. W. 
N. 541*21 C. W, N. 162=1 P. L. 
W- 26 (P. C.) 
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cree Of order. Under Order 21, rule 10 
“where the holder of a decree desires to 
execute it, he shall apply to the Court 
which passed the decree or to the officer 
(if any) appointed in this behalf, or if the 
decree has been sent under the provisions 
hereinbefore contained to another Court, 
then to such Court or to the proper officer 
thereof. 


In Maharajah of Bobhili v. Nara^araju' 
piia Sfinhulu (1) a decree was passed by the 
District Court and was sent to the Court 
of a Munsiff for execution, and it was held 
that when the decree of a District Court 
had been sent, under the Code of Civil 
Procedure, 1882, section 223, to the Court 
of a Munsiff for execution and had not been 
returned to the District Court, the 
“ proper Court ** within the meaning of the 
Lrimitation Act 1908, Schedule I, Article 
182 (5), in which to apply “for execution, 
or to take some step-in-aid of execution” 
of the decree was the Court of the Munsiff, 
with the result that an application to the 
District Court would not prevent the time 
for enforcing the decree from running 
(under Article 182) from the date upon 
which it was made. 


In that case the application to the 
District Judge was for execution of the 
decree by sale of immoveable properties 
whereas in this case there was an appli- 
cation to the Court of Salem for the 
transfer of the decree to another Court. 


It seems to me to make little difference 
whether there is an application for execu- 
tion or only an application to take a step* 
in-aid of execution. For it cleirly seems 
to have been their Lordships* opinion that 
when the Court which has passed a decree 
sends it for execution to another Court, 
then the first Court ceases to be the 
proper Court within the meaning of Sch. II, 
Article 182 (5) of the Limitation Act. 


Therefore the decision of the District 
Judge was right and the appeal must be 
dismissed with costo. 


Shah, J: — I have felt sonte difficulty in 
this case. Though it is clear from the* 
provisions of Section 42, that when the 
decree is once transferred to another Court, 
that Court has the same po^wers in exe<:ut' 
ing such decree as if it had been pa<^sed 
by itself. I do not find , any express 
provision in the Code as to what procedure 
a party is to adopt when he wants to get 
the decree transferred agam to another 
Court. 

There is no provision as to whether in 
such a case the application should be made 
by him in the first instance to 'the Court 
to which the decree has been transferred 
or to the Court which originally passed 
the decree, and which made the order 
transferring the decree for execution on the 
first occasion. The difficulty arises from 
the absence of any express provision in the 
Code on the point. It is possible however, 
to read Section 42 of the Code in a com- 
prehensive manner, and to hold on the 
words of that section that even an applica- 
tion for the transfer of the decree again to 
another Court must be made in the first 
instance to the Court to which the decree 
has already been transferred; and the 
observation in Maharajah of Bobhili v. 
Naranarajupeda Srinhulu: (1) shows that 
all the applications after the decree is once 
transferred for execution to another Court 
in connection with its execution, must be 
made to that Court. 

No doubt the application in that case 
was for the execution of the decree, and as 
it was made to that Court which had 
already transferred the decree, it was held 
that the application was not made to the 
proper Court. The application in the pre- 
sent case is not exactly of that kind, and 
I should have been glad to see my way if 
possible, to hold that another application 
for a transfer to a third Court might be 
made to the Court which had originally 
passed the decree At any rate it may he 
said in favour of that view that there is no 
express provision prohibiting such a ' 
procedure. 

At the same time there is much to be 
said in favour of the view Accepted by 
the lower appellate Court, and by my 
Lord the Chief Justice. On the whole 
I think, though not without hesitation, that 
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the application in this case to the Salem 
Court, which bad already transferred the 
decree for execution to the Sirsi Court, for 
a transfer of the decree to another Court 
cantV’t be treated as having been made to 
the proper Cburt and therefore cannot be 
held to be a step-in-aid of execution. 

, Appeal dii^mieeed. 
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Shah, A.C.J. and Crump, J. 

The Government Pleader, Sigh Court 
Bombay — Applicant 

V. 

Vinayah Balwant Chaulcar and oihere 
— Opponents, 

Civ. Application No. 187 of 1922, decid- 
ed on 20th July 1922. 

Bombay Pleadeia Act (1920), 8- 25--Critichm 
pending trial in public meeting ie improper .con- 
duct—Diaciplinary action — Letters Patent {Bom- 
bay) Cl. 10, • 

WhiJ[e certaio persons were on their trial a 
resolution moved by the second and supported 
by tbe third opponent was passed under the 
presidentship of Ist opponent, a Diet. Pleader 
coDRiratalating them upon their sacrihce. 

• 

Held: The opponents acted improperly in 
being parties to a resolatlon of this character. 
Anything dtme or said 'which may amount to 
criticism of any proceedingspending in a Court 
of Justice is calculated to hinder tbe even and 
impartial administration of justice. Pleaders 
have privileges, but they have responsibilities 
also, and a pleader who acts so as to hinder 
and embarrass the adminietration of Justice 
is guilty of ** improper conduct *’ within the 
meaning of those words as used in section 26, 
Bombay Pleaders Act and such conduct furni- 
shes ** reasonable cause ** for the exercise of 
disciplinary jurisdiction under S. 25. 

[P. 3 62, O. 3. 

The Government Pleader — In person. 

0, 8, Rao for D. O. Virhar and P« V* 
Itan#— for Opponents Nos. 2 and 3. 

Shah, C. J : — This is an application 
by the Government Pleader under our dis- 
ciplinary jurisdiction for action being 
taken against the three opponents. The 
three opponents are (1) Mr. Vinayak, 
Balwant Cbaukar, District Pleader, (2) 
Mr. Kundanmal Sobhachand Firodiai 
1922 B--46 
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District Pleader, and (3) Mr. Chintaman 
Mohiniraj Saptarishi, High Court Vakil, 
all practicing in the District of Ahmedna- 
gar. 

The 1st opponent was enrolled in May 
1883, and is an old pleader holding a 
Sanad of this Court. The other two op- 
ponents Nos. 2 and 3 received their Sanads 
in 1910 and 1911 respectively. The alle- 
gations against them which are set forth 
in the petition, and which are not disputed, 
are that on the 24th October 1921, while 
Gangadharrao Desbpande and the AJi 
brothers were on their trial at Dharwar 
and Karachi respectively, a meeting was 
held at Ahmednagar and was presided 
over by opponent No, 1 and a resolution 
congratulating the convicts in the Dharwar 
Sessions Case and Gangadharrao Desh- 
pande and the Ali brothers was moved 
by opponent Ko. 2 and seconded by 
opponent No. 3. The resolution runs as 
follows : — 

‘'This meetii 3 g congratulates Maulana 
Mahomedali and Shaukatali and other 
leaders who are on their trial at Karachi 
as well as the leaders and other pertops 
convicted in Dharwar case and also 
Mr. Gangadharrao pleader of Belgaum, 
who is on his trial at Dharwar.** 

We do not know whether any speeches 
were made by the opponents 2 and 3 at 
the time, and if any were made, the re- 
ports of those speeches are not before us. 
The application is based upon the part 
taken by these opponents at this meeting. 
The resolution which 1 have above set 
forth was passed on that day. 

The explanations which the opponents 
offered to the District Judge are in the 
paper-book. In response to the notice 
issued on the application of the Govern- 
ment Pleader, opponent No. 1 has not 
appeared before us and opponents 2 and 3 
have put in their appearance, and their 
case has been presented to us by Diwan 
Bahadur Kao. 

In support of the application it was 
urged that this resolution amounted to 
contempt of Court. In my opinion, 
however, it is not necessary to go into 
this question. That is a question 
which may raise some difficult points ; 
for instance, we will have to consider 
whether such a resolution passed at 
Ahmqfixiagar in respegt of oqe procee- 
ding Finding at Dharwar and another 
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at Karachi would constitute contempt of 
this Court* because it is only the contempt 
of this Court as such that we would be 
concerned with. 

In this respect it seems to me that, if it 
had been necessary to examine that ques- 
tion, we would have to examine it on the 
line^ indicated in my Judgment in Emperor 
V. Balk'%>‘hna (l) : — * in each case it must 
be detei mined as a question of fact having 
regard to all the circumstances including 
the nature of ttie contempt, the nature of 
fhe proceedings with reference to which 
the con.empt is committed, the relation of 
the Subordinate Court to the High Couit 
with reference to those proceedings and its 
probablu effect upon the due administra- 
tion of justice”. 

This, however, is an application for 
such action as we may think proper to be 
taken under our disciplinary jurisdiction 
under section 25 of the Bombay Pleaders 
Act XVII of 1920, and cLuse lO of the 
Amended Letters Patent. What we have 
to con-ider is whether any rea-onabie 
c^use has been shown for taking action 
under our disciplinary jurisdiction. 

On that point the observations in !•* re 
Sa^hi Bh't hdn 8 rbadhicary (2) which 
have bet n reterred to and relied upon by 
the learned Government Pleader are in 
point. The observations are at p. 45 
Their Lordships will not attempt to give 
a dehmtion of ‘ reasonable cause’, or to lay 
down any rule for the inierpreiation cf the 
Letters Patent in this lesj ect. Every case 
mu't depend on its own circumstances. It 
is obvious that the inteniion of the Crown 
was to give a wide discretion to the High 
Court in India in regard to the exercise of 
this disciplinary authority. The rules of 
the Court, to which refeience has been 
made, indicate the precautions taKen by 
the Court itself to secure that the powers 
shall not be used capriciously or oppres- 
sively. and there is no reason to apprehend 
that the ju-.t independence of the Bar runs 
any risk of being impaired by its exer- 
cise”. 

<1) A. 1. K. 1942 Bom 52 **46 Bom. 

592*“ 44 Bom. L. R. 16. 

(2) (1907) 29 All. 95=34 I. A. 41 = 

UC. W. N 273 = 4 A L |. *4 = 9 Bom. 
L R. 9=5 C. L. 1. 130 = 17 M, L.J, 74= 
^ M T ..T. liP. C.) 


What we have to decide i« whether an 
active participation in the pas<^ing of a re-» 
solution of this characier amounts to a rea- 
sonable cause within the meaning of clause 
10 of the Amended Leitefs Patent, ^nd 
section 25 of the Bombay Pleaders Act 
XV 11 of 1920. In determining that, I pre- 
fer to confine myself to the facts which 
are apparent on the re>QlutiQp itself and 
which are not in dispute. . The resolution 
in terms refers to certain persons on their 
trial at the time, and to other persons con-’ 
victed in the Dharwar ca'-e. The* refe- 
rence is to a case which was then decided, 
or believed by those who took part in the 
resolution to have been finally decided. 

The real complaint in respect of this re- 
solution to my mind is based upon the fact 
that these felici ations were cffeied to per- 
sons who were to be put on their trial at a 
time when the proceedings were pending 
The question is not as to what reasons 
infl.*enced any particular individual in 
endor-ing this resolution ; but ihe fact re- 
main- that it was a resolution passed in 
respect of persons concerned in pending 
proceedings. 

It is a proposition which is not always 
fully realized, bat which is none the less 
true, and ought to be obviouS, that any- 
thing done or said which may amount to 
criticism of any proceedings peifding in a 
Court of justice is cafculated to hinder the 
even and impartial administratron of jus- 
tice 

It is I think fair to say that officers of 
this Court who hold Smads of this Court 
are expected to extend iheir co operation 
and assistance in the task of the adminis- 
tration of justice, and ihe least that could 
be expected of them is that by th^ir act 
they will cause no hindrance to the even 
and impartial adminutration of justice. 

The main ground, upon which it seems 
to me that the present opponents have! 
transgressed the limi.s of proper conduct! 
as pleaders appears to me to lie in the fact* 
that they in a meeiing assembled . t<^k 
part in the parsing of a resolution which 
in its effect would amount to a criticism 
of the pending proceedings. I think, 
therefore, that the opponents acted im- 
< properly m being parties to a resolution of 
this character. 
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It has been* urged on behalf of oppo- 
dents 2 and 3 in the course of a clear and 
forcible argument by Diwan Bahadur Rao 
that the reasons which actuated his 
cliems t.e opponents Nos. 2 and 3, are set 
forth in their explanations, and if those are 
the true reascns. they c mnot be said to 
have transgres^sed the limits of proper con- 
duct. I willfake-the explanation of oppo- 
nent No. 2. Tn paragraphs 5 and 6 it is 
stated Ss follows : — 

“ Ne reflections of any kind against the 
Courts or their proceedings were ever 
desired or intended by the Opponent. 

There^-olution in question was intended 
to appreciate the sacrifice which the per- 
sons concerned were realy to make for 
their principles and honest qonvictic ns.” 

The opponent No. 3 also has made a 
similar statement. It is urged that if a 
pleader who honestly believing that a 
particular man on account of his character 
and the sacrifice which be was ready to 
make deserved to be congratulated, there 
was no reason to put any check upon the 
liberty of the pleader to so congratulate 
him, ind that could not be held to be im- 
proper conduct : that may be so. 

But this argument overlooks the main 
fact that Vt^hile the proceedings were pend- 
ing, it was improper for a pleader to ex- 
press his opinion on such a point in the 
manner followed in this case. ^ The posi- 
tion would have been different if the pro- 
ceedings had not been pending. 

I think, therefore, that a case is made 
out for notice being taken of the conduct 
of the opponents. 

None of the opponents has expressed 
any regret either to the District Court or 
to thjs Court, It seems to me that oppo- 
nent No. 1 who is an old pleader and as 
such expected to realise the significance 
and the bearing of such a resolution during 
flue pendency of the proceedings, and who 
presided at this meeting, is more to blame 
than the other two opponents. 

The othei^ two opponents are much 
yovtnger men, and it is conceivable that 
in their cmhu-iasm they allowed their 
f^elin^ to the better of their Judgment. 


I do not de^^ire to take any very sqrious 
action agdnst the opponents and indeed 
if they had expressed their regret, 1 should 
have been even prep .red to drop the idea 
of making any further orders against them. 
But it IS impossible to allow transgression 
of this wholesome rule by officers of this 
Court to pass unnoticed. 

After a careful consideration of the 
nature of the act, I think it will meet the 
requirements of the case if opponent No 1 
is suspended from practice for 3 months, 
and opponents Nos. 2 and 3 are susp-^nde^} 
from practice for one month each. I 
wiuld order accordingly, and direct that 
the San ids be submitted to the Regis rar 
for the usual endorsement of the oider. 
No ord»^r as to co^^ts. 

Crump, J — We are here concerned 
with the conduct of 3 pleaders practising 
at Ahmednagar. The facts are not dis- 
puted and are briefly as follows ; — - 

In 1921 certain persons were tried by 
the Sessions Court at Dharwar, and con- 
victed of being concerned in a breach of the 
public peace. Tbs offence was of a politi* 
cal complexion, being connected with the 
Non Co-operation Movement. In ihe sarne 
year two persons Mahortied Ali and 
Shaukat Ali were prosecuted at Karachi 
for offences against the State, and ano.her 
person namedG^ingadharraoDesbpAnde was 
prosecuted for a similar offence at Dhar- 
war. 

On the 24th October 1921 after the 
completion of the 1st of these 3 trials, and 
during the penwlencv of the 2nd and 3rd, a 
public meeting was held at Ahmednagar. 
The opponent No. 1 presided- At that 
meeting opponent No 2 moved a resolu- 
tion and opponent No. 3 seconded it. That 
resolution has been set out in the judffment 
Just delivered by the learned Chief Justice 
and need not be repeated. 

The question is whit is the meaning of 
that resolution. It has been suggested, 
indeed that was the explanation before the 
District Judge, that the resolution was 
intended to express admiration at the self- 
sacri Being spirit of these persons, without 
implying any approval of their aims or 
objects. That is the aspect of the matter 
which has been pressed upon us by Diwan 
Bahadur for opponents 2 and 3. ^ But the 
words must bo taken in their plain sense. 
The word “ Leader” is alone enough to 
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show^thatthe resolution was not one of 
congratulation alone but one of sympathy. 

It would be a rare phenomenon for a 
public meeting to congratulate a person on 
a manifestation of self sacrifice in a cause 
of which the meeting did not approve, I 
am, therefore, unable to accept the expla- 
nation which has been suggested, snd to 
my mind the resolution goes very near to 
saying that the acts of which these persons 
stood charged were virtues and not 

offences. 

« 

But I do not propose to rest my conclu- 
sions on that aspect of the matter, even 
though continued loyalty is .an express 
condition under which these opponents 
hold the office of pleader. I am prepared 
to concede much to Diwan Bahadur Rao*s 
eloquent appeal to the right of free speech. 
The reasons why I hold that the conduct 
of these pleaders renders them amenable to 
our disciplinary jurisdiction is of a different 
nature. 

We have heard somewhat lengthy argu- 
ments as to whether the conduct of these 
persons amounts to contempt of Court, but 
we are not sitting to determine that ques- 
tion. It suggests, however, the aspect in 
which the matter presents itself to me. It 
is as a public expression of opinion with 
reference to cases pending in Courts that 
the conduct of these pleaders appears to 
me objectionable. 

To publicly glorify as a martyr a man 
who is on his trial, for that is the plain 
meaning of this resolution, must tend to 
binder and embarrass the proper administ- 
ration of Justice. No appeal to the right 
of free speech can Justify this. In my own 
country where the freedom of speech is as 
highly prized, as anywhere in world, the 
limitation is well* recognized, and has 
indeed found recognition more than once in 
our Courts. 

Whether in this particular case we 
should have jurisdiction to deal with the 
conduct of these persons as contempt of 
Court, and whether that conduct amounts 
to contempt is, as I have said, not precisely 
the point before us. But that such con- 
duct savours of contempt can hardly be 
denied. 

But it is as pleaders thjat the oppo- 
nents come before us. The office of 
pleader was created in furtherance 


of the administration of justice. Pleaders 
have privileges, but they have responsibi* 
iities also, and a pleader who acts so as 
to binder and embarrass the administra- 
tion of Justice is to my 'mind guilty of 
“improper conduct*’ within th‘e meaning of 
those words as used in section 26 of the* 
Bombay Pleaders* Act XVlI of 1920, and 
such conduct furnishes ' reasppable cause*’ 
for the exercise of our disciplinary juris- 
diction within the meaning of thoser* words 
as used in section 25 of the same Act. 

Holding as I do that the opponents have 
so acted, that is to say, that their conduct 
was such as tended to hinder and embar- 
rass the administration of justice, I am of 
opinion that they have rendered themselves 
amenable to b,e dealt with under the dis- 
ciplinary jurisdiction of this Court. 

Now it has been argued that in any case 
a resolution passed in Ahmcdnagar at a 
public meeting could not affect the course 
of trials held at Dharwar and at Karachi, 
That is a plea in extenuation. But I am 
constrained to say two things : one, that 
this is not a solitary instance, and where 
there are a number of such meetings in 
different places, the course of Justice is 
likely to be seriously embarrassed: another, 
that the habit of public comment on pend- 
ing trials has become increasingfy common 
and requires to be checked. Therefore* I 
cannot regard the conduct of tlfese persons 
as being no more than a venial error. 


In ibis connection I may say that un- 
fortunately we have no expression of regret 
from these opponents. .Had such expres- 
sion of regret been forthcoming, I might 
have been disposed to accept it as suffi- 
cient, and to trust to their good sense to 
avoid a repetition of conduct to which 
exception has rightly been taken. 

As matters stand, I see no course left 
open to us but clearly to mark our dis- 
approbation of this conduct in the manner 
suggested by my Lord the Chief Justice 
in the judgment just delivered. The order 
proposed is, I think, a lenient order, 
and I agree that there should be a 
fjenient order as, so far as I am av/gre, 
this is the first case precisely of this 
kind which has come before this Court, 
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I trust that our expression of opinion will 
clearly demonstrate to those concerned 
that the habit of unrestricted public corn- 
meot upon penoing cases is one wnich we 
are unable to tolerate. 

On these grounds I concur in the order 
proposed* 

Order Aoiordirgly^ 
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MXcleod, C. J. and Shah, J. 

/dllabhadag Narayanji and another — 
Claimants- A ppelJants. 

V. 

Special Land Acqnisitien Offieor for 
Railway $ and Respondents. 

F. A. No. 125 of 1917 decided on 30th 
June 1921 from the decision of Asst. J , 
Thana. 

Landlord and Tenant^Khot’-^Bhati land can 
be acquired by prescription by villagers'll f such 
is acquired by Government — Compensation 
should be apportioned between Khot and tenant. 

Certain Bbati lands were acquired under 
Land Acquisition Act for-G. I. P. By. in 
yillagea Vikbroli and Kanjur. The Kbot 
claimed the whole oi the oompenBation. These 
grass lands have passed from band to band 
under sale deeds and the Kbot was perfectly 
aware that the villagers were enclosing these 
grass lands and were treating them as if they 
belonged to them. 

Held : it is impossible to say that the 
villagers could not acquire by such action 
proprietary rights in the lands so enclosed and 
dealt with. They were entitled to compen. 
sation aloug with the Khot according to the 
custom of the villages as appears from previous 
casts. The acquisition of right by prescription 
is open in la<t' to these villagers against the 
Kbot whatever bis rights under the lease may 
be. 1879 P.J. 374 ; 1897 P.j. 9 ; Ref. 

lP.36e, C,«, P.367, 0.1,2.] 

jB. W' De$ai and J, G, Rele — for 
Appellants. 

W- B. Pradhan--for Respondent. 

BaJtadurji and 8, 8. Paf^ar— for the 
Crown. 

Macleod^ C. J. — This is an appeal 
from the decision of the Assistant Judge of 
Thana io Reference No. 5 of 1915, In 1910, 
a strip of land on the east side of the 
G.I.P. Railway between Kurla and Thana 
was notified for acquisition in order that 
ttfe line might be widened. This Reference 
refers to a portion of that strip situated in 
the Vikbroli village, and the lands in other 
companion references are all similar lands 
either in this wUage or in the village of 
Kanjur through which the line passes. 

(His TArdship dealt with the sufficiency 
of the compensation and then'proceeded as 
follows). 


With regard to the apportionment of 
Ihe compensation in thosa cases in which 
the claimants had proved that they were 
in Occupaiion of hhati lands, in the pro- 
portion of one to the Khot and two to the 
occupant, the Khot claims to be entitled 
to the whole of the compensation, whether 
he* was in occupation of the lands or not. 
This is a question which seems to have 
arisen, and must always necessarily be 
arising, in Sal^ette, in cases of compul- 
sory acquisitions becaufe there have becq 
a number of instances in Salsette where 
what may be called Khoti grants have been 
made in old times by Government to vari- 
ous individuals in order to encourage better 
cultivation in the villages granted, and it 
has come to be understood that with re- 
gard to Bhaii lands the compensation 
money should be awarded in the propor- 
tion of one to the Khot and two to the 
occupants. 

It has been thought on principles of 
equity that the compensation money should 
be apportioaed in this way, although the 
occupants may have proved that they haS 
the right to occupy the grass lands and 
regain the whole of the produce without 
paying any assessment to the Khot. That 
being the case. I see no reason why any 
alteration should be made in the appor- 
tionment of compensation in which it has 
been proved that the lands in Reference 
were hhati lands, in the occupation of par- 
ticular individuals who claimed the rights 
of occupancy. 

[His Lordship then criiicised the lengthy 
arguments on purely academical questions 
and proceeded as follows] There was no 
necessity to construe Bombay Regulation 
I of 1808, nor was there any necessity to 
consider'clause byclausethe lease toiheKhot 
of the villages of Vikbroli and Kanjur. What- 
ever rights the Khots acquired under the 
lea^e between themselves and Government 
in 1837 to the waste lands in these villages, 
even assuming for the purposes of this 
case that they became absolute proprietors 
of the soil that would not prevent other 
persons acquiring rights against the Khot 
either permanent or otherwise under the 
general law. 

I ma^i take the oppertunity • here fi 
pointing out how a great deal of 
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confusion has arisen in these cases and 
other similar cases which have come before 
the Couris by the use of the word “ tear- 
fcatr 

Evidently the word ** trarJca$'* was origi- 
nally applied to that land in the neighbour- 
hood of rice lands from which the villacrers 
procured from times immemorial rough 
grass and branches for the purpose of rub 
burning on the rice fields, and it is admit- 
ted thit although the villagers or Sutidars 
in occupation of a particular area of tice 
land have a right to collect rah materials 
from the adjacent waste lands, they have 
no proprietary interest on account of that 
in the soil, so that in the case of tho^e 
lands it might well be, if they were com- 
pulsorily acquired, the villagers or Sutidars 
would have no right to any part of the 
compensation. 

The case of Vasudet> Bha^har Pendfte v. 
GoHe&or r>f Thana (1) has been referred to 
as showing th t ihe villagers have no rights 
whatever in any waste lands, for whatever 
, purposes they are used. But what was 
decided in that case appears at p. 286 : — 

“The general conclusions at which we 
have arrived are these, vig., that the hol- 
ders of rice fields in the Konkan, what- 
ever may be their tenure of such fields, 
are not proprietors of the soil in the * tear- 
has lands held by them ;and that they are 
not entitled either by custom, or prescrip- 
tion, or, (so far as appears in the present 
case), by any grant or recognition on the 
part of the Government to cut down teak, 
or other specially reserved trees growing 
on * warhaa* lands of which they are the 
occupants. The plaintiff therefore cannot 
have a decree declaring him entitled to cut 
down such trees.” 

So that the distinction between warhaa 
land, which could be considered as apper- 
taining to the cultivation of rice fields, and 
waste lands producing grass, which are 
better styled hhafi lands, was not dealt 
with in the judgment So it seems to me 
that that is a very good reason why the 
decision in Harischandta v. Borahji (2) is 
not an authority in the case now before us. 

The learned Judges considered that the 
question before them was concluded by the 

(1) (1879) P. J. 274. 

(2) (18?7)P. J. 9. 


derision in case (D. They say : 

“ Warhaa lands are waste lands and afs 
therefore included in the grant made by the 
S ate of waste lands io tl^e original gran- 
tee* The right to take r<ih from 4he^e 
lands for manuring rice lands centers no 
title to the soil or the trees grewmg in it, 
which remain the property of the grantee.” 
Therefore in that case the Court was not 
considering Ihaii lands 'but u arhas lands 
proper. 

This question arose in First Appea 
No. 149 of 1903 and No. Il of 1904 with 
regard to hhafi lands in Malad, and al- 
though the Kboti grant in that case may 
not lave betn worded in the same way as 
the Khoti grant in this case, ihe decision 
that hhati lands are distirct from wa'ihas 
lands which are appurtenant to rice hold- 
ings is directly in point. 

It comes to this, therefore, that as these 
hh(xii lands were included in the village of 
Vikhroli, it maybe said they were included 
in the lease which Goveinment granted to 
the Khot in 1837, and it might also safely 
be assumed that for centuries thevillacers 
iff Sabette have been accustomed to cut 
grass on the waste lands, 'it was required 
for feeding their animals or jor sale, and it 
nowhere appears, at any rate in this vil- 
lage, that the Khot has ever interfered with 
those rights of cutting grass. 

That of course by itself would not be 
sufficient to create anything in the nature 
of occupancy rights. But we find in ihei'e 
cases the evidence shows that a great deal 
more t^as done than merely entering on 
the land when the grass was ready to cut 
and removing the grass. These grass 
lands have been enclosed They have been 
sold by registered sale deeds. They have 
passed from band to hand under these sale 
deeds, and the Khot was perfectly aware 
that the villagers were enclosing the^ 
grass lands and were treating therh as if 
they belonged to them. In that state of 
affairs it is impossible to say that the vil 
lagers could not acquire by sudh action 
proprietary rights in the lands so enclosed 
and dealt with. 

There is no stgjgestion in this ca^ that 
these lands had not been s8 dealt with for 
a period of twelve years and upwards. It 
Vvould follbw, therefore, Unle^ the Khot 
chooses to contest the ^ue$tio|; ' in a 
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regular suit by^endeavouting to regain pos- 
session of grass lands of tbis nature, that 
the villager- claimants in these References 
have acquired an inieiest in the land 

in reference. * 

• 

It is not necessary for the purposes of 
the Reference to define exactly what that 
right is. But it is certainly clear that 
they have bden in possession of these 
lands, apd have taken the profits of these 
lands, .and have paid no assessment for 
them, and so they might certainly have 
made a perfectly good case for receiving 
the whole of the compensation. 

But it has been recognised in other 
similar cases not only on the east side 
of the island but also on the west side 
that some residuary interest, remained in 
the Rhot which entitled him to share in the 
compensation, and as this question was 
not fought out before the Assistant Judge, 
and considering all the circumstances and 
recognition of tbis method of apportion- 
ment, 1 do not think there is any reason 
A'hy it should be disturbed. 

It evidently was in the past recognized 
as a compromise between the conflicting 
interests of the Khot and the villager 
occupants who had been accustomed to 
take grass for their own purposes from the 
grass lands without paying anything by 
way of assessment to the Khot. There- 
fore, I think, that is the ground on which 
all these References ought to be decided, 
and we make it clear that there was no 
neceS'ity for the findings on various 
issues which were rai-ed in the lower 
Court, in particular issues Nos. 1, 2, 3, 4 
and 5. 

[His Lordship then dealt with the other 
appeals and dismissed them with costs ] 

Shah, J.: — I agree that all these ap- 
peals should be dismissed. I desire to 
state briefly the grounds upon which the 
two questions, first as to the market value 
pf.the various plots acquired, and second, 
as to the apportionment of the compen- 
sation, should be answered in the manner 
in which they have been answered by the 

trial Court in this case. 

« 

[His Lordship then dealt with the 
question of the value of the lands ac- 
quired and continued as follows.] 


The main question in these appeals 
round which the arguments have ranged 
is the question of apportionment. The 
Khot claims the whole of the compen- 
sation in re‘-pect of these bhati lands. On 
the other hand the villagers claim to have 
a substantial interest in these bhati lands 
on account of long and continued user 
thereof adversely to the Khot and claim to 
be entitled to the compensation in respect 
of those lands. 

It is not necessary for the purpose of 
deciding this question of apportionment to 
consider the points relating to the con- 
struction of Regulation I of 1808, nor is it 
necessary to deal with the general question 
as to Whether under the lease the Khot 
did or did not acquire any right to the 
bhati lands or other waste lands. What- 
ever his right under the lease may be, it is 
quite clear that, if the occupants of the 
particular plots acquired can show that 
they have been in enjoyment of the respec- 
tive plots for over twelve years and have 
enjoyed those lands in their own right there 
is no reason why they should not acquire 
the interest which they claim to haveii> 
those lands. 

The acquisition of rights by prej^cription 
is open in law to the-e villagers again.^t the 
Khot whatever his rights under the lease 
may be. The Government do not claim 
any interest in the land such as might go 
to reduce the market .value of the land 
acquired under the Land Acquisition Act. 
The lower Court has considered the ques- 
tion of the enjoyment of each particular 
plot by a particular individual very care- 
fully, and has dealt with that part of the 
case fully in the judgment. 

In the course of the argument no attempt 
has been made on behalf of the Khot 
except in relation to a few plots to show 
that the conclusion or the lower Court on 
evidence with regard to the possession and 
enjoyment of each particular plot by each 
particular holder is open to any objection. 
These conclusions, therefore, must be 
accepted to be right with regard to the 
enjoyment and possession by particular 
villagers of the particular plots in question 

• 

If we accept those findings, it is 
clear that the villagers, who are shown to 
have enjoyed and held these lands for a 
'number of years to the knowledge of the 
Khot, alid Without any as^rtion on* the part 
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of the Khot agaiost their enjoyment, are 
entitled to a substantial share in the 
compensation. On that ground it is clear 
that the claim of the Khot to the whde of 
the compensation cannot be allowed. If 
once the conclusion is reached that the 
Khot is not entitled to the whole of the 
compensation in respect of each plot 
acquired, then as regards the apportion- 
ment between the Khot and the villagers 
there is not any serious difference between 
the parties. 

In previous cases the occupants and 
the Khot have been held entitled to share 
the compensation in the proportion of 2 to 
1. It is in the same proportion that the 
lower Court has directed the apportion- 
ment of compensation in their cases; and 
in spite of the desire of the occupants 
expressed through their pleader in the 
course of argument, for the first time, 
that they should get the whole amount, 
there is no reason whatever to think that 
that is not a fair and equitable apportion- 
ment under the circumstances. 

The fact that they have filed no cross- 
objections, and have raised no objection in 
the lower Court to allow the compensation 
to be divided in that proportion goes a 
great way to show that they have all along 
understood their rights to be as determined 
by the lower Court That proportion has 
been accepted in some of the earlier deci- 
sions of this Court with regard to the 
Bhati lands, and that proportion, I think, 
may properly be accepted in these cases. 

I desire to add a word with reference 
to the decision in Eariichandra v. Sorahji 
(2) which has been relied upon by Mr. 
Desai as showing that all these hhatl lands 
are on the same footing as the warkas land, 
and that no length of enjoyment of such 
lands would give *any right of ownership 
over the same to the holder. I do not think 
that that decision has any such effect. That 
case was decided really on the evidence in 
that case; and it is pointed out that in the 
absence of any evidence the learned 
Judges declined to assume that the Suti- 
dars as such had become the owners of the 
soil in the toarkai land. 

They referred to the case of Vffsudev 
Bhaikar Pendse v. The Oollector of Thana 
(1) in the Judgment. It is clear to my 
mind that neither that case nor Fendne^s 
ca$e (1) helps the Khot in the present case, 
because the lands with which we are 


concerned are not exactly of the class of 
lands with which the Judges were 
concerned in that particular case; nor can 
1 accept those cafes as laying downl 
the general proposition, which it is] 
contended they do, that in no case can] 
wark n land be acquired by the holder by 
adverse possession against the Khot. 

But in the present case^,, we are not) 
concerned with the effect of these decisions! 
on what may be described as proper 
warkas land. These hhaii lands stand on 
the same footing for the purpose of Acquisi- 
tion of rights by prescription as ordinary 
lands; and I see no reason why these 
villagers who have been enjoying the 
produce of these grass growing lands, 
should not have the benefit, which the law 
gives to such occupation and enjoyment, as 
against the Khot. 

As regards the few lands, as to which 
Mr. Desai contended that the acquisition 
of rights by adverse possession was not 
established, I am of opinion that he has 
failed to show that the conclusion reached 
by the lower Court is wrong, 

Api eaU dismiisedt 

A. I. R. 1922 Bombay 3Q8 
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Emperor — Prosecutor 
V. 

Shankar Balahrishna JDeehpande — 

Accused Opposite Party. 

Cr. Ref. No 8 of 1922, decided on 29th 
March 1922. reference made by Asst: 
Judge, Thana. 

Criminal P.C>S» 307 -^Want of sanctionunder 
g, 195 does not bar ivterference by High Court 
under 8 537 . 

The fact that there was a want of neoessary 
sanction before the prosecntioo was instituted 
is no ground for the High Court to decline to 
interfere in reference, if no failure o! justice 
has been occasioned. The words of S. 307 (3) 
are wide enough to cover the limitatioua 
which exist upon High Court’s powers in deal, 
iog with appeals ander S. ^87. 

S. 8. Patkatf Government Pleader^tot 

the Crown. 

Amin and A- fi. Gadkari-^-ior Accused 

Macleod, C. J. — This is a reference hy 
the Additional Sessions Judge of 
Thana under S. 307, Criminal Proce- 
dure Code. The two accused were 
charged before the Addidonal Sessions 
Judge sitting with a Jury under S. 467 
or Ss. 467 and 109 or S. 114, Indian 

"Punal fTindii- Tf «raa oll^cr^d fhof 
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bad forged tBe will of one Kashinath 
Shanker, deceased, or had abetted the for* 
gery thereof. 

The Jury disagreed, three were in favour 
of an acquittal, and two were of opinion 
that both the accused were guilty of abet- 
ment of forgery. The Judge, in making 
reference* has expressed the opinion 
that both the accused were guilty, and has 
g\yen hi^ reasons therefor. 

At the outset a point of law has been 
raised founded on the fact that no sanction 
was obtained prior to the prosecution. The 
will, which it is alleged was forged, wa<^ 
produced on the 1 9th October 1920 by the 
first accused in the Small Cause Suit No. 
82+ of 1920. No objection was taken at 
the trial on the ground of warit of sanction, 
and if the accu.sed had been convicted, and 
had filed an appeal to this Court, there can 
be no doubt that under S. 537, Criminal 
Proc<>dure Code, tha^ senret^ce could not 
have been reversed or altered for want of, 
or any irregularity in, any sanction requir- 
ed under S 195 unless such want of irre- 
gularity had occasioned a failure of 
justice.^ 

But it has been a’'ga0j that be- 
cause the ca^e comes before us under 
S. 307, S. 537, is not applicable. Under 
S. 307, sub*section (3): — 

*' In dealing with the case so submit- 
ted the High Court may exercise any of 
the powers which it may exercise on an 
appeal, and subject thereto it shall, after 
considering the entire evidence and after 
giving due weight to the opinions of Ses- 
sions Judge and the Jury, acquit or convict 
the accused of any offence of which the 
Jury could have convicted him upon the 
charge framed and placed before it.” 

The whole ca«e, therefore, is open 
to thq Court when hearing a reference 
under S. 307, Criminal Procedure Code, 
and in dealing with the reference, the 
Court exercises all the powers which it 
*ie3thrcise& on an appeal. But it would not 
have the power, if it were an appeal, of 
dealing with the case by altering or rever- 
sing the finding, sentence or order passed 
by a Court of# competent jurisdiction for 
want of, or any irregularity in, any sanc- 
tion required by S. 195, Crimiral Proced- 
ure Code, unless such want or irregularity 
bad occasioned a failure of justice, and 
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it would appear to follow that it is. not 
competent to this Court to take any action 
in consequence of a want of sanction 
which would take the form of an order 
quashing the whole of the proceedings and 
directing a retrial since we do not think 
that any failure of justice has been occa- 
sioned. 

Such being the case, 1 think that we are 
entitled, although S. 537, Criminal Proce- 
dure Code, does not directly apply to a re- 
ference under S. 307, to hold that the fact< 
that there was a want of necessary sanc- 
tion before the prosecution was instituted 
is no ground for our declining to interfere 
in this reference. (Agreeing with the S J. 
on the merits of the case his Lordship 
convicted the accused under S. 467 read 
with S. 109, LP.C and sentenced them to 
two years rigorous imprisonment and 6 
months simple imprisonment respectively.) 

Shah, J. — I agree. I have nothing to 
add as regards the merits of the ca^e. 

I desire to deal briefly with the point of 
law which has been raised for the first timtf 
in this reftrence on behalf of the accused. 
The point ibthat as the will was produced 
in a civil suit, and as no sanction was ob- 
tained as required by S. 195, Ci^iniinal Pro- 
cedure Code, the Court could not take cog- 
nizance of his offence. Admittedly this 
point was not raised either before the Com- 
mitting Magistrate or before the trial 
Court, and the whole question is whether 
it is open to us to give effect to it at this 
stage, when the case is before us on refer- 
ence under S. 307, Criminal Procedure 
Code 

It is clear from the provisions of S. 537 
that in appeal we could not reverse or alter 
any finding, sentence or ordvir passed by a 
Court of competent jurisdiction for want of 
any sanct on required by S. 195, unless we 
were satisfied that such want had occasion- 
ed failure of Justice. The section does not 
in terms apply to a reference under S 3( 7. 
But S. 3< 7, sub-section (3), provides that 
**the High Court itiay exercise any of the 
powers which it may exercise on appeal, 
and subject thereto it shall, after con^der- 
ing the entire evidence and after giving due 
weight to the opinions of the Sessions 
.Judge and the Jury, acquit or convict 
the accused of any offence of which 
the J<Uy could &ve donvicted 
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him upon the charge framed and placed 
before it.** 

It seems to me that the?e "words are 
wide enough to co^er the iimitatirns which 
exist upon our powers in dealiig with 
appeals. As the > eciion provides that sub- 
ject to the powers which we may exerci-e 
in appeal, we have to acquit or convict 
the accused, I thii k it is necessarily im- 
plied that Whdt we emnot do on appeal 
in virtue of the provisions of S 537, we 
cannot do on reference under S 307. 

The point is not free from difficulty, as 
we have to infer by implication a limita- 
tion on our powers as regards procedure 
and as the Leyis'ature has omitted to pro- 
vide in terms for such a ca-e, though there 
is express provision regards cases 

coming up for confi mation ri sentences 
or by w ly of appeal or revision before 
this Court B it t think the implication 
is clear, and I do not see how we can 
refu-e to give effect to that opinion 
in view of the terms of sub- section (3) of 
S. .07. 

Subject to the powers which we may 
j^exercise on appeal this Court must conf-i- 
der the entire evidence, and after giving 
due weight to the opinions of the Sessions 
Judge and the Jury either acquit or convict 
the accused, I think therefore, that the 
limitation comained in S. 537 applies to 
proceedings under S- 307. It is not sug- 
gested in this Case that the want of sanc- 
tion has occasioned any lailure of jus- 
tice. 

It is unfortunate, however, that the 
need for sanction, which wis obvious, was 
not rtali-ed by the complainant or by the 
proseci.t'On or by the lower Courts in time. 
1 do not think that the w ant of sanction 
has any effect upon the pie.-eut proceeding 
now. 

Conviction and 4ence confirmed. 
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Macleoi), C J. and Shah. J. 

Motilal H rahhai and otket$ — Opp, 
Party-Appellants. 

V. 

Bai Mani — Applicant Respondent. 

. F. A. No 25fofl9l8 decided on 6th 
September 1921 fron the decision of 1st 
C.ass Sub. Judge, Ahmedabad. 

(ai Execufion-^Ooneiruotion of decree 
tion Court cannot deal with matter rut dealt with 
"by trial Court. 

The fact tkat the plaintiff prayed that 
the shares with all subsequent Ibbum should be 
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transferred to him on psynient of mortgage 
money of the shares does not give 

the execution Court power to deal with sub* 
Bt^quent issues, if th^^re was no evidence before 
thf* trial Oourt of sub-equent ij^sues and if it 
could not be said that they were mentioned in 
the suif. (P. 372, Col. 1.] 

(b) M or f gape— Shares — Fresh capital — Sub- 
ehares whether accretion depends upon whether 
it ie treated as capital or dividend. 

■Wht-ther, n mr'Ttg*»8''e of sbai.es beio|? in the 
same poBition aa a life tenant, any accretion 
to the mortgaecd shares hy the iesu^, of fr'*Rh 
capital mii^t be treafcpd as belomeluor to the 
corpus deoends on whpth«ir scrurnulat^'d profits 
are distributed ns dividend or 'converted into 
capital If a ►um which i» entered in the bal- 
anoA ftheet to the c-edit of the Reserve Fund is 
transferred from the ft serve Fund to the Capi- 
tal Account and new shares issued to the exi**};- 
inv sharp-holders, it tnay he ®aid that there is 
a distribution of cnpHal and the life-tenant enn 
only g -t the interest on the new shares, hut if 
the shsTe-hotders, prefer instead of getting 
dividends paid to Iht'm in cash, the amount to 
the credif of profit und loss account available 
for navraent of dividends in a particular year 
should be transferred to the capital account 
and new shares d in repp«»ot thereof, olear- 
U there is a distribution of dividends, and the 
life-tenant would entitled to retain the new 
shares. The a-^cident of certain shares having 
been transferred to life-t*»nant as security for 
the loans makes no difference to the rights 
of the parties to the shares ap-^r^ from the 
nrioitgngA. "Ponch v. Spronle (1887) 12 App. 
Gas. 386; (1894) 3 0b 57iFol1. 

[P. 372. n 1. 2.) 

(e) Cml P. C., S. 47^Need not be strictly 
construed 

Pe- Shah cr:— It is not nece«»8a^ry to put a 
strict construction npou the terms of 8.47, so 
as to exclude the consideratioo of a question 
which is closely connected with the subject 
matter of the decree, [P. 374, O. 2 J 

Cnvajee with (7. N" Thnhire and F. 
Dimtiii^iot Appellant. 

I B'thad**Tj i and JSf. yiehta — for Res- 

pondent. 

Macle^d, C. J.;— Thi4 is an appeal by 
some of the defendan s in Suit No. 67 > of 
191 8 in the First Class Subordinate Judge’s 
Court at Ahmed^bad against an order 
p i«se 1 by the Subordinate J'-dg#* in Dar- 
khast No. 96 of 1919 issued by the success- 
ful plaintiff in execution of his decree. 
Th^t decree provides as follows; ‘*The 
plaintiff do pay R«. 11,939- 1 5-0 to defend- 
an s Nos. I to 5 and redeem frotn them 
the mortgaged shares, together with the 
iss »e«; mentioned in the suit and the defen- 
dan s Nos. 1 to 5 do 01 ^ receiving the 
above sum get the said shares trans- 
ferred to the name of the plaintiff in 
the books of the defendant No. 6 Com- 
pany.” This degree was con^rmed, on 
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appeal to the High Court. 

* Id order to understand the ques ions 
which are at issue m ibis appeal it will 
be necessary to set out the facts relating 
to the mortgage * which was sought to be 
redeemed in that suit. The plaintiff was 
Mani, the daughter of one Girdbarial 
Dalpatiam, who had a dispute with one 
^chratlal regarding the ownership of forty- 
eight snares in ihe Abmedabad Ginning 
apd Maftufacturing Comi any. That dis- 
pute was sealed by arbitration As a result 
tweniyTour shares were transferred by 
Girdharlal to Achrathal, the remaining 
tweniy-lour were to remain in the name 
of Girdharlal but he was only to retain 
Rs..l,llJ0 out ol the dlvidend^; the balance 
being' payable to Achratlal and Guiab his 
mistress. 

In 1883 Girdharlal in consideration for 
Rs. 7,500 borrowed from Achratlal trans- 
ferred to the latter five out ot the twtnty- 
four shares retained by him, Girdharlal, 
under the arrangement of 1883. Achratlal 
died in 1885 and thereafter Girdharial not 
having paid the excess dividends over 
Rs. 1,100 to Guiab borrowed Rs. 4,439- 
15-0 from thef trustees of Achratlal on the 
same security. 

Thereafter the trustees continued to 
receive the dividends on the shares. 
Guiab is now dead and Girdharlal is en- 
titled to tha shares and all dividends dec- 
lared thereon on redeinption of the .nortgage. 
The principal i^sue in the suit was on what 
terms the plaintiff should be allowed to 
redeem. The defendants claimed to retain 
the ' dividends without an account being 
taken and also to be entitled to interest on 
the principal debt. 

The trial Court held that the plaintiff 
should be allowed to redeem on payment 
of the principal debt without any account 
being taken of interest or dividends, it is 
imporiant to note that throughout the 
judgment the Subordinate Judge refers to 
the mortgaged property as consisting of five 
shares which were numbered in ihe plaint 
2^6 to 270. The original face value was 
Rs. 1,000 for each share. 

It is admitted, however, that before 
1883 for each original share a sub- share of 
Rs 500 had been issued, although Beaman, 
J. in his judgzxftnt refers to the face value 
of the hve shares as amounting to 
RSi 7,500, as if in some way or other the 


sub-shares were considered as increasing the 
face value of the oiiginal shares. Inese 
sub-sbaie.^ presumably were transfened 
to Achratlal although they nONAhere 
referred to in the judgment, but the decree 
allows redemp.ion cf the mortgaged e^haies 
together with the issues mentioned in the 
suit. 

It is these last words which have formed 
the foundation lor the present dispute. 
The five shaies numbered 2t6 to 270 with 
their hve sub•share^ existing at the date of 
the mortgage of 1883 constiiu ed the mort- 
gaged properly, as stated m para. 4 of 
the plaint But in the pia^er ot the plaint 
the plaintiff a.^ked for an account to be 
taken and for a direction that on payment 
being n.ade the five e bares in dispute as 
also the issues thereof that there might be 
at ptesentt should be transferred to the 
plaintiff’s name. There was no averment 
that any fresh issues had come into exist- 
ence after the mortgage. 

Now in ISpb ceriain special resolutions 
were passed by the Corrjpany, to the effect 
that — 

(1) The capital of the Companyr 
should be increased by Ks. 5,25,010 to be 
called B capital divided into :)50 whole 
sbaies of Ks. 1,000 and t 50 half shares of 
Ks. 500. To those of ihe present share- 
holders who had a whole shaieof Ks. l.bOO 
one whole share of B capital was to be 
given and to those who had a present half 
share of Rs. 500 cne hall share or Ks. 500 
of the B capital was to be given. 

(2) At the time cf declaring a dividend 
the share-holders should be paid a dividend 
at the rate of 6 per cent, in cash and the 
rest should be credited in the certificate for 
call. 

We have been given to understand that 
the B capital has been fully paid up out of 
dividends declared in excess of 6 per cent, 
but there is nothing on the record of the suit 
or of the Darkhast to show by what instal- 
ments the B capiial became iuliy paid up- 

Considering that it was perfectly 
well known that the trustees of 
Achratlal, by ‘reason of five shares 266 
to 270 and their five sub-shares, repre- 
senting A capital, standing in their 
name, had become the holders of five 
whole shares and five sub-shares of B 
* catntal, it is almost incredible that the 
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question whether the B shares should also 
be transferred on payment of the principal 
debt should have passed unnoticed. Even 
the five sub-shares of A capital are now- 
here specifically referred to. It was emi- 
nently a question to be decided in the suit 
and not in execution proceedings. The 
execution Court can only give effect to the 
decree as it stands. 

The defendants have to transfer to 
plaintiff the mortgaged shares with the 
issues mentioned in the suit, but theri is 
no mention of B shares throughout the 
proceedings except in Exhibit 14 referred 
to by the lea ned Judge below. If they 
had been referred to in the course of the 
suit then it might be said that the execu- 
tion Court might order all shares and sub- 
shares issued after the mortgage to be 
transferred after ascertaining what shares 
had been so ii^sued . 

But the mere fact that the plaintiff pray- 
ed that all subsequent issues should be 
transferred does not give the execution 
Court power to deal with subsequent issues, 
if there was no evidence before the trial 
Court of subsequent issues and it could not 
be said that they were mentioned in the 
suit. 

We do not even know whether the sub- 
shares of A capital which are mentioned in 
the special resolution of 1886 as half sha- 
res bore the same numbers of the corres- 
ponding whole shares or were given fresh 
numbers. But as far as we can gather 
from the meagre information on the record 
the calls on the B capital were paid by 
means of dividends which would otherwise 
have been paid to the holders of the A 
capital, their dividends in the meanwhile 
being restricted to 6 per cent. 

Eventually, therefore, the mortgagee 
it)stead of getting Rs. 7,500 in cash as di- 
vidend in excess of the 6 per cent, actually 
paid on the A capital mortgaged, became 
the owner of fully paid shares of B capi- 
tal. In any event, it might be argued that 
the mortgagor would not be entitled to 
have these shares transferred to him with- 
out an account being taken of the amount 
of dividend which was utilised in paying 
the calls on the shares instead of being 
paid in cash to the mortgagee.' 

But this Court has decided that the 
mortgagor is not entitled to an account of* 
diyid^ndi^ was not liable* to pay 
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interest on the loan. It^ woald seem, 
therefore, that if the question had be?n 
considered at all in the suit proceedings 
the mortgagor could at the least have been 
directed to pay Rs. 7, 500t before he would 
get back the B shares, but‘Obviously that 
is not an order which can be made in exe- 
cution. 

It has been contended that a mortgaged 
of shares is in the same position as a life- 
tenant, and that any accretion to tbp 
mortgaged shares by the issue of fresh 
capital mu^t be treated as belonging to the 
corpus but as pointed out by Lord Hers- 
chelhnRowcA v. Sproule, (1) that depends 
on whether accumulated profits are dis- 
tributed as dividend or converted into ca- 
pital. 

If, as in that case, a sum which is en- 
tered in the b-^lance sheet to the credit of 
the Reserve Fund is transferred from the 
Reserve Fund to the Capital Account and 
new shares issued to the existing share- 
holders, it may be said that there is a dis- 
tribution of capital and the life- tenant 
can only get the interest on the new 
shares, but if the share-holders prefer that 
instead of getting dividends paid, to them 
in cash, the amount to the credit of profit 
and loss account available for payment of 
dividends in a particular year should be 
transferred to the capital account and new 
shares issued in respect thereof, clearly 
there is a distribution of dividends, and the 
life tenant would be entitled to retain ‘the 
new shares. But vve have to endeavour 
to ascertain what was actually decided by 
the Court which passed the decree. 

The learned Subordinate Judge in allow- 
ing the plaintiff, under the terms of the 
decree to redeem the B capital as well as 
referred to Exhibit 14 (which seems to be 
a mistake for Exhibit 78) in the suit which 
was a statement brought in by the defend- 
ant of the dividends of the five shares re- 
ceived after Dhadarva 1939. It contains 
the dividends on the five shares and sub- 
shares in existence at the date of the mort- 
gage as also of the five shares and five sub- 
shares of B capital. 

He deduces from that statement that 
the . defendant did not claim the B 
capital .shares themselves as represeatr 
ing. payment of divideifds. He also 

(n (1887) 12 A, C 385«56 L y Cb* 
1037 « 36 W: R. 193 « 57 L. t. 345. 
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points out that the mortgagee had always 
,trea ed the B shares as part of the property 
mortgaged I and that when the mortgagor 
prayed for redemption of the five shares 
with all the iseues thereof up to the date 
of fhe suit, no objection was made to the 
claim by the defendants in their written 
statement, and as the five mortgaged 
shares mentioned iu the decree clearly 
included thV five A sub-shares without 
mentioning them, they also must be taken 
as including the five whole and five half 
shares of B capital. 

There is considerable force in this argu- 
ment. If there was no evidence at all on 
the record from which it could be deduced 
that the learned Judge was aware of the 
issue of B capital it might be said that the 
mortgaged shares referred only to A capital 
but with Exhibit 78 before him the learned 
Judge was aware of the B Capital and 
yet throughout the case the mortgaged 
property is referred to as the five shares. 
If the defendants when asked to bring in an 
account of the dividents made no claim to 
include the B shares as icpreseniing divi- 
dends but only i mentioned the dividends 
on the B shares, and if they allowed 
the mortgaged property to be referred to 
throughout as the five shares Nos. 266 to 
270, 1 think it may fairly be assumed that 
it was so obvious to the Court and to the 
parties that the B shares were accretions 
to the K shares that no one thought of 
taking the precaution of stating that as a 
fact. 

I should prefer to take this view, rather 
than the opposite one, that both parties 
understood that the B capital should be 
treated as dividends, so that it was not 
necessary for the Court to make it clear 
that only the A capital could be redeemed, 

I think the appeal should be dismissed 
with costs. 

Shah, J: — After stating the facts about 
the 'mortgage* of the shares, the issuing of 
sub shares, the decree in plaintiffs’ suit to 
redeem and execution proceedings his 
Lordship proceeded). The defendants 
have appealed to this Court and it is 
argued on their behalf that the decree does 
hot refer to' these new shares and that the, 
plaintiff IS nat entitled to them, as the 
High Court must be deemed to , have by 
necessary implication negatived their clainf 
t^«m- 


It is further urged that the question 
aris.ng between the parties with reference 
to these new shares cannot be dealt with in 
execution; that these shares repretent the 
dividends of the old shares and not an 
accretion to capital that they should go to 
the representatives of Achratlal and Bai 
Gulab and not to the plaintiff, and that in 
any case the plaintiff should pay back the 
original profits used by the Company in 
paying up the calls of the new shares. 

On behalf of the respondent it is urgevl 
that the terms of the decree are wide 
enough to cover these new shares, that 
the decree should be interpreted in the 
light of the pr.ayer clause whereby she 
claimed five shares with all the issues in 
relation thereto up to the date of suit which 
would include the new shares of the B 
capital nowin question. 

Ifc is also urged that the defendants 
never raised the contention that they were 
entitled lo these shares of the B capital 
even though they contended that they were 
entitled to all the profits of the old shares 
and were in no way liable to account for 
the same, and that the point must be 
deemed to have been decided against them 
by implication. 

It is also urged on her behalf on merits 
that these new shares formed an accretion 
to the capital and that as between the 
remainderman and the life-tenant, on the 
expiry of the interest of the life tenant, the 
shares must go to the remainderman, 
according to the principle of the decision 
in Bouch v. Sproule (1). 

As regards the first question relating to 
the construction of the decree, it is by no 
means free from difficulty. In the plaint 
no express reference was made to these 
shares of 1885 though tbe fact must have 
been known to the plaintiff. In the prayer 
clause. however, ‘the five shares 
Nos. 266*270 together with the issues 
thereof that there may be at present* have 
been referred to. In the wriiten statement 
the original five shares are referred to, but 
DO contention is raised as to the new shares 
of tbe B capital. 

The Judgment of the trial Court is 
silent and so are the Judgments of the 
High 'Court on the question. At the 
8me»t|fne it may be mentioned that 
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trustees filed a statement (Exhibit 78) of 
the dividends received from time to time, 
in which they showed the dividends not 
only on the old shares of the A capital 
but also on the new shares of the B 
capital. 

They however, did not show the new 
shares as forming part of the dividends 
received. The question was not raised 
on either side and tue expression either 
‘mortgaged shaies* used in the^ Judgment 
of the trial Court and the words * the mort- 
gaged snares together with the issues 
mentioned in the suit ’* are not clear 
enough to place the matter beyond contro- 
versy. Having regard to the importance 
of the point and the absence of any evi- 
dence as to whether the i^hares represented 
the dividends on the old capital, it is 
difficult to hold that the decree gave to the 
plaintiff something, to which no express 
reference was made in the Judgments or 
in the pleadings. 

The proceedings in the suit do not throw 
any light on the meaning of the words 
used, and the words used in the decree 
are capable of being interpreted in either 
sense. The ‘mortgaged shares* might 
include the accretion to the shares : but 
where the question, whether the new 
shares were an accretion to capital, has 
not been raised and decided on its merits, 
I do not think that under the terms of the 
decree the new shares could be held to be 
included in the expression ‘mortgaged 
shares * 

As regards the point that the question 
must be deemed to have been decided by 
implication , I do not see how it could be 
treated as having been decided against the 
plaintiff. There is some force in a similar 
contention urged on behalf of the plaintiff 
against the defendants. Though the new 
Shares were not expressly mentioned in the 
plaint, the words used in the prayer 
clause were clearly wide enough to in- 
clude them. 

The trustees might htve, and it may be 
Said with some justice, ought to have 
raised the point as to the new shares ; and 
if they did not raise it, it mast be deemed 
to have been decided against them. 
After a careful consideration of the ques^r 
tioa and tauing into consideration the 
attitude of the trustees as indicated 
by the statement of accounts filed by 
tlifem in the suit, X am not satisfied |that 

.a . ' 


the effect of the omission on their part 
to raise the question ought to be pressed 
against them to the extent of holding that 
the point must be deemed to have been 
decided against tht^m by implication. It 
would be reading the moffusSil pleadmgs 
with a strictness which might work injus- 
tice and which under the circumstances of 
this case I must decline to do.^ 

The question then arises whether the 
rights of the parties to the new shares* 
could be determined in these proceedings. 

1 think they could be determined. The 
words of the decree are not unequivocal ; 
and under the circumstances the question 
whether the new shares are an accretion to 
the mortgaged property appears to me to 
be a question relating to the execution, 
discharge or sa^islaction of the decree. The 
scope of the inquiry in the exe:ution pro- 
ceedings must be determined with reference 
to the terms of S. 47 of the Code of Civil 
Procedure ; but it is not necessary to put 
any strict construction upon that section 
so as to exclude the consideration of a ques- 
tion which seems to be so closely connec- 
ted with the subject-matter of the decree. 

Further, under S. 47 it would be open to 
us to treat the proceeding as a suit, if 
necessary, under S. 47 subject to the 
conditions mentioned in that section. I 
do not think, however, that it is necessary 
to adopt that course in this case. 

In connection with this question, 1 must 
say that the evidence adduced by the par- 
ties is meagre. As to the proceedings of 
the Company, there is a ^ur$hi$ put in by 
the defendants which gives some inior- 
mation as to the way in which the new 
capital was raised and the new shares 
issued. 

But the difficulty of deciding a ques- 
tion of * Tact of this mature has « been 
pointed out in various English cases, of 
which fiouch V, 8proul0 (i) is a type. We 
have to considtr the piovisions of the 
settlement of 1883, and the statement of 
accounts filed by the trustees* 

I should have preferred to have the 
copies of the Articles of Association 
and of the resolutions of the Company 
with reference to the B capital and the 
way in which the calls Were made in 
respect of the new shares. It U need* 
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less, hQwevet, to delay these proceedings 
<iny further; neither party has asked for any 
further opportunity to adduce evidence on 
this question. 

* 

• 

Acfcording* to the terms of the settle- 
ment of 1883 as also on the findings of 
the High Court in the appeals from the 
trial Court’s decree, it is clear that 
Acbratlal and Bai Gulab had only a life- 
intereA in the old five shares and that 
nltimatsly they were to belong to Girdharlal 
or his heirs subject of course to the mort- 
right created subsequently by Gird- 
harlal in favour of Achratlal. 

Thus all the dividends would go to 
Achratlal and Bai Gulab and the old 
shares would absolutely belong to the 
plainJff. after the mortgage amount was 
paid. The accident of the shares having 
been transferred to Achratlal as security 
for the loans makes no difference to the 
rights of the parties to the shares apart 
from the mortgage. It is clear that the 
old shares carry with them the right to the 

allotment of the new share?. 

• 

Fol* instance it is difficult to hold that if 
the shares bad not been mor gaged and 
transferred to Achratlal and had continued 
in the name of Girdharlal, the new shares 
could havfe been or should have been issued 
to Achratlal as part of the profits of the 
old shares tind it is not suggested on behalf 
of the defendants that in respect of the 
remaining nineteen shares or such of them 
as continued in the name of Girdharlal, 
the trustees of Achratlal have or could 
have claimed the shar-s of the new capital 
B issued to Girdharlal as part of the divi- 
dends which were claimable by them under 
the settlement. 

The right to be allotted the new shares 
went with the old shares; and I find 
nothing On the record to support the view 
that the new shares formed part of the 
dividends in respect of the old shares. The 
evidence as to how the calls were received 
is not clear; but it seems to me to be a fair 
inference under the circumstances that the 
profits of the Company were capitalized 
and that the%ew shares were allotted to 
tho holders of the old shares as part of the 
capital and did not represent the dividendsT 
on the old shares. 


At any rate the trustees have produced 
no evidence to show *that that is not the 
correct inf trence. On the contrary their 
statement of the profits received shows 
that the new shares were not treated as 
part of the dividends received on the old 
shares. It is very doubtful whether under 
the terms of the settlement, apart from 
the mortgage, Bai Gulab could have 
claimed the dividends on these new shares 
as part of the dividends on the old shares 
during her life-time from Girdharlal. 

The money was advanced to Girdharlal 
on the securiiy of the old shares; and the 
new shares, as I understand the effect of 
the Company’s proceedings, were an ac- 
cretion to the old shares. The title to these 
shares would follow the title to the old 
shares; and in my opmion the plaintiff is 
entitled to claim them. The special <te- 
solutions of the 5ih September 1886, a 
printed copy whereof has been produced 
before us, also show that in substance 
What the Company did was to capitalize 
the profits. 

No doubt the question would arise as to* 
whether there is any equity in favour of 
the trustees as regards the amount of the 
shares which but for the capitalization of 
the profits the Company might have been 
distributed as dividends on the old shares. 
The trustees had the benefit of the security 
afforded bv the new shares during the con- 
tinuance of the mortgage, and the question 
of their right to the profits of these shares 
as forming part of and going with the 
profits of the old shares has already been 
decided- in the suit in favour of the trustees. 

I do not think, therefore, that there is 
really any equiiy in their favour, and if 
the profits were capitalized by the Com- 
pany, I do not see how the defendants can 
claim those profits on the footing that if 
they had not been capitalized they would 
have been distributed as dividends on the 
old shares I do nor think that under the 
circumstances the principle underlying the 
decision in Mn^anh v. Hitchens (2) can 
apply to this case- 

1, therefore, concur in the order proposed 
by my Lord the Chief Justice. 

dismisBed. 

(2) (1894) 3 Ch. 578=13 R. 38 « 
63 Lf 4- Ch. 797 = 71 UT. 655.. 
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(Full Bench ) 

Macleod. C. and Shah and 
Fawcett. JJ. 

Hiralal Mot ichand —Plaintiff 

V. 

Qanpat Lahanu and others — Defend- 
ants. 

Civ.Ref. No. 19 of 1920 decided on 1st 
July'1921 reference made by Sub-J. Ahmed- 
nagar in C. S No. 317 of 1920. 

Court Ftea Jct^S. for balance on 

aicount — Court fee is payable not on each item 
hut on aggregate balance. 

In a Buit for a balance due on a Khata which 
would ordinarily contaia a nuiubv^f of items, 
each item does not constitute a distinct subject. 
The Bubject matter of the suit is the balance 
due cn the acoounbaod, therefore, in suoh a 
case ibe Court fee payable is the Couit fee on 
the ai^gregatc amount and not on each itom m 
the^. khata. [P 376 , 0. 2.] 

S> B. GoJchale : — In support of tbe Re- 
ference. 

K. J'T. Koyajee : — To oppose the Refer- 
ence. 

Macleod, C. J. — This is a reference 
])y the First Class Subordinate Judge of 
Ahmednagar. The plaintiff sued to re- 
cover from the defendants nine items 
which stood debited in the khata of the 
defendants in the plaintiff’s books ani 
which still remained undischarged after 
givings credit foi the amounts paid by the 
defendants in discharge of the previous 
items of debit. 

It seems clear that the suit really was 
for the balance due on an account. The 
question was raised whether the Court-fees 
were not chargeable as if each item was a 
distinct Subject so that the aggregate 
amount of ‘fees’ should be calculated as if a 
separate suit had been filed for each item. 

In the case of JBamach indfa v. A^ppaji 
(1) the plaintiff sued to recover a sum of 
Rs. 63-10*6 as the balance due to him by 
the defendant on a, khafa^ ‘alleging that the 
amount claimed represented the aggregate 
sum payable in respect of seven separate 
transactions which took place on different 
dates.’ 

The Subordinate Judge referred the 
following question to the High Court — 
Whether the plaint was sufficiently 
stamped when it bore stamps of the aggre- 
gate value of tbe amount sued for and, if 
not, what additional stamp ought it to 
bear. The Court decided that thesevera] 


items in the khata constituted ‘^distinct 
subjects*’ within the contemplation of' 
Section 17 of the Court Fees Act and were 
not connected so as to form one subject. 

A similar question arose in very simi- 
lar case. Vithallaiv. Narayan^ [(1901) 
Civil Reference No. 9 of 1901, decided by 
Jenkins, C. J., and Chandavarkar, J., on 
the 26th September 1901] . .where the 
plaintiff s.ued to recover -on a khata a 
principal amount of Rs. 15-1-3 with inter 
e^t. The Judges said there that the plain 
tiff had;brought a suit upon the transac- 
tions noted in Schedule I, II and III. The 
plaintiff paid Court fees cn the aggregate 
amount, and not on each transaction sued 
upon. 

The case of JBamachandruY. Appaji (l) 
vas referred to and must have been 
before this Court when the reference v^as 
heard. But the Court, consisting of Sir 
Lawrence Jenkins and Mr Justice Chanda- 
varkar, was of opinion that the Subordi- 
nate Judge was wrong in thinking that the 
Court fees should be charged on each 
item, as the suit did not embrace two or 
more subjects, but only one. Ifo reference 
was made in the judgment to the ca^e of 
BamehandraY. Appaji (1) as the Court 
may have considered that they were not 
differing from the decision in that case. 

But it seems that some do' bt has 
arisen in the mind of the SiTbordinate 
Judges as to how Court fees should be 
calculated in the case of a suit fora 
balance due on an account : and it is de- 
sirable that there should be an authori- 
tative decision on the subject. It seems to 
me in a suit for a balance due on a kh ifa 
which would ordinarily contain a number 
of items, each item does not constitute a 
distinct subject. The subject matter of 
the suit is the balance due on the account 
and, therefore, in this case the Court fe 
payable was the Court-fee on the aggre 
gate amount and not on each item in tht 
khata 

Shah, J. — I agree. 

FiwcettJ. — I agree.-— I think the 
general principle applicable is that 
laid down in Qriwhly v. Aykroyd (2) and 
Bonftey y . Wordsirorth (3), which was 

(2) (1847) 17 L.J., Ex. l^»IEx.479 
«12 Jur. 357. 

, (3) (1836) 18 C.B. 325-25 L.J.C.P. 
205 » 2 Jur. N. S. 494*139 E. R. 


fil i\ Qom o T< nnt 
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followed in •Andtreon W fight and Co. 
v.,Kalagarla Surjinnra^n (4) and Kedar 
Nath 7 . Dtnohandhu Shaha (5}« This is 
that where a tradesman has a bill against 
a party for any account in which the items 
are so connected together that it appears 
that the dealing is not intended to termi« 
nate with one contract, but to be con- 
,tinuous, so that one item, if not paid, shall 
be united with* another and form one con- 
tinuous demand, the whole together forms 
btit one cause of action and cannot be 
divided* 

In the present case, separate ftems, 
which make up the amount of the balance 
due, are connected in this way, so that 
there is one cause of action and it follows 
that there is only one subject in the suit, 
which does not, therefore, embrace “ two 
or * more distinct subjects’i within the 
meaning of Section 17 of the Court Fees 
Act. Answer accordingly , 

(1686) 12 Cal. 339. 

(5) (1915) 42 Cal, 1043= 31 I. C. 626 

= 19 C. W. N. 724 

A. I. R. 1922 Bombay 377 (1) 

MACLEOD, C.J., AND SHAH, J. 

Sun der 8 pinner — Applicant- A ppellant . 

V. 

Mtkan jB Auia— Opposite Party-Res- 
pondent. 

Civ. Extra. Application No. 34 of 
192 L decided on 24th June 1921 from 
an order of Jirst Class Sub. ]., Surat in 
S. No. 433 of 1920. 

Civil P. <7., O, 9, R- 13 and O.V, B. 20 — Service 
of summons by registered letter— --Ex parte decree 
— Defendant alleging non^service ia entitled to 
.retrial* 

Service by registered post is st any time 
a poor substitute for personal service, which is 
directed by the Code. It is allowed to litigants 
ds a matter of convenience If defendant 
represents to tbe Court that ha had not been 
offered the postal packet, be is entitled to re- 
rial where an ex parte decree has been passed. 
0. y. Thiihor — for Applicants. 

Batanlal Ranchhoddas — for Opponent. 
Macleod, C. J. — We need say no more 
in this case than that the defendant, on 
rftpresenting to the Court that he had not 
been offered the postal packet, was entitled 
to a re trial. Service by registered post is 
at any time a poor substitute for personal 
service, whicl^ is directed by the Code. 

It is .allowed to litigants as a matter 
of convenience. But when sitting on the 
Original Side 1 have invariably allowed a 
defendant a re- trial, if, after ^ tbe decree 
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bad been passed E^ainst him on evidence 
that the summons was sent by registered 
post and returned refused, he appeared 
and denied that the packet bad ever been 
delivered to him by the postal authorities- 
Rule will be made absolute. 

Costs costs in the cause. 

Shah, J, — 1 agree. Rule made absolute. 

A.1.R 1922 ei^bay 377 (2). 
Macleod C. J. and Shah, j. 
Rrishnfji Shrtdhar Bar de— Applicant 
— Appellant. 

V. 

Mahadeo Sakharam Patil — Opponent — 
Respondent. 

Civ. Extra. Application No. 80 of 1921 
decided on 28th June 1921, from an order 
passed by Judge of S C. Court, Poona, 
Application .No. 474 of 1920 in Arbitra- 
tion Case No. 1 of 1920. 

Civil P. C.tS, 39 — Auard^Court which can 
execute award can transfer it for eaoecutiofi — Bom- 
bay Co-operative Societies Act 1912, 8. 43, B. 34, 
A Court which has tbe power to execu'e an 
award under R 34 framed under S. 48, Bombay 
Co-operative Credit Societies Act has tbe power 
to transfer it for execution to another Court. 

J* R, Oharpure— for Applicant. • 

Judgment. — In this case an award was 
made by an arbitiator in a dispute between 
certain parties, the .arbitrator being appoin- 
ted by ihe Registrar of Co-operative Credit 
Societies as provided by the rules under 
the Co operative Credit Societies Act II 
of 191 2. As one of the opponents resided 
in Bombay, or had gone to Bombay, the 
petitioner applied to the Court of Small 
Causes at Poona for a certificate tiansfer- 
ring the decree for execution to the Court 
of Small Causes at Bombay. 

Tbe rules passed under Section 43 of 
the Bombay Co-operative Credit Societies 
Act provide under rule 34 that the decisions 
and awards under rule 31 shall, on appli- 
cation to any Civil Court having local 
jurisdiction, be enforceable in the same 
manner as a decree of such Court. 

The learned Judge dismissed the appli- 
cation on the ground that under Section 39 
of the Civil Procedure Code, it was only 
the Court which had passed the decree 
that could give a certificate under that 
section. It seems to us that that is a some | 
what narrow construction of Section 
39, as the petitioner could apply 
to the Poona Court to execute the 
» decree as if the Poona Court bad 

pgisse^ it, and the ne^t step would be 

that if *the Poona Couit could exe^ 
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COt^ the decree as if it had passed that 
decree, then it could transfer that decree 
under Section 39, Civil Procedure Code. 

Therefore, the rule will be made absolu- 
te. The order dismissing the application 
■with cobts must be set aside, and the peti- 
tioner’s costs will be costs in the execution. 

We may add that rule 34 is not very 
clearly worded. If it means that a party 
who has obtained an award can execute it 
in a number of different Courts, that would 
certainly be contrary to the scheme of the 
Civil Procedure Code which provides that 
the Court which passes the decree shall exe- 
cute it, and, if required, shall send the de- 
cree for execution to anoiher Court under 
the provisions of Section 39, with the res- 
ult that the execution of the decree really 
proceeds in the Court which passes the 
decree, whereas if the decree is being exe- 
cuted in half a dozen Courts, it would be 
impossible for these Courts to know 
what had been done outside iheir own 
jurisdiction. 

Buie made absoluie* 

A.I.R. 1922 Bombay 378 

MACLEOD. C. J. A^tD SHAH. J. 

BamanfafTpn Irrctppa Desai and others^ 
Plaintiffs- Appellants, 

V. 

Bhf'mappa Ttllappa Knppad and others-- 
Defendants-Respondents. 

S. A. No. 616 of 1920 decided on 15th 
June 1921 from a deci-ion of D. J., 
Dbarwar, in A. No. 124 of 1918. 

Easements Act, Se. 15, /7 (<?)— to receive 
water falling on hiyher land'— Can be acquired by 
prescription. 

Although it ip quite possible that the owner 
of one piece of agricultural land noight. acquire 
the right to drain bis water on to the laud of 
another, it would be more natural in hilly dis- 
tricts for the owner of the lower land to ac- 
quire ft right to receive water -which eiiher falls 
on or flows into the higher land. It is only in 
such a way that cultivation in such districts 
can proceed; and nothing will prevent the owner 
of the land on the lower level from acquiring 
by prescription aneb a right against the owner 
of the land on a higher level. 

I P. 379, 0. 1, 

A- G. Desai — for Appellants. 

Nilkanih Attnaram— fox ReBpondents* 

Macleod.C. J The plaintiff sued for 

a permanent injunction restraining defend- 
ants Nos. 1 to 4 from interfering with the 
plaintiff’s right to ^et water from the^. land 
either in *the 'ownership or occu lotion of 
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the defendants, and Rs. 25 as dama- 
ges Exhibit 37 is the map prepared by 
the Commissioner, which correctly shows 
the position of the various Survey. 
Numbers mentioned in the ca^e and the 
wa er channels. Defendant No. 4 is the 
owner of Survey No. 91, but has let that 
Survey Number to defendants Nos. 1 — 3, 
who are also th« owners, of ^urvev No. 4. 
The plaintiff was the .owner of Survey 
Nos. 92 and 86. 

The plaintiffs case is that he wan entit- 
led as of right to get the rain water which 
was flowing through Survey No. 9l onto 
his land by means of exis.ing channels, 
and that the defendants were not entitled 
to obstruct the flow of the water through 
those channels. 

The trial Court decided in favour of the 
plaintiff, but unfcriuna»ely owing to an in- 
correct map being used, it found that the 
plaintiff was entitled to succeed, not only 
because be had acquired a prescriptive 
right to receive this water, but because he 
had the ordinary right of a riparian owner 
with regard to the mam channel, which 
carried away the ram water towards a 
tank. 

On a reference to the Commissioner’s 
map, Exhibit 37, it will be perfectly clear 
that the trial Court was in error in thinking 
that the plaintiff was a riparian Viwner be- 
cause the mam channel flowed entirely with- 
in Survey No. 91, and the water which 
flowed on to the plaintiff's land flowed 
through channels taking off from the main 
channel at right angles. 

The appellate Judge was. therefore, cor- 
rect in pointing out that the plaintiff was 
not a riparian owner in regard to the main 
channel. He omitted to notice that what 
the trial Court had awarded to the plaintiff 
was a direction against the defendaniS that 
they should re-open the mouths of the cross 
channels taking off from the main channel, 
so that the water therefrom could flow on 
to the plaintiff’s land. Accordingly finding 
that the plaintiff was not a riparian owner* 
he dismissed the suit. 

Now the defendants have relied upon 
Section 17 (e) of the Indian Easements Act 
which provides that a right to^urfacewater 
not flowing in a stream and not perman- 
. ently collected in a pool, tank or otherwise, 
cannot be acquired by prescription, and can* 
not be an easement under Section 15 to b 
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acquired by prescription. 

It appears to me that we must consider 
this case according to the natural condi- 
tions and situaty^n of the Survey Numbers 
in qdestion. aFiom the map the trend of 
the land is towards the plaintiff’s field. 
Therefore, the rain-water, which ialls on 
the upper land, will gradually find its way 
•to the Jower*i&nd ‘and there can be little 
doubt that the wdter which passed through 
Survey No. 91, not only includes water 
which actually falls on Survey No 91, but 
also water commg on to Survey No. 91 
from the higher land, and the object of the 
owner of Survey No. 91 was to get rid of 
this water, as paddy was not grown on 
Survey No.. 91, by passing the water 
through a well-defined channel into the 
tank in Survey No. 93. Th^re is no evi- 
dence to show when the off shoots were 
made at right angles for ^ome of the water 
to flow on to Survey No. 86. 

But it seems to me, considering the po- 
sition of these lands and the conditions of 
agriculture in this part of the country, it 
would be very inequitable to hold, if the 
plaintiff had been enjoying the water by 
means/)f these channels for a certain num- 
ber of years, that he could not acquire a 
prescriptive right to receive water through 
the channels unobstructed, which would 
entitle him ^o come to ihe Court to ask for 
relipf, in case obstruction was caused by 
the owner of. Survey No. 91. 

Considerable confusion has arisen from 
:onsidering the case from the point of view 
that the defendants were the owners of a 
lominant tenement having a right to dis- 
:harge their water on to the plaintiff’s land 
is owner of the servient tenement. But in 
he case of agricultural lands the right may 
rery well be just the opposite way. 

Although it is quite po-sible that the 
)WDer of one piece of land might acquire 
:he right .to drain his water on to the land 
>f another, it would be more natural in 
hilly districts, such as the one in which 
the suit lands are situate, for the owner 
of the lower iand to acquire a right to re- 
ceive water which either falls on or flows 
^into the highei^land. It is only in suth a 
way that cultivation in such districts can 
proceed ; and no authority has been poin- 
ted out to us which would prevent the 


owner of the land on the lower level froml 
acquiring such a right against the ownen 
of the land on a higher level. * 

Such being the faotsin the case, it seems 
tame that the plaintiff has established the 
fact that he had been accustomdfi to re- 
ceive water on to his land by means of 
well defined channels from the defendants’ 
land. No particular period has been men- 
tioned, but the question would be a ques- 
tion of fact as to how many years the 
plaintiff had enjoyed this right. Evident- 
ly the trial Court came to the conclusion 
that the right had been enjoyed for such a 
period that the plaintiff was entitled to ask 
the Court to grant an injunction against 
the defendants. 

Although the length of the period of the 
user does not seem to have been conside- 
red, it seems to have been admitted, or at 
any rate taken as granted, that the peripd 
of the user was sufficiently long to entitle 
the plaintiff to an injunction. Ont e it bad 
been decided that his user was sufficiently 
long, he was entitled to an injunction. 
But that question unfortunately has not 
been considered by the lower appellate 
Court, and the appellants in that Court 
were entitled to a finding on that question 
of fact. 

The case proceeded on the footing that 
the plaintiff had been getting this water 
for a very large number of years, and the 
argument was that, however long they 
might be getting it, they would never ac- 
quiie the light to have it. 

The order dismissing the plaintiff’s suit 
mu'-t be set aside and the case must go 
back to the lower appellate Court to decide 
whether the plaintiff has been getting the 
water flowing from the Survey No. 91 for 
such a time as would entitle him to an 
order for an injunction against the defen- 
dants restraining them from preventing 
the water from flowing on to his Survey 
Numbers. 

It is rather doubtful whether there was 
sufficient evidence in ihe trial Court on the 
question how long the plaintiff has been 
getting the water, and, therefore, it would 
be open to the lower appellate Court to 
call for evidence if it is not able on the 
record to come to a conclusion on this 
question. The appellant will be entitled 
•to his costs of the appeal. 

The • ^ lower appellate • Coui| 



J80 Bombay 6, e«As paVloo <SHarOT ». K. phIup gawrta (Macleod, C.J.)il922 


will have to decide the question of 
damages, having allowed the appeal on a 
wrong ground. 

Shah J, — I agree* 

Appeal allowed aui ea$4 remanded* 

A.LR. 1922 Bi^bay 380 (1) 
Macleod, C. J, and Shah, J. 

Bohan Hemraj — PlaintifiF-Appellant 

V. 

City M’iniotpaltij/, Poona — Defendant- 
Respondent* 

S. A. No. 689 of 1920. decided on 15th 
June 1921 from a decision of Asst. J., 
Poona in A. No. 1 56 of 1919. 

Bombay District Municipal Act {1901)t Ss 167 
and 40-^ ^ on-performance of Ccntraci^Didvc- 
iion from deposit — Suit for recovery of, will be 
governed by S» 167* 

A suit by plaintiff to recover the deduction , 
for non-performance of contract, made under 
S» 40 from the deposit made by plaintiff will 
come within the provision of S. 167. 

O JAfawohar for K. F. Joshi — for Appellant. 

S* (?. KulJcarni — for Respondent. 

Judginent:->Disputes between the 
plaintiff and the defendant Municipality 
arose under a contract between the parties. 
The Municipality had entered into that 
contract under the powers granted to it 
under section 40 of the Bombay District 
Municipal Act. The Municipality claimed, 
according to the terms of that contract, to 
deduct a certain amount from the plaintiff’s 
deposit for non-performance of his 
contract. 

As the Municipality obtained their 
powers to enter into this contract from the 
Act, it follows that their powers to enforce 
the contract, according to the construction 
they put upon it, must also be in pursuance 
of the Act. Therefore, any fsuit which the 
plaintiff might wish to bring under the 
contract would come within the provision 
of section 167 of the Bombay District 
Municipal Act. . 

I think the decision of the lower Appel- 
late Court was right and the appeal must 
be dismissed with costs. 

Appeal diemieted. 

A.l.R. 1922JBomb«y 380 (2) 
Macleod, C J, and Shah, J. 

Ellis Enas Pavloo Qharrij^Dehtidani- 
Appellant 

V. 

Ritter fhilif Oowrya — Plain tiff- Res?^ 
pdfidant, 


F. A . No. 292 of 1920 decided on 7th July 
1921 from a decisionof 1st Class Sub, J., 
Thana in Darkhase No. 65 of 1919. 


(a) Civil P.C O. 21, r. 2^Adju»tment not cerii^ 
fled eannot be pleaded in execution* 

The words “Where any mon8y payable under 
a decree of any kind is paid out of Court or the 
decree is otbeiwise adjuBted", do not confine 
the provisions of the rule to money decrees 
the provisions of Order XXI, ^ule 2 would be 
entirely defeated, if an uncertitied adjustment 
of a decree is permitted to be discuHsed in 
execution proceedinge. 

[P. 881, Col. 1, P,380, C. 2 ] 


(b) Civil P. C, S, dl-^Decree for partition-^ 
Properties sold away subsequently — Executing 
Court should decide as to distribution oj sale 
proceeds. 

If the plaint properties or any of them have 
been sold so that the partition proceed! Dj[s can 
no longer go on, then the Court in charge of 
execution proceedings will have to decide what 
is the proper course to follow, whether to direct 
that the parties entitled to partition should get 
the sale proceeds brought into Court and 
divide them which would of course be the 
simplest way of settling the matter or to rele- 
gate the parties to separate suits. If the 
plaintiff alleges that some property has been 

1 fraudulently sold by other sharers, the question 
cannot be dealt with in exteution proceedings 
but in a separate suit. 

[P. 38U Col. 1 & 2] 


Q 8* Mulgaonkar — for Appellant. 

N, F. Ookh ile — for Respondent No. 1. 


Macleod, C. J, — This is an applica- 
tion for execution of a decree, which 
directed that the suit property should be 
partitioned amongst the sharers. The 
defendants alleged that the- plaintiff had 
compromised on the 22nd September 1919, 
and in pursuance of the compromise ,they 
had paid plaintiff Rs. 4,600, while Rs. 400 
were yet to be paid in full satisfaction of 
the plaintiff’s claim. 


It is admitted that the compromise was 
not recorded, therefore the plaintiff says 
that the Court exeouting the decree, in the 
absence of any certificate, cannot recog- 
nise the adjustment. The Subordinate 
Judge decided in favour of the plaintiff and 
directed that the papers should be sent to 
the Commissioner and the Collector for the 
partition of the property. 

It has been argued that Order XXI, rule 
2, only applies to decrees for money. The 
words are “where any money payable 
under a decree of any kin^^ is paid out of 
Court or the decree is otherwise adjusted.” 
These wefds do not seem to me to confine 
the provisions of the rule to money decrees* 
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Clearly any • decree is provided for. A 
decree may provide for the payment of 
money or for any kind of relief other than 
the payment of money. But if either 
money is paid or the decree is otherwise 
adjusted, then the payment or adjustment 
must be certified. That is the duty of the 
person in whose favour the payment is 

made or the ad ju‘5tment is arrived at. 

• • 

If that person 'does not perform his duty, 
then the opponent may inform the Court of 
such’ payment, or adjustment, and apply to 
the Court to issue a notice to the decree- 
holder to show cause why such payment 
or adjustment should not be recorded as 
certified, and the period of limitation for 
that application is .thirty days under 
Article 174 of the Indian Limitation Act. 
But as was decided in Tandurang v. Jagy'i 
(1) there i? no limitation for the decree- 
holder, who can certify a payment or ad- 
justment up to the time that he applies for 
execution. 

But the principle of the rule is that the 
Court executing the decree shall not be 
troubled with any dispute between parties 
with regard to any payment or adjustment, 
unless the Same has been duly recorded 
and certified. Otherwise in execution pro- 
ceedings there would be endless disputes 
as to how fat execution should proceed. 
In this case it is alleged that the plaintiff 
has received a certain sum of money in 
satisfaction of the share which she would 
•otherwise , get in partition. She denies 
having received the money. Her allegation 
seems to be that the other sharers have 
sdld spme of the property, and did not 
alio w her a share in it. 

Whatever the real truth may be, those 
questions cannot be deilt with by the 
Court executing the decree. If there is a 
case of fraud, then the party defrauded 
will have his right of action. As far as I 
can see the provisions of Order XXI, rule 
2, would be entirely defeated if we once 
permitted an uncertified adjustment of a 
decrecf to be discussed in execution pro- 
,ceedings. In my opinion the decision of 
the lower Court was right and the appeal 
must be dismissed with costs. 

( If the plaint properties or any of them 
have been sq)d so that the partition proc^ed- 

(1) A. 1 R. 1921 Bom. 411 «45 Bom 
91*22 Bom: L. R. 1120. 


ing can no longer go on, then the Court in 
charge of the execution proceedings will 
have to decide what is the proper course to 
follow, whether to direct that the parties 
entitled to partition should get the sale 
proceeds brought into Court and divide 
them, which would, of course, be the 
simplest way of eettling the matter, Or to 
relegate the parties to separate suits. How- 
ever we are not concerned with this ques- 
tion at present. 

All that we are concerned with is that 
the Court executing the decree must pro- 
ceed with the execution. 

Shah, J. — I agree 

Appeal dismissed. 

A. I. R. 1922 Bombay 381 

Macleod, C. J. and Kanga, J. 

Dinshaji Edalji Karkaria — Applicant 

V. 

Jehangir Oowasji Mistri — Opposite 

Party. 

Cr. Application Rev. No. 61 of 1922 deci- 
ded on 23rd March 1922 from conviction 
and sentence passed by Addl. Presy. Magis- 
trate, Bombay. , * 

Penal Code, S. 499— Defamatory statetnerU by 
complainant, when examined by Magistrate is not 
previliged. 

A witness cannot be prosecuted for defama- 
tion in respect of statements made by him when 
giving; evidence in a judicial proceeding. Bat 
the protection which may be given upon prin- 
ciples of public policy to a witness cannot bo 
given to a complainant who when asjked by the 
Magistrate to stake his grievance deliberately 
makes a defamatory statement without the 
slightest justification. 17 Bom. 573 Ref, 

[P. 382. C. 1, 

Ratanlal Banohhoddas — for Applicant. 

Macleod, C. J.—The present applicant 
has been convicted by the Additional Presi- 
dency Magistrate under S. 500 of the 
Indian Penal Code and directed to 
pay a fine of Rs. 50. He had filed a 
complaint in the Court of the Presidency 
Magistrate at Girgaon against the opponent 
Jebaugir, his wile Hirabai, his servant Jiva 
Rupa, and his friend JamshetJi for the 
offence of insult and assault. Jiva Rupa 
was convicted on his own plea of guilty, 
while the other persons were discharged. 

In the course of the hearing, the Magis- 
trate asked the complainant to go into 
the witness box and state his grie- 
vance, and also asked the opponent to 
do likewise in order that he might see 
wbe^era settlement ^of the case could 
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be atriyed at. The opponent made a state- 
ment first. Then when the complainant 
was making his statement on invitation by 
the Magistrate, in answer to a question 
from the Bench, he said ** that Jamshetji 
was kept by Hirabai the innuendo being 
that there were immoral relations between 
Jamshetji and Hirabai. 

Accordingly the opponent, after the pro- 
ceedings were finished, filed a complaint 
against the original complainant for defa- 
mation. 'When the case came on before the 
Magistrate, the accused’s pleader said that 
he was going to prove that the words com- 
plained of were true in substance and in 
fact He was unable to prove that. 

Then the line of defence was altered, 
and the accused tried to make out that he 
had never used the words. But the Magis- 
trate found on the evidence that the accus- 
ed had made a defamatory statement ; and 
the only question was whether he was 
protected by exception 9 to S. 499 of the 
Indian ;Penal Code. That exception can 
only afford protection when the defamatory 
statement has been made in good faith for 
vhe protection of the interests of the person 
making it, or of any other person, or for 
the public good. 

It is clear, therefore, that the accused 
cannot possibly bring himself within that 
exception, because it cannot be said that 
the statement he made was made in 
good faith for the protection of himself or 
of any other person or for the public 
good. 

Then it is suggested that we should dis- 
regard the 9th exception to S. 499 of the 
Indian Penal Code and consider whether 
the occasion on which the statement was 
made was not absolutely privileged. No 
doubt it has been held by this Court in 
Queen-Empress v. Bahaji (l) and Queen^ 
Empress v. Balkrishna Vithal (2) that a 

I witness cannot be prosecuted for defama- 
tion in respect of statements made by him 
when giving evidence in a judicial pro- 
ceeding although in the latter case Telang 
IJ. was of a contrary opinion’but was cons- 
Itrained to follow the decision in the for- 
imer case. 

I do not, however, think that the pro* 
tection which may be given upon prin- 
ciples of public policy to a witn ess can 

(1) (1892) 17 Bom. 127, 

(21 (1893) 17 Bom 573. 


be given to a complainant who when 
asked by the Magistrate to state his 
grievance deliberately makes a defamatory 
statement without the slightest justifica- 
tion. * 

In my opinion the provisions of the 
Indian Penal Code are strictly applicable 
to this case so that we cannot say that 
under the law prevailing the occasion was 
absolutely privileged, or that * the accused 
was at liberty to make any defamatory 
statement he *chose with regard to the 
opponents who were before the Court. 
The conviction, therefore, was right and 
there is no reason to interfere in revi- 
sion. 

The application is, therefore, rejected. 

Application- rejected- 


A. 1. R..1922 Bombay 382. 

Macleod C. J. and Covajee, J. 

Ear ay an Ltxmdn Ghaniavarkar — Plain- 
tiff-Appellant 

V. 

Gopalrao Trimhak Ghandavarkara and 
others — Defendants- Respondents. 

S. A. No. 374 of 1921 decided on 
26th January, 1922, from the decision of D. 
J„ Nasik, in A. No. 198 of 1920. 

Contract Act% Ss, 23, 24 — Agreement to give 
in adoption— Annuity as consideration--^ Agree- 
ment is invalid. 

The promise to pay an annuity as considera- 
tion for the agreement to gi\re a boy in adop- 
tion inyalidates the agreement. 

G. iS. Bao — for Appellant. 

Nadkarni and P. B. Shingne-r'^ot Res- 
pondents 

Judgment : — Both the Courts have 
foun 1 in this case that the promise to pay 
the annuity was the consideration for the 
agreement to give the bov in adoption. 
That would be sufficient to invalidate the 
agreement ; and we need not consider the 
question whether the piyment of the 
annuity, if there had been good considera- 
tion for it, could be enforced against the 
heirs of Ganpatrap, although we may 
point out that the two decisions in BaU 
knehna v. Janardana (1) and Babuhhai 
V. Beharilal (2) appear to be in conflict 
and may require to be considered here- 
after. 

The appeali therefore, will be dismissed 
with costs. 

Appeal dismiesel* 

(1) (1904) 6 Bom. L. R. 642. 

" (2) (1905) 7 Bom. L. R. 
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, SHANKAR V. KARASIRHA (Shah, Ag. C. J.) 

AJ.R. 1922 Bombay 383 cate for leave to appeal to His Majesty 


Shah, Ag. C. J, and Crump, j. 

Shankar Bharati — Plaintiff- Applicant. 

V. 

Varasinha Bharati and ano^Aer-— Defts. 
Opponents. 

Civil Appln. No. 861 of 1921 decided on 
10th July 1922. 

Civil P. 109^ Final order-^rder setting 
aside— Decree on compromise and directing Lower 
Court to try suit on merits is not a final order* 

The trial Court m this case passed a decree 
apon*a certain compromise which was arrived 
at between the plaintiff and defendant No. 2. 
On appeal by defendant No. 1 the decree was 
set aside by High Court and the lower Court 
was directed to proceed with the suit in the 
ordinary course, as if there had boen no com- 
promise. Plaintiff asked for a certificate for 
leave to appeal to His Majesty iu Council 
from the order. 

Held: the order is not final order 

within the .meaning of S. 109 but only an 
interlocutory order The word ‘final* is used 
in its ordinary sense and therefore means an 
order which puts an end to the litigation bet- 
ween the parties or at all events disposes so 
substantially of the matters in issue between 
them as to leave merely subordinate or ancil- 
lary matters for decision. [P. 383, 0. 2] 

8* JB. Bakhale and K* H* Kelkar — for 
Applicant. , 

A* G, Desai — for Opponent No. 1. 

B* r. Deaat— for Opponent No. 2. 

Shah, Ag. C. J — This is an application 
for leave to appeal to His Majesty in 
Council. It is urged that as this Court 
set aside the decree of the lower Court and 
sent back the case to the trial Court for 
cfisposal according to law, it is a final 
order within the meaning of S. 109 (ai, 
Civil Procedure Code, and that as the 
8ub*ject%matter of the suit and of the appeal 
is ovt r Rs. I'J.OOO in value, the applicant 
is entitled as of right to a certificate under 
S. 110, 

The trial Court in this case passed a 
decree upon a certain compromise which 
was arrived at between the plaintiff and 
defendant No. 2. There was an appeal 
from .the order directing a decree to be 
pas'^ed in terms of the compromise under 
Order XLIK, rule I, clause (m), Civil 
Procedure C<^e, to this Court. This 
Oburt in the first instance sent down 
certain issues to the trial Court for find- 
ings; and after the findings were returned 
to this Court, the order under appeal was 
set aside and |be lower Court was directed 
to proceed with the suit in the ordinary 
course as if there had been no compro- 
mise. 

The anolicant now asks fot a certifi- 


in Coun^l from the order made by 
this Court on the appeal from order. 
It would appear from S. 104, f ub-fection 
(2), that no appeal shall lie from any 
order passed in appeal under that section. 
So it is urged that the order passed by 
this Court is a final order within the 
meaning of S. 109. 

I am, however, unable to accept this 
contention. Having regard to the na* 
ture of the order it seems to me 
that it is an interlocutory order. It decides 
no point arising in the suit, and certainly 
no cardinal point in the suit. It only dis- 
poses of a point which arose during the 
pendency of the suit, extraneous to the 
suit. It does not ‘finally dispose of any 
rights of the parties. 

The suit is still to be heard on the 
merits. After giving my best considera- 
tion to the question as to whether such an 
order could be treated as a final order 
within the meaning of S. 109, 1 have come 
to the conclusion that it is not a final 
order within the meaning of that section. 
The applicant is not, therefore, entitled 
of right to a certificate. It is conceded 
that if he is not entitled as of right, there 
is no other valid ground for certifying the 
case as a fit one for leave to appeal to His 
Majesty in Council. 

I, therefore, discharge the rule with 
costs payable to defendant No. 1 only. 

Crump, J. — I agree. It is not always 
easy to tay what is or is not a final order 
for the purposes of S. 109, Civil Proce- 
dure Code. But in the present case I feel 
no doubt that this is not a final order. All 
that this order does is to decide that the 
manner in which the lower Court dispo.sed 
of this suit was incorrect, and that the 
suit must be disposed of on the meriis, and 
not upon a certain compromise. I cannot 
see myself that this is in any sense a final 
order. 

1 take the word ‘ final ’ to be used in its 
ordinary sense and, therefore, to mean an 
order which puts an end to the litigation 
between the parties, or at all events dis-^ 
poses so substantially of the matters in 
issue between them as to leave merely 
subordinate or ancillary matters for deci- 
sion. There is nothing of the kind about 
this order which is for all practical pur- 
• poses interlocutory only, and, therefore, I 
agree lhat no appeal wilklie. 

* ftule discharged 





384 Boiiibay karitappa Sirgappa In ft (Sbali, Ag. G. J.) 


A.I.R. 1922 Bombay 384. 

Shah, Ag. C. J. and Cku»jp, J. 

In re Kariy ppa Ningappa. 

Cr. Application for Rev. No. 65 of 1922, 
decided on 13th June 1922 against an 
order of Sub-Div. Mat^i^trate, Dharwar. 

(а) Criminal P. (7., Ss. 133^ IS? ^Conditional 
order — Evidence taken by one and final deci- 
sion by another Magistrate-^Procedure is irre- 
gular. 

A conditional order was made under S. 133, 
Cr. P. 0. by a Magistrate whereby the peti- 
tioner was required to appear before the said 
Magistrate to show cause against the order. 
After that the parti^^s appeared before him and 
the papers were forwaj’dtd to another Magis- 
trate for inquiry and report. After evidence 
bavingtbeea recorded and a report made by that 
Magistrate, the first Magistrate made his final 
order. Held ; that the procedure followed in 
this case is irregular and the order should be 
set aside on that ground. After the condi- 
tional order was made in the terms already 
stated, it was incumbent upou the Magistrate 
under S 137 to take evidence aa in a summons 
case, if the final order was to be made by him. 

IP 384, 0 2.] 

(б) Jurisdiction^ Consent ^Cannot give . 

No consent by the parties ca possibly cure 
an illegality. [P. 385, C. 1 ] 

H. B, Gumaste — for Applicant. 

S. MuIgaonJcar — for Opponent. 

8. 8. Paf&ar— Government Pleader for 
the Crown, 

Shah, Ag. C. J. — In this case a condi- 
tional order was made under S. 133, Cri- 
minal Procedure Code by the Sub- Divi- 
sional Magistrate, Third Division, Dhar- 
war on the 5th December 1921, whereby 
the present petitioner, Kariappa Bin 
Ningappa Savadi, was required either to 
remove the wall by the 21st December 
1921 or to appear before the said 
Magistrate to show cause against the 
order. 

After that the parties appeared before 
him and it appears from the proceedings 
that the papers were forwarded to the 
Second Class Magistrate, Navalgund, for 
inquiry and report, because the parties 
expressed their inability to attend the 
Court of the said Magistrate, Afterwards 
the Second Class Magistrate recorded 
evidence and made a report. On that 
the Sub- Divisional Magistrate made his 
final order. We think that the proce- 
dure followed in this case is irregular and 
the order should be set aside on that 
ground. 

It was open to the Magistrate to direct 
the party by the conditional order to 
appear before himself or before some 
citber Magistrate of the First or ' Second 


Class at a certain time and a place to be 
fixed by the Court. Bat he ordered 
that the party should appear before 
himself, and having done that, it seems 
tome that, under S. 137, Criminal Pro 
cedure Code, it was his duty fo take the 
evidence in the matter as in a summons 
case. 

The Code does not provide ti^at evidence 
can be recorded in the manner in which it 
has been recorded in this case eveiv with 
the consent of the parties. The result in 
the present case has been that the* evi- 
dence has been recorded by one Magistrate 
and the decision thereon has been given by 
another Magistrate. That* seems to me to* be 
oppoi^ed to the scheme and provisions of 
the Criminal Procedure Code bearing on 
the point. After the conditional order 
was made in the terms already stated, it 
was incumbent upon the Magistrate under 
S. 137 to take evidence as in a summons 
case, if the final order was to be made by 
him. 

It has been urged by the Government 
Pleader that this may be treated as an 
irregularity and as the parties consented 
to the procedure it may be condoned. I 
am, however, unable to accept that 
contention I think that it is a matter of 
substance that the evidence should be 
recorded by the Magistrate who has to 
decide the case, and generally speaking it 
is difficult to say that the omission to do 
so does not occasion a failure of justice. 

1 am of opinion that on this ground the 
order made by the Sub- Divisional Magi- 
strate on the 17th February 1922 should 
be set aside. This will be of course 
without prejudice to any fresh proceedings 
that may be taken, with reference to the 
alleged obstruction; in a proper way under 
this Chapter against the present petitioner. 

Crump, J. — I agree. 1 do not think 
that it is possible to uphold this order by 
invoking S. 537 of the Criminal Procedure 
Code. For, as I apprehend the matter, 
there has been a complete disregard of 
the imperative provisions of S. 137. The 
conditional order under S. 1 33 was mada 
by the Sub- Divisional Magistrate on the 
5th December 1^21, and on the 17ih 
February 1922» be made that order 
absolute* , 

NaiUp, if we refer to S. 137 it is manifest 
that^lie materials on which the conditional 
order can be made absolute by the 
Magistrate who makes that order are 
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described in the language of the section 
ae evidenca taken as in a summons case. 
That imports the necessity of ihe Magis- 
trate taking the evidence before himself 
and he cannot, hven with the consent of 
the b^^ties* refer the matter for 
inquiry and report to another Magistrate. 
I am not speaking* now of those .cases where 
parties are ^directed to appear before 
another Magistrate of the First or Second 
Class as provided for in the last paragraph 
of S. *133 (1), for that is not the case 
in the \>res6nt matter. The order having 
thus been made absolute on materials which 
are not provided for by the section and in 

I a manner contrary to the express provision 
of the section, no consent of the parties 
can possibly cure the illegality, 

1, therefore, agree that the proceedings 
must be set aside. Order set aside* 

A.I.R 1922 Bombay 385 (I) 

Shah, Ag. C. J. and Crump. J. 
Ambai Balwantrao Mans — Plaintiff- 
Applicant 

V. 

Hanmantrao Bajirao Deshntuhji — Defen- 
dant — Opp. Party. 

Civ.. Extra. Application No. 225 of 
1921, decided on 10th July 1922 against 
an order of 1st Class Sub-J., Sholapur in 
S. No. 569 of 1920. 

Civil P* C’. 151 and 0. 33-- Order directing 

pauper to pay costs of amendment^- Is not a 
projper order* 

•Applicant who was allowed to aue as 
paaper applied for amendmeut of plaint. The 
amendment was allowed but the applicant was 
directed to pay costs (arnountiug to Rs. 500) 
of defendant in cash within a week and on his 
failure to do so the suit was dismissed. 

Heidi the order directing the applicant who 
was a pauper to pay the costs in cash and the 
order dismissing the suit for failure to pay the 
costa was not a proper order. IP. 886, C. 2.) 
V* D, Lifnaye — for Applicant. 

8* 8* Patkar, Government Pleader — for 
Opp, Party. 

Shah. Ag. C. J. — The petitioner before 
UB was allowed to sue as a pauper in the 
trial Coiurt^ the order permitting him to sue 
as a pauper having beenmade*on June 12, 
1920. Subsequently an application was 
made by him for the amendment of the 
plaint. The learned Subordinate Judge 
made an order allowing the amendment 
and directing^he copts of the defendant to 
be paid by the plaintiff in cash within a 
week. The costs, we are informed, would 
amount to about Rs. 500. The plaintiff 
who was found to be a pauper was unable 

1922 B--49 • • 


to pay that sum. The result was that on 
July 9, 1921, the learned Subordinate Judge 
dismissed the suit “under the inherent 
powers of the Court.” It is urged on behalf 
of the applicant that the order directing 
him to pay the costs in cash after he was 
found to be a pauper was wholly improper. 

The contention of the applicant appears 
to us to be unanswerable. The order 
directing him to pay the costs in cash 
should never have been made having 
regard to the finding that he was a pauper; 
and it follows that the subsequent order i 
dismissing the suit for non-compliance with 
that order also should not have been made. 
We do not mean to suggest that the amend- 
ment prayed for was not properly allowed. 
We make the rule absolute, set a-^ide the 
decree of the lower Court dismissing the 
suit, and send back the case to that Court 
for disposal according to law. 

The applicant to have the costs of this 
application. Buie made absolute* 

A.I.R. 1922 Bombay 385 (2) 

Macleod, C. J. and Coyajee. J. 

NisarVanjt Oawasjt Arjani — Defendant* 
Appellant 

V. 

8hahajadi Beg am and others — Plaintiff- 
Opp. Party. 

Civil Extra. Application No. 312 of 
1921, decided on 6th February 1922 
against the order of D. J., Satara in M, A. 
No. 7 of 1921. 

Civil P. C 0. JP, Rr* 1. 2^Decree for poBSti- 
sionhy tenant against sub tenant — Landlord canr 
not sue to prevent execution by injunction. 

The plaintiffs, as owners of the property, filed 
a suit against the defendant claiming that 
they were entitled to possession on the ground 
that the lease had expired and that ihe decree 
which the defendant had obtained against his 
sub tenants for possession was not binding up- 
on them and for an injunction against the 
defendant not to take possession; and after the 
suit was filed asked for, and were granted a 
temporary injunction restraining the defen- 
dant from executing his decree against the 
sub tenant. 

Heldx the Court had no jurisdiction to 
restrain the defendant from B<-eking to get the 
benefit of the decree he had obtained and which 
bad nothing whatever to do with the plaintiff's 
claim. What the plaintiffs ought to have 
asked for was the appoin.ment of a Receiver 
so that the Court might take charge of the 
property through -its Receiver pending the 
settlement of the dispute between the plaintiffs 
• and the defendant. ? P* 886, C. 1.] 

Gf. N. ^;^akor« -for Aoplicant. 

A* O.^Desai-^iot Opp. Party. * 
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were owners of bungalow at Panchgani 
which had been l<%t to the defendant on a 
lease, which the plaintiffs say expired on 
the SCth June 1920. Meanwhile the defen- 
dant had sub-let the premises, or part of 
them, and as he could not get possession 
from his sub-tenants a suit had to be filed 
in which there was a decree in the defen- 
dant’s favour. The plaintiffs, as owners of 
the property, filed a suit against the defen- 
dant claiming that they were entitled to 
♦po-se^sion, and that the decree which the 
defendant had obtained against his sub- 
tenants was not binding upon them, and 
for an injunction against the defendant not 
to take possession. 

After the huit was filed, an application 
was made by the plaintiff for a temporary 
injunction restraining the defendant from 
executing his decree against the sub- 
tenan s. The trial Court granted the in- 
junction, and an appeal against that order 
was dismissed by the District Judge. 

In revision it is urged for the defendant 
that the Court had no jurisdiction, to grant 
|he temporary injunction asked for. Order 
XXXIX, rules 1 and 2, prefcribe in what 
cases the Court can grant temporary in- 
junction, and it is quite clear that the 
plaintiffs* suit is not a suit of the nature 
prescribed in either rule 1 or rule 2. The 
primary object of the plaintiffs’ suit is to 
get possession of the property which they 
claimed as belonging to them, on the 
ground that the term of the defendant’s 
lease had expired, and accordingly pos- 
session should be given to the owner. 

That is an entirely different question 
from that which had alreadv been decided 
between the defendant and the sub-tenants. 
The Court has no jurisdiction to restrain 
the defendant from seeking to get the bene- 
fit of the decree he has obtained, which 
has nothing whatever to do with the p'ain- 
tiflTs c'aim. What the plaintiffs ought to 
have asked for was the appointment of a 
Receiver, so that the Court might take 
charge of the property through its Receiver 
pending the settlement of the dispute bet- 
ween the plaintiffs and the defendant. 

The rule will be made absolute, and the 
order staging execution and restraining the 
applicant from executing his decree set 
asidCy with costs throughout. 

BuU mad€ Ahsolut^, 


Macleod, C. J , and Shah, J. 

Saji Dawood — Appellant 

V. 

Municipal Commissioner, City of Bom* 
hay — Respondent. 

S. C. C. Ref. Municipal A. No M. 46 of 
1921 decided on 27th March 1922. Ref. 
by the Chief Judge of the ' Presy. S. C» 
Court. 

Bombay Municipal Act (1888h 8, 154 {2)— 
Valuation of proper ty-^Deduction for hatha 
etc. cannot be made. 

In respect of buiMingi no deduction in their 
rateable Talne should be allowed to the owner, 
for the cost of bath tubs and lavatories and 
electric lights and fans. Withont these con- 
veniences the premises would not be let. Elec- 
tric fittings in a residence do not come within 
the term machinery. [P. SS7, C, 1.] 

Jnverarity o and Talyarkhan — for Ap- 
pellant. 

Thomas Strangmin and Oamphell — for 
Respondent. 

Macleod, C. J. — This is a reference by 
the Chief Judge, Small Cause Court, in an 
appeal before him against an assessment 
under the City of Bombay Municipal Act. 
The appellant is the owner of a building at 
the junction of Warden Road and Nepean 
See Road which is let out in flats under 
registered leases. The building is fitted 
up with electric fittings and fans, bath 
tubs and lavatories ; and the question re- 
ferred to us is : 

** Whether in respect of buildings, situa- 
ted as in this case, deduction in their 
rateable value should be allowed to, the 
owner, for the reasonable cost of bath tubs 
and lavatories and electric lights and fans?” 

The learned judge has also added after 
the Word ‘lavatories* the words “with the 
nece<:sary gas plant.** But we are not con- 
cerned with gas plant in this case, and 
those words should be deleted from the 
Reference. 

Now there can be no doubt that the 
baths and the lavatories are annexed to 
the freehold and ail electric fittings are 
also annexed to the freehold, except pet* 
haps such fittings as are attached to plugs 
in the wall, d should say myself 
that there can be no doubt as regards 
the baihs and lavatories, th^t the landlord 
is i,not entitled to deduction for the 
cost of these. Without these conveni- 
•oceg the premises would not be let. 
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unless perhaps a tenant were found to 
take the premises on a long lease on 
favourable terms on the understanding 
chat he should put up such fittings himself* 
B\it ordinarily speaking baths and lav- 
atories must tfecessarily be put in before 
tenants can be expected to take the pre- 
mises, Again* with regard to electric fit- 
tings and fans it tnay be that the landlord 
may not attacli these conveniences to the 
premises, and may get tenants to take the 
premises on the understanding that they 
Bhould^put the fittings themj^elves. But it 
is obvious that if the landlord puts in those 
fittings it will be easier to get tenant?. 

Toe only reason on which the appellant’s 
claim for deduction can be based is that 
these fitting^ should be treated as machin- 
ery, which under S 154 (2) of the City of 
Bombay Municipal Act shall ,not be includ- 
ed for rateable value of the building. But 
we have not been referred to any authority 
under which it is said that electric fittings 
in a residence come within the term “ma- 
chinery”, It seems to me that when elec- 
tric fittings are installed by a landlord 
they become part of the premises and so 
are necessary for the user of the premises 
by the tenant. 

Therefore, no deduction can be allowed 
for the cost of such installation. 

We, therefore, answer the question in 
the negative. Costs taxed as on the Ori- 
ginal Side no be costs in the case. 

• Shab, J.— I agree. 

Ansicer accordingly* 

A, I. R. 1922 Bombay 387. 

MaCLEOD, C. J. AND COYAJEE, J. 

Bai Jaii — Appellant. 

V. 

funhottam Narotiam •Dave — Respon- 
dent. 

L, P, Appeal No. 9 of 1922, decided on 
6th March 1922 against the decision of 
Shah, J..in S. A* No. 522 of 1920. 

(rt) Immoveable Property^Mortgage right ie 

... 

A asufrootnary mortgagQ'right i« not im- 
moveable property. 

[P. 389, C. 3 3 

(b) Hindu Law^Widow -^Mortgage riyhi^ 
iu eweoulion * of deoree < ogainU widout^^r^Sale 
on wverwoear. 

V Where a widow • anb.mortgaged her mortg. 
ages rigbip under a mortgage taken by her bns* 
baud and m the attb-mortiagee'a suit the mort- 


gage right was sold in execution and the 
mortgagor (hen redetmed the pioperty ia .pos- 
session of the purchaser at the auction sale. 

Held: a usufructuary mortgage is not im. 
moveable property so that, it the mortgage 
were redeemed during the widow’s life- time 
the widow could spend the money as she would 
be entitled to do. The reversioner theretore 
oaunot claim against the patty redeeming to be 
again put in possession of the property until 
redeemed a second time- The mere fact that the 
widow was in possession as mortga.ee would 
not cause those mortgage rights to be treaUd 
in law as immoveable property, as ail that 
the widow was entitled to was a right to retain 
possession of the property as security for the 
debt antil'she was redeemed. 

f P.389, C. 3.] 

I). W. Pilgaonhar — for Appellant. 

Shah, J. — In order ,to appreciate the 
points raised in this appeal on behalf of 
the plaintiff-appellant, it is necessary to 
state tne facts. 

The field in question originallv belonged 
to one Mathur, the father of the present 
defendants Nos. 4 and 5 and tl e brother 
of defendant No. 6. It was mortgaged by 
Mathur to one Punja. Punja died leaving 
a widow named Bai Manekand a daught^ 
who is the present plaintiff. In 1892 Bai 
Manek and the husband of the present 
plaintiff, that is, her son-in-law, created a 
san mortgage in favour of one Pitamber* 
the father of the present defendants Nos. 1 
to 3 in respect of the field in question and 
other properties. On this san mortgage 
Pitamber filed Suit No. 441 of 1896 to re* 
cover his money against the widow and 
others. 

It was found in that suit that the debt was 
not incurred for any legal necessity by Bai 
Manek and a decree was passed in favour 
of the plaintiff for the amount claimed with 
the following direction : — “On the defend- 
ants’ failing to do so the plaintiff do sell the 
right, title and interest of Bai Manek, the 
first defendant, in the plaint hypothecated 
house and the mortgage right of Rs. 460 
Babashahi created by Mathur Mangai the 
6th defendant over hi.s portion in favour of 
Punja Garbad”, 

Ultimately this mortgage right by 
Mathur in favour of Punja was put to sale 
and on the 28th February 1900 Pit- 
amber, the decree-holder, bought 
that interest. On the 23rd March 
1914, the sons of Mathur sold the 
equity of redemption to defendant 
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No. 7, and on the following day, i. e., 
24th* March 1914, defendant No. 7 redeem- 
ed the mortgage created in favour of 
Punja by paying off the amount of the 
mortgage to Pitamber. Bai Manek died in 
1917. The present suit is filed by Pun- 
ja*s daughter to recover possession of the 
property under the mortgage in favour of 
Pu^a as the next reversioner after the 
widow's death on the footing that the 
mortgage was still alive. 

The trial Court allowed the plaintiff’s 
claim holding that the transaction between 
defendant No. 7 and Pitamber on the 24th 
March 1914 was really not a redemption 
of the mortgage in favour of Punja but a 
sort of collusive transaction. 

In appeal the learned Joint Judge rever- 
sed the decree and dismissed the plaintiff s 
suit, holding on issue No. 3, in view of the 
documents produced by defendant No. 7 
in appeal, that the sale of the equity of 
redemption in favour of defendant No. 7, 
and the redemption by him of the mortgage 
right in favour of Punja which was then 
vested in Pitamber were real transactions, 
and not merely fraudulent and nominal. 

In the appeal before me it is urged on 
behalf of the plaintiff that the redemption 
of the mortgage in favour of Punja which 
was effected by defendant No. 7 with Pi- 
tamber was not a real transaction. It 
seems to mo however that it is a question 
of fact and the finding of the lower ap- 
pellate Court on this point must be ac- 
cepted. 

It is not suggested * before me that when 
the documents were produced by defendant 
No- 7 in appeal, any application on behalf 
of the present appellant was made for an 
opportunity for further evidence on the 
point. Beyond a vague suggestion that if 
the matter were remanded, the plaintiff 
might be in a position to adduce further 
evidence, nothing definite is stated before 
me with a view to show that the opportu- 
nity which was not sought in tbe lower 
appellate Court should now be allowed to 
the plaintiff* 

It is further urged Jn support of the ap- 
peal bn the^ footing that this finding it to 
be accepted that aa Bai Manek had only g 
life interest m t^O(a^c>rt$[afe rights in flavour 


of Punja, and that as the decree in favour 
of Pitamber which limited his rights to 
bring to sale the right, title and interest of 
the widow only, the redemption with Pitam- 
ber could be operative only so far as .Bai 
Manek’s interest was concerned and would 
have no effect after her death. It is rather 
unfortunate that the sale certificate in 
favour of Pitamber has not been produced, 

But it is clear having regard to the 
terms of the decree that as a result of the 
purchase on the 28th February 1900, he 
got all the interest in the mortgage right of 
Punja which his widow had at that date ; 
and when defendant No. 7 redeemed this 
mortgage in 1914. It seems to me that it 
was as effective as it would have been, bad 
there been no transaction at all by Bai 
Manek with Pitamber and had the redemp- 
tion been effected with Bai Manek. Bai 
Manek during her life time represented the 
estate of her husband and the person inte- 
rested in the equity of redemption would 
have been entitled to effect the redemption 
of the mortgage with her and that redemp- 
tion would be binding upon the reversioner 
on her death. Pitamber became entitled 
to all the rights which Bai Manek had 
during her life-time by his purchsfse in 
1900. 


It seems to me, therefore, thatidefendand 
No. 7 by paying off the mortgage amountj 
to Pitamber redeemed the mortgage, and 
the mortgage was extinguished. It is 
clear, therefore, that the present plaintiff 
cannot claim any right to mortgaged pro. 
perty as that mortgage is no longer in 
existence. It may be that she has some 
claim to the amount which Pitamber re- 
ceived from defendant No. 7 on this mort- 
gage, No such claim is made in this suit. 
It is not necessary for me to express any 
opinion whether at the date of the suit any 
6ucb claim coi^ld have been made ox whe- 
ther it can be ihade hereafter at any time.- 

The result is that the decree of loweiC 
appellate Court is affirmed and the appeal 
dismissed with costs. 

Mtaclcod, C. J. — This “is "Lett^ 

Patent appeal from the decision ' of 
hir. Justice Sbab affirming the decree^ 
of the lowcii*. jtppcllhte Court 
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dismissed the* pIaiatiS*e suit. The facts 
are set out in ihe Judgment from which it 
appears that one Punja was: the original 
tnortgagee of the suit property. "When.. he 
died Jiis widow Bai Manek became entitl- 
ed to the rigfits of Punja as mortgagee^ 
and Bai Manek created a san-mortgage 
in favour of one Pitamber in respect of^ the 
suit property^ .and, other property, that, is 
*to say, she pledged her mortgage rights 
which had come . to her frotn^ her hus- 
band. * 

• 

Pitamber filed a suit to recover his debt 
from the widow and otheis and obtained a 
decree for the amount claimed with the 
direction that ** on the defendants* failing 
to pay, the plaintiff do sell the right, title 
and interest of Bai Manek, the 1st defen- 
dant, in the plaint hypothectfted house and 
the mortgage right of Rs. 460 Babashahi 
created by Mathur Mangal the 6th defend- 
ant over his portion in favour of Punja 
Garbad.” 

Ultimately this mortgage right by Ma^ 
thur in favour of Punja was put up for 
sale and puVehased by Pitamber. Then 
the sons of Mathur sold the equity of re- 
demption to defendant No. 7, and defend- 
ant No. 7 redeemed the mortgage creat- 
ed in favour of Punja by paying off 
the amou 9 t of the ’mortgage to Pi tarn- 
bex* 

« 

• 

The result of all these proceedings would 
be that defendant Np, 7 became the ab- 
solute owner of; the property. But when 
Manek died in 1917, her daugl^ter sued to 
recover possession of the property as the 
next reversioner after Manek’s death. 
That suit could only be based on the sug- 
gestion that the mortgage rights which had 
come to Bai Manek f^om her husband were 
still alive and that, therefore, the rever- 
sioner succeeded to those mortgage rightSi 
und was entitled to get possegsiqn of <he 
property, subject to being redeemed by the 
orjginal niortgagor or his successors, ^fbis 
c* 09 |:ention of the .plaintiff copld only 
succeed, if the righ ts,. which . Pai 
en^ceeded tq e§i. ..hen . huiband’s .death 
with regard to the suit property;;, could ba 
cQpsidei^ aiaiiHltxoyjBable preperty^po th&t 
the wido.^*s intefest only couldbesold, and 
on hex death the reversioner 'could succeed 
ta.4b0 oronerty. 


But no authority has been cited for. the 
proposition that a usufructuary mortgage 
is immoveable property, so that if the 
mortgage is redeemed during the widow’s 
life-time, and the widow spent the money, 
as she would be entitled to do, the rever- 
sioner could claim against the party re- 
deeming to be again put in possession of 
the property until redeemed a second time. 
Clearly the mortgage rights which were 
vested in Bai Manek represented movea- 
ble property, and could be sold in execu- 
tion of the decree against Bai Manek, and 
no question of legal necessity would arise. 
The mere fact that Bai Manek was in 
possession as mortgagee, would not cause 
those mortgage rights to be treated in 
law as immoveable property as all that 
the widow was entitled to was tc 
retain possession of the property as 
security for the debt until she was re- 
deemed. 

Therefore what was sold in execution of 
Pitamber’s decree was the right to be re- 
deemed, and when as a matter of fact the 
puichaser of that right has actually paid 
the mortgage money, the result was that 
the mortgage came to an end, no right 
was left to which the reversioner could 
succeed on the death of the widow. I 
think, therefore, that the decision of Mr. 
Justice Shah was right and the appeal 
should be dismissed. 

Coyajee, J. — I agree. In my opinion 
the conclusion arrived at by Mr. Justice 
Shah and expressed by him in the follow- 
ing terms is perfectly correct. His Lord- 
ship observes: 

** It is rather unfortunate that the sale 
certificate in favour of Pitamber has not 
been produced. But it is clear, having re- 
gard to the terms of the decree, that as a 
result of the purchase on the 28th Febru- 
ary 1900, be got all the interest in the 
mortgage right of Punja which his widow 
had at that date and when defendant 
No. 7 redeemed this, mortgage iij. 1914 it 
seems to me that it was as effective as it 
would ' have heen, had there been no 
transaction at all by Bai Manek with 
Pitamber and had the redemption been 
effected . with Bai Manek. Manek, 
during her life-time represented the 
estate of her husband and* the per^ 
interested in the equity of redemption 
would have been entitled to effect 
the cedeniptioD of the . mortgage 
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bar and that redemption would be 
l^indiog upon the reversioner on her 
death.'* 

Appeal' Df$mi$sed. 

A.LR. 1922 Bombay 390 
Marten, j. 

In re Maneckchand Vtrchand Paint 

Insolvency Pet. No. 334 of 1922, decided 
on 4th July 1922. 

Presidency Toume Insolvency Act, ^2-^ 

Proceedings pending dn two courts’^ District 
Court t« not subject ts superintendence of Com^ 
missioner in Insolvency^^No transjer of Insol* 
vency Proceedings from' District Court can be 
made under S, 18. 

S. 18 applies to a case where the loaolvency 
Court baa power to stay some ordinary civil 
suit which may be pending at the date of the 
insolvency* against the insolvent. It does not 
relate to some other insolvency pending in 
some other Court of another province pr lu 
any of the District Courts of the same Presi* 
dency. That other insolvency is nota “auif* 
pending against the insolvent. Nor is it an 
**other proceeding” pending against the insol* 
vent. Such other proceeding should be 
ejusdem generis or analogous to a suit. The 
District Court is not subject to the superin- 
teodenoe of the Commissioner in Insolvency 
but the High Court. Each Court can stay its 
own proceedings, but cannot interfere with 
another Court, unless it has superintendence 
over it. In the matter of Watson 81 Cah 761 ; 
39 Bom. 604 Ref. [Page 890, Col. 3.| 

Bramhandkar — for Insolvent. ' 

Bhandarkat — for Opposing Creditor. 

Martco, J. — This is an application by 
one Maneckchand Virchand, an insolvent, 
first, that the *further proceedings in the 
insolvency petition No. 1 of 1922 in the 
District Court of Nasik be stayed by 
sending a notice to that Court as provided 
by S. 18 of the Presidency Towns Insol- 
vency Act III of 1909; secondly, that the 
Insolvency Petition No. 1 of 1922 pending 
in the District Court, Nasik, be ordered to 
be transferred to this Court ; thirdly that 
the present High Court insolvency petition 
and the Nasik insolvency petition be then 
consolidated; and, lastly, for such other 
order as the Court may think fit to make. 

The other order that I thinly fit to 
make is that this application be dis> 
missed as being entirely mtsconceived. 
It is apparendy based on S. 18 of the 
Presidency Towns insolvency Act which 
runs:-^ 

**(1) The Court may, at any time after 
the making of an ordet ct adjudication, 
any suitor ot&er proceedit^J phhding 


against the insolvent before my Judge or 
Judges of the Court or in any other Court 
subject to the superintendence of the 
Court.” 

That section of course • applies to the 
familiar ca^e where the insolvency Court 
has power to stay some ordinary civil suit 
which may be pending at the date of the 
insolvency against the insolypnt. In my 
opinion it does not relate to some other 
insolvency pending in some • other Court of 
another province or in any of ther Dis- 
trict Courts of our own Presidency. 
Certainly that other insolvency is not a 
‘suit’* pending against the insolvent. Nor 
Jn my opinion is it an “other proceeding” 
pending against the insolvent. Such other 
proceeding should, I think, be ejusdem 
gentfis or analogous to a suit* 

But however that may be, I am of 
opinion that the District Court is not sub- 
ject to the superintendence of the Com- 
missioner in insolvency, and that conse- 
quently on that ground alone S. 18 is not 
complied with. 

1 may also observe that S. 22 of the 
Presidency Towns Insolvency Act ex- 
pressly provides for the case » where other 
insolvency proceedings are pending in any 
other British Court. Then, if the 'Court 
thinks that the property of the debtor can 
be more conveniently distributed by such 
other Court, the Court may annul the ad- 
judication or may stay all jfioceedings 
thereon. Examples of how that jurisdic- 
tion is exercised will be found in the cases 
of Be Aranvayal Bahhapathy (1) and Jii 
the matter of William Watson (2). In 
other words each Court can stay its own 
proceedings, but cannot interfere with 
another Court, unless it has superinten- 
dence over it. 

Then when one turns to*the Provincial 
Insolvency Act V of 1920, which is the 
latest Act regulating insolvency matters in 
our province, it is quite clear that appeals 
under that Act lie from the District Court 
totbb High Court, invhf opinion the 
High Court there means the High Coiitt 
on its Appellate Side, and does mot m6a|i 
the Commissioner in Insolvency. $o it is 
the High Court on its Appellate Side, 
which has superintendence over the 
District Court. , 

As far as the ordifiary procedure 
and powers of the judges on the Ori- 
* (1) (1897) 21 Bom. i97. 

(2) (I904)i31 Cal4 761 - 8.C. W.N. *53; 
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gtnal Side are* concerned, the Full Bench 
case of Kifayan v. Jorikihai (3) decides 
that it is not competent for a single Judge 
of the High Oourt, exercising the ordinary 
origjnal civil jurisdiction of the Court, to 
stay the hearing of a suit pending for trial 
in a Subordinate Judge’s Court in the 
mofussil, unless authorised so to do by 
rule. 

Mr, Justice Macleod in that case was 
of opinion that there was jurisdiction tn 
*pBr$onani to restrain the parties from 
proceeding with such a suit, and the 
Appellate Court in Mulehand Baichand v. 
Oili & Co. (4) was of the same opinion. 
But however that may be. that point does 
not arise in the present case. I am not 
here exercising any jurisdiction in per* 
sonam whatever. 

I thus refer to the Original Side ju- 
risdiction. because this morning counsel 
for the applicant urged that, under S. 5 
of the Provincial Insolvency Act 1923, I 
had the same powers as if 1 was sitting 
on the Original Side. But the Full Bench 
case shows that, even then, 1 should have 
no power to stay the Nasik proceedings, 
and much 46ss to transfer them to the 
High^Court. 

At the time of that argument, nobody 
appeared to oppose, but for various rea* 
sons 1 stood the matter over till after the 
midday s^djournment. Then Mr, Bhan* 
darkar appeared for the opposing creditor, 
and has argued that I have no jurisdiction 
to hear the present application at all. 1 
cannot decide the point of jurisdiction 
without hearing the parties, but having 
done so, my conclusion is that I have no 
Jurisdiction to grant the present applica- 
tion. 

I should mention one other matter. The 
parties appear to be greatly moved over 
certain proceedings that have taken place 
in a Nasik civil suit where certain pro- 
perty has been realised, and certain sums 
I understand have been set aside by the 
Subordinate Judge pending the Nasik in- 
solvency proceedings. 

It is further said that the interim recei- 
vers appointed in the Nasik insolvency 
proceedings by the Nasik District judge 

(3) (1915W J9 Bom. 604 = 30 L C. 560 
»17Bom.L.R. 655 (F. B.) 

(4) (1919) 44 Bom. 283-53 I. C. 51? 
-21 Bom. L. R. 963. 
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are entitled to these sums so set aside^ and 
that they ought not to be lost to the 
general body of creditors. As to that the 
present High Court petition states as fol- 
Ipws: — 

“The petitioner further learns that the 
District Judge of Nasik after he received 
the letter of the Official Assignee has 
recently passed an order in the said in- 
solvency petition No. 1 of 1922 that the 
said interim Receivers do vacate their 
office and hand over possession of all pro- 
perties of the petitioners to the OfiicisR 
Assignee excepting the sum of Rs. 15,005 
lying with the Second Class Subordinate 
Judge of Yeola. And that the petitioner 
further learns that the District Judge of 
Nasik is going to dismiss and dispose of 
the said insolvency petition No. 1 of 1922 
pending in bis Court against the insolvents 
on 25th June 1922. That the petitioner 
therefore submits that immediate action is 
urgently required to be taken by this 
Hon’ble Court.” 

How far that paragraph is accurate I 
do not know. But the learned District' 
Judge of Nasik has similar powers of stay- 
ing insolvency proceedings in his own 
Court, to those which I have under S, 22 
of the Presidency Towns Insolvency Act. 
And it would appear to be a question 
here following. 1 take it, the decisions in 
Be Armnvayal Sahhapathy (D and In the 
foatter of> Williafn Wafsan (2) as to which 
Court this particular insolvency can be 
more conveniently prosecuted in. The 
assets certainly seem to be very large — 
nearly three lacs — but I have no materials 
at the present moment before me pointing 
to a conclusion either the one way or the 
other* 

Nor is there even any application before 
me by Mr. Bhandarkar’s client, asking 
that I should exercise my powers under 
S. 22. Butif^the learned Nasik District 
Judge, after considering all facts, is of 
opinion that this matter may be more con- 
veniently disposed of in the High Court, 
then I dare say he wi 11 exercise his powers 
of staying proceedings. 

In saying this, I am in no way attempt- 
ing to fetter bis discretion, and for two very 
good reasons. First, that it would be very 
improper for me to do so, and secondly, I 
bavflPi^t got the facts lief ore me on which 
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I could exercise my own discretion. But I 
do say that, as at present advised, 1 think 
it will be very inconvenient to have two 
sets of insolvency proceedings going on 
together. 

As regards the sum of Rs. 15,005 and 
the position of the interim Receivers, per- 
sonally I do not see any difficulty. The 
Official A«:signee will, I take it, intervene 
and get whatever he can subject to such 
orders as may be passed, in the Nasik 
Court. If there are prior persons there in 
the way of interim Receivers, then presum- 
ably their claims will have to be satisfied 
first. 

This is not the first time this sort of 
point has arisen, as will be seen on looking 
at the authorities. I think a little common 
sense will remove this difficulty which the 
legal gentlemen concerned in the caee ap- 
pear at the present moment to feel. 

My Order will be that the present appli- 
cation be dismissed. There will be no 
order as to the costs of Mr. Bhandarkar’s 
client. 

AppUeation Dismissed^ 
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Marten and Fawcett, JJ. 

Sir Mahonipd Yusuf and other — Defen- 
dants- Appellants. 

V. 

Hargovandas Jivan — Plaintiflf- Res- 
pondent. 

O. C. J. A. No. 137 of 1921 in S. No. 
4063 of 1921 decided on 16th March 1922 
against the decision of C. J. on originating 
Sum mODS. 

{a) Probate and Administration Act. Sa. 90, 
59and\2 — There is no 'necessity o] probate for 
vesting of title. 

Title vests in executor from the moment of 
death and probate is not necessary for title to 
be vested in the executor. 8 Bom. 241 Foil. 

(6) Mahommedan Law^Will— Bight of heirs ie 
Only to two-thirds after assets are areaUsed after, 
payments and debts of funeral expenses— Pto^ 
bate and Administration Actt 8» 90. 

Where executors have been appointed the 
right of the heirs is not to an aliquot two- 
thirds of all the testator's assets at bis death. 
The debts and funeral expenses etc,, have first 
^ he paid and then the estate realised, and it 
iaenly to two-tbirds of such net assets that 
the heirs are entitled. Oonsequently until soch 
two-thirds are asoertained the execntor is 
prima facie entitled to exercise his wfdgi 
powers of disposition under S. 90 of the Pro- 
bate and Administration Act* fP* 390^ 1 1 


HARGOVARDAS (Marten, J.). iStZ 

T. Strongman. — for Appellant. 

S. /. Desat —for Respondent. 

Marten, J.^This appeal raises a short 
but important point on a Vendor and Pur- 
chaser Sumatons, nts, whether, the execu- 
tors of a Mahomedan will can validly sell 
and convey their testator’s immoveable 
property without first taking out probate, 
or else obtaining the consehc of all the 
heirs, ^ 

The testator was a Bombay, as opposed 
to a Kathiawar, Halai Metnon, Conseq- 
uently the s uccession to his estate is 
governed by Mahomedan law: Mahnmed 
V. Kafuhai (1) and that law is Sunni 
Mahomedan law. He made a will on the 
5th November 1920 some twenty -four hours 
before his death. That will is exhibi ed to 
the Joint affidavit of the three attesting wit- 
nesses sworn on the 30th September 1921 
which we have admitted in evidence in 
this Court. 

The will after appointing the appellants 
to be his executors and trustees 
and guardians of his two infant 
daughters directed his trustees to pay his 
debts and funeral and testamentary ex- 
penses and a certain sum for funeral and 
religious ceremonies. The testator further 
directed his trustees to collect and get in 
all his estate and thereout pay one-third 
to charity as therein mentioned, and 
divide the remaining two-thirds^ amongst 
his heirs according to Mahomedan law. 
The heirs of the testator are his above 
two daughters and his father. 

On the 1st September 1921 certain 
Falkland Road property belonging to the 
testator’s estate was sold by auction by 
the appellants to the respondent for 
Rs. 2,66,000 of which Rs 66,500 was paid 
as deposit. The conditions of sale set out 
the position clearly and fairly, apart from 
the mortgage which 1 will mention later. 
They showed that the appellants were 
selling as executors of the will of a^Halal 
Memon testator, and would convey a^ 
such. 

They expressly provided that the pur- 
chaser should not.be entitled to call upon 
the vendors to apply for probate. They 
gave a list of the title-deeds other than 
the mortgage, and proper facilities for in- 
specting them. And they expreusly provided 

— ■■ ■ ■ ■ 

•> (1) (1918) .43 Bom. 647*-21 Bon. L. 
R- 85-51 I. C. 513. 
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that the pnfcbaser should accept the 
iwndor's title as disclosed by the said 
deeds and documents and should take the 
property with such title only as the 
vendors could^giVe. 

The purchaser signed the usual auction 
nemorandum of sale and thereby agreed 
Mer alia to^qomplete the purchase accor- 
ling to the *said, conditions, and in all 

Dther respects fulfil the said conditions. 

• 

On the 17th September, the purchaser 
delivered some thirteen requisitions, some 
3f which at any rate were clearly barred 
by the conditions of sale. Requisition I 
For instance asked questions as to the 
title prior to the 4th July 1891 which 
T^ere expressly barred by conditions 12 and 
16. Requisitions 4 to 9 objected in effect 
that the vendors could not sell without the 
concurrence of the heirs or a grant of 
probate. 

On the 24 th September the vendors 
replied stating that under condition 18, 
the purchaser was bound to accept the 
title and wa^ not entitled to make any 
requisitions, and that* accordingly they 
answered the requisitions without preju- 
dice to their rights. Then followed full 
answers to the requisitions. Answer 12 
stated that there was an outstanding 
mortgage 5or one lac which would be 
reoonveyed prior to completion. 

• ^ 

On the 26th September 1921, the pur- 
chaser took out the present Originating 
SunimoDS to determine the main points 
in dispute. It was heard by the learned 
Chief Justice in Chambers on the 1st 
October, and decided in favour of the 
purchaser. Unfortunately we have no note 
of his judgment, if any. The note taken 
by the Judge’s clerk runs as follows : 

There is flaw in the title, which 
canbe^cured by all the heirs joining in the 
convey aqce.” 

.** Question 1 : Considering the provisions 
of Mahomedan Law the property has not 
vested in his executors, and one cannojt 
say whether the property is included in 
the one-third which the executors can 
dispose of without consent of heirs. If 
the heirs don’t join^ the plaintiff is entitled 
to his earnest money with interest *at six 
par cent. Each parly to pay bis oWn costs.” 

1922 B— 50 


The formal order as drawn up foHows 
that note, and from that order the presi-nt 
appeal is brought by the vendors. Under 
the Chancery practice such an appeal 
could not be presented against the decision 
of a Judge in Chambers unless either (a) 
he bad certified that the case bad been 
fully heard in Chambers, or ib) there bad 
been a motion before him in Court to 
discharge his order made in Chambers. 

Unfortunately for the parties that 
practice does not prevail here and accor-^ 
dingly we are deprived of the great advan- 
tage which we would otherwise have had 
of a reasoned judgment from the Chief 
Justice on a point which is of importance 
not only to the present litigants but also to 
the Mahomedan community at large. 

Turning first to the facts we are of 
opinion that for the purposes of the pre- 
sent api>eal the document Ex. A. in the 
joint affidavit I have referred to, must be 
taken to be the last will of the testator. 
Not only is its execution deposed to in the 
joint affidavit but the purchaser’s own 
plaint is founded on its being the last willf 
and so are the conditions of sale. Next 
it is clear that und r that will the appel- 
lants are his executors. 

Turning next to the Probate and 
Administration Act 18*^1, S. 2 provides 
that Chapters II to XII (inclusive) of that 
Act are to apply in the case of every 
Mahomedan such as the present testator. 
Chapter. II opens with S. 4 which enacts 
that the executor is the legal represent-* 
ativeforaU purposes.” and thst‘‘all the 
property of the deceased person vests in 
him as such ” Sections 90 (l) and (2) 
in Chapter VT runs as follows : — 

” 90 (1) An executor or administrator 
has, subject to the provisions of this sec- 
tion, power to dispose, as he thinks fit, of 
all or any of the property for the time 
being vested in him under section 4. 

(2) The power of an executor to dis- 
pose of immoveable property so vested in 
him is subject to ally restriction which may 
be imposed in this behalf by the will 
appointing him, unless probate has Been 
granted to him and the Court which 
granted the probate permits him by an order 
,in writing, notwithstanding the res- 
triction, to di8po«^e of immoveable 
property* specified in the ordet in 
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manaer pennitted by the order.” 

It will be observed that this 8#»ction was 
substituted for the original S* 90 by S. 14 
of the Probate and Administration Act 
VI of 1889. 

Taking S=, 4 and 90 alone it would 
ceem clear that probate is unnecessary. 
In fact 9. 90 (2!) expressly contemplates 
that an executor may dispose of immove* 
able property without a grant of probate. 
But he is subject to any restriction 
jimposed by the Will, and that restriction 
he must comply with unless he obtains 
probate and gets an express order of the 
Court overriding it. It is not, however, 
contended and could not be contended, that 
the present will contains any such restric- 
tion* 

So, too S. 92 expressly provides for 
probate if only one of the executors is to 
act. It contains no such restriction when 
all the executors are acting as , here. 

What necessity is there then in the 
present case for tHe executors to take out 
probate? In the first place, the Probate 
and Administration Act contains no section 
corresponding to S. 187 of the Indian 
Succession Act 1865 which provides that 
no right as executor can be established in 
any Court unless probate be first 
granted. 

Nor was that an unintentional omission 
of the Legislature. That point was 
carefully considered and the history of the 
previous lepislation was fully discussed in 
8haih Mnosa v. Shaik E$$a (2) where the 
eventual finding of the Court was that the 
Probate and Administration Act enabled 
an executor of a Mshomedan will to esta- 
blish his right in a Court of Justice without 
taking out probate. 

If then he can do that, why cannot he 
sell under S. 90? The respondents 
answer is that under S. 12, it is the pro- 
late which establishes the will from 'the 
death of the testator and renders valid all 
intermediate acts of the executor as such 
and that under S* 59 it is the probate 
which is to be conclusive as to the repre- 
sentative title of the executor. Taking the 
Act, therefore, as a whole, they say it 
contemplates the n^essity for probate. 

^(2) dW) 8 Uom,:24l. ^ ' 


To a large degree these arguments are 
concluded, by the judgment and reasoning 
of Sir Charles Sargent in fihaih Uoo8a*8 
case with which I respectfully concur. As 
regards S. 12 it is a dbmmon place of 
English law that an executor derives his 
title from the will and not from the pro- 
bate ^ee Halsbury, Vo!. XIV, pp. 144,145). 
Accordingly in 8ha%k ease the 

learned Judge says at p. 254 : — 

“The section appears to us to be unten- 
ded to be a condensed statement <> of the 
English law, which regards probate as the 
authenticated evidence of the will itself 
from which the executor derives his title, 
and by virtue of which the property of the 
testator vests in him from the death of the 
testator.*’ 

Then at p 255 after quoting S* 4. the 
learned Judge describes it as *‘a provision 
which enables the executor before probate 
to give a valid discharge to the debtor, and 
places him in the same position in that 
respect as an executor by English law,'* 

It is true that S. 59 is not expressly 
mentioned, but in my judgment that 
section carries the matter very little fur- 
ther. It is of course of importance be- 
cause it provides in effect that probate is 
to be conclusive evidence of the executor's 
title. But it does not negative his title in 
the absence of probate for that title is, as 
I have said, derived from the will- Even 
under an open contract doubt whether 
the purchaser could require probate. 

For instance under English law ‘prior to 
the I>and Transfer Act 1898, a purchaser 
from a devisee of real estate could not 
require the will to be proved in equity 
against the heirs-at-law, except under 
special circumstances (see Dart’s Vendors 
and Purchasers, 7th E'dn., Vol. I, p. S59). 

However that may be, and I <d6cide 
nothing as to that the present case is not 
one of an open contract. The purchaser 
has bought subject to special conditions 
which expressly debar him from obtaining 
this best proof. He must therefore fall 
back upon an inferior proof, v^8t that 
pf the existing affidavit and be content 
with that, * V 

Two other cases were cited 
to US ee«.. Mirga Kurfatulatn Bahadur 
V. Nuahat-^ud^jyowla Alias Husain. 
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^kUn (3) andTS ikina Btheh v. Uohan^ed 
hhah (4). In the former case the whole 
point was whether probate estopped the 
heir^ of a Mahotnedan testatrix from claim- 
ing as against a*third party, moneys which 
he had obtained by undue influence from 
the testatrixi of whose will he was appoint- 
ed executor; 

Their Lordships held that there was no 
such estoppel. The executor when he had 
r^lised the estate was a bare trustee for 
the heirs as to two-thirds, and an ac- 
tive trustee as toono'third for the purposes 
of the will. The heirs q^noad those two- 
thirds were claiming not under the will but 
adversely to it, and consequently could not 
be estoppedTrotn claiming two-thirds of 
the money which the executor had im- 
properly obtained from the testatrix in her 
life-time. Their Lordships had not to 
consider there the eflfect of an unproved 
will. Still less had they to consider on ex- 
ecutors power of sale. I decline, therefore to 
regard the case as a decision that probate 
of a Mahomedan will is essential. 

In Sctlcinix* 8 case (4) the actual de- 
cision jof Mr. Justice Pugh was that there is 
no provision in law rendering it obligatory 
in the case of a Mahomedan will to take 
out probate, and that accordingly it is ad- 
missible inevidence notwithstanding that 
no^ grant oi probate has been obtained. In 
that decision I respectfully concur. But 
the learnei Judge proceeded to consider 
what would be the position in laW of such 
an executor, and the conclusion which he 
arrived at was that the executor would oc- 
cupy the same position as that before' the 
Probate and Administration Act 1881, vig*, 
that of a mere manager or agent. 

This c6uclus4on seemsjto be obiter for the 
only point for immediate decision was 
whether; the will was admissible in evi- 
dence. *But however this may be, and 
With all tespect to the learned Judge, l am 
quite unable to agree with this conclusion. 
Oh the contrary, I think the position of a 


(3) (1905) 33 Cal. 116*321 A. 244,=? 7 
Bomi Lk. 874*9C.W.N 938 =»1 C.L.J. 
594*15 M.UJ. 336 = 2 A.L J. 758*8 Sar. 
8J9 (P.C«) ■ " ' ' * 

(4) (1910) 37 Xal; 839*15C;W.N. 185 
-8LC.655. , I 


Mahomedah executor is governed by « the 
Probate and Administration Act 1881 
whether or no he takes out probate. 

Thus as stated by Sir Oharies ^rgent in 
ShaiJ^Moosa'a oase (2) at*p. 254 **tbe object 
seems to have been to frame an Act which 
would be applicable to all natives of this 
country, whilst leaving the existing law as 
to those Hindus, to whom the Hindu Wills 
Act applied, untouched,” and at p. 256 
‘‘since the passing of Act V of 1881 the 
powers of Mahomedan executors in cases iq 
which that Act applies are no longer de- 
termined by Mahomedan law, but by the 
provisions of that Act”. 

In the result therefore, I am of opinion 
that under S. 4 the suit property vested in 
the appellants, and could be sold and con- 
veyed .by them under S. 90, and that no 
grant of probate is necessary either under 
S. 12 or S. 59 or otherwise. 

It remains to consider one further point. 
Assuming probate be granted, could the 
executors even then sell without the con- 
sent of the heirs ? From the short note be- 
fore us, this would seem to be the difficulty 
which 'vvas present to the mind of t^e lear- 
ned Chamber Judge. The point has not 
been pressed before us and in my opinion 
tha apparent difficulty disappears on in- 
vestigation. 

The present is a case of testate succes- 
sion and not of an intestacy. Executors 
have bean appointed and consequently the 
right of the heirs is not to an aliquot two- 
thirds of all the testator’s assets at his 
death. The debts and funeral expenses 
etc. have hrst to be paid, and then the es- 
tate realised, and it is only to two- thirds of 
such net assets that the heirs are entitled 
see Kfii^ratutain Bahadur v. N’uabat* 

fid'doiola Ahhaa Husain (3). 

Consequently until .such two-thirds are 
ascertained, the executor is jprima facte en- 
titled, to exercise his wide powers, of dis- 
positibn under S- 90. In the present case 
the auction sale was effected within the 
executory's year. ^^urtKer it is clear that 
there are some debts, for the answer to re- 
quisition 12 shows the existence of a mort- 
gage of one la<^ 

Under English law a purchaser of 
leaseholds -would*, get I a good title from 
an Axecutbr and '^ould . not. be entitled 
to ftskfor proofv of 4lebts t(eee Jjj 
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Nor would he if the executor was selling 
freeholds under a charge of debts and 
legacies unless over twenty years had 
ela^)Sed from the testator’s death (see In re 
Tiinqueiray-Williaume and Landau (6>. 
And now since the Land Transfer Act 1898 
has vested realty in executors, substantially 
the above rule as regards lease holds 
applies also as regards freeholds, whether 
or no there is a charge of debts. 

So too, in the present case I have no 
doubt that the purchaser will get a good 
title from the executors, and cannot be 
disturbed by the heirs. If the heirs have 
any grievance their remedy should be 
against the executors and not against the 
purchaser. But probably as an additional 
precaution an English conveyancer would 
advise the purchaser to have the existing 
mortgage kept alive rather than reconvey- 
td 'see Halsbury, Vol. XXI, p. 323 and 
GoJculdoss Gopaldos^ v. Banibun 8heo^ 
ehand. (7) Under the above circumstances 
it is unnecessary to consider the effect of 
the Special conditions of sale, nor whether 
pn the face of those conditions the pur- 
chaser could in any event recover his 
deposit (see In re 8ooit and Altato^s 
Contract Scott v. Alfkirez (8) 

In my judgment the respondent has 
been wrong throughout, and accordingly 
this appeal should be allowed with costs 
here and below. The formal questions 
in the Originating Summons should be 
answered as follows:—!, 2 and 3, yes, 
subject to the mortgage referred to in the 
vendor’s answer No. 12 being reconveyed 
or transferred 4 and 5* No. 

Fawcett, J — I agree and have very 
little to add. The view taken by this Court 
in 8hii%h Moosa v. Sh'tik Baa (2) has 
been followed by the Calcutta and Madras 
High Courts in Safeina Bibee V. Mahatned 
lehdk (4) and Oanapati Aiyar y. Sivamalai 
Gaandan (9) respectively. 


(5) (1894) 2 Ch. 101 » 63 L. J. Ch. 
303 « 42 W. R. 440. 

(6) (18821 20 Ch. D. 465-51 L. J. 
Ch. 432. 

(7) (1884) 10 Cal. 1035-11 I. A. 126 
«4Sar. 543 (P. C.) 

(8) (1895) 2 Ch. 603-64 L. J. Ch. 
821. 

(9) (1912) 36 Mad. 575-12 M. L. T. 

207 - 23 M. l^l 306-17 L C. 4.* 
••a9l2) M?W.N.1U2. . 


tration Act 188 U is, in my opinion, coneW 
siveastothe power ef the executors to 
sell the immoveable property in question 
and give a good title to the*purcbaser. « 

It is interesting to notice that , originally 
this S. 90 gave much less extensive powers 
to executors to deal with the testator’s 
property than those now qemferred, and 
made the consent of the . Court necessary 
to every disposition of property oby him 
unless probate was taken out and the exe^ 
cutor exempted by the Court from thO 
necessity of obtaining such consent. The 
present section was substituted by the 
amending Act VI of 1889 and the change 
was therefore deliberate. 

In the present case there i^ no restric- 
tion in the will on the power of the exe- 
cutors to dispose of the immoveable pro- 
perty so it is quite unnecessary under the 
terms of that section for the executors to 
take out probate. I may further refer to 
8M Beharilalj* v, Bat Eajbai (lOj and In 
the Goods of Indra Chandra Sing (11) 
which lay down that, in the absence of any 
restriction in the will, S. 90 gives full 
power to an executor to sell immoveable 
property as if be were the owner. ^ 

I do not think this view is in any way 
weakened by the Privy Council decision in 
KurrutulUn Bahadur Y. Nuahat-vd-Dowla 
Abbas Hossein Khan (3), for in that case 
their Lordships recognised that *an executor 
of a Mahomedan testator’s will can realise 
the estate of the deceased under S. 90 of 
the Probate and Administration Act^ tbou^ 
the testator can only deal with one- third 
of the property and the remaini^ two- 
thirds passes to his heirs, whatever the 
terms of the will may be. 

They say 'Thus the executor, when he 
has realised the estate, is a bare trustee 
for the heirs as to two-thirds, and an 
active trustee as to one-third tot the pur- 
poses of the will, 

The words "when he has realised the 
estate” clearly show that their Lordships 
did not take a different view as to the power 
of the executor to sell in order to realise 
the estate. 

I agree, therefore, in the answers and the 
order proposed by my learned brother. 

•s 

ApP»al 

(10) (1899) 23 Bom. 342. 

(D) (1896) 23 Cal. 580. 
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Macleod, C. J. and Coyajee, J. 

Ohtmabai Malgauda Patil — Plaintiff - 
Appellant •, 

V. 

Mallappa Payappa — Defen da n t -Respon- 
dent. 

F. A. N(5.*2+9r of 1920 decided on 7th 
February 1922 from the decision of Sub. J. 
Belgaifim in S« No. 8 of 1918. 

Bindu law~^Adoption^^ Adoption by husband-^ 
Wife £ b bound by the adoption-Whether wdid orno. 

Under Hindu law as administered in the 
Bombay Presidency a widow cannot dispate 
an adoption made by her husband whether 
valid or invalid. 28 Bom. L, R. 1272 Foil. 

(P: 397. C. 2.] 

A. Desat — for Appellant. 

K. N.Koyajee — for Resporfdent. No lto 3. 

Macleod, C. J. — The plaintiff in this 
case is the widow of one Malgauda who 
died of plague on the 29th November 19 IS. 
and sues to recover possession of her hus- 
band’s property against the first defendant 
who claims to be the adopted son of Mai* 
gauda. Various objections have been rais- 
ed to the adoption, first that Malgauda 
havidg lost his brother Appu a few days 
previous to the date of the adoption was 
in mourning, and was, therefore, incapable 
of performing any religious ceremony; 
secondly, ^hat the adopted son was the son 
of Malgauda’s sister, and therefore could not 
be adopted; thirdly that the adoption did 
not take place at all, although it had to be 
admitted that an adoption deed was execu- 
ted and registered. 

On the 14th December 1915, the plain- 
tiff made a petition to the Mamlatdar to 
have her name inserted in C and D Regis- 
ters since her husbaiui had died a fortnight 
back. In that petition she said chat there 
were factions in the village, and therefore, 
the village officers might enter any other 
namei But, on the 6th January 1916, she 
made a petition to the Collector admitting 
the adoption and requesting the first defen- 
dant’s name to be entered in the Revenue 
Registers in place of the deceased 
Malgauda. 

On the 7 th ^January 1916, she was 
examined im connection with her petition 
and Varsa proceeding. She admitted the 
whple story which she now denies in th^ 
k^t. il^e paseiog of orders oq this poUtilon 


was unfortunately delayed, so that the 
plaintiff for some reason or other made up 
her mind toMispute the first defendant’s 
adoption. 

On the 6th June 1916, she made a peti- 
tion to the Collector saying that her hus- 
band did not adopt according to caste 
rites and customs, and that he could not 
adopt that boy according to Shastras. But 
she did not deny the fact that her husband 
had adopted the first defendant. 

She was examined on 14 th June 19 IB 
when she pleaded that her pre7ious state- 
ments had been made under coercion and 
threats; and for the first time she alleged 
that the first defendant was not present 
when he was alleged to have been adopted. 

At the outset we are met with the ques- 
tion whether a widow could be allowed to 
dispute an adoption made by her husband 
In Bhdu Adgouda v. Narafta Gauda (1 ) The 
plaintiff claimed as the adopted son of one 
Adgauda* He had been adopted by 
Adgauda’s widow. The defendant was the 
son adopted by Adgauda in his life-timp.* 
Mr. Justice Shah at p. 1275 says 

“Assuming, without deciding that the 
adoption of defendant No. 1 by Adgauda 
was invalid, the question is whether Sita- 
bai the widow of Adgauda, could make 
another adoption to her husband during 
the life-time of the boy adopted by her 
husband. The point is one of first impres- 
sion. No reported precedent on the point 
has been cited to us: and it must be con-* 
sidered in the light of the power, which 
the widow has in this Presidency to adopt, 
in the absence of any prohibition express- 
ed or implied by her husband. 

It seems to me clear tb^t the widow is] 
bound by the act of her husband and to| 
accept all the implications of an adoptioiJ 
by him valid or invalid. In spite the' 
liberal interpretation of her powers to 
adopt in this Presidency, I do not think 
that the Hindu law contemplated, and 
certainly it has not provided that the 
widow could practically ignore and super- 
sede her husband’s act of adoption. 

There is no authority for it: and 
I think that the general effect 
of the Hindu law of adoption is 


(1) A- I* R* '*1^22 Bom. 300 » 

46 Bom* 400*23 Boni«^L. R. 1272* 
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agaimt such a power. Even an invalid 
adoption may become effective under cer- 
tain conditions ; and the wife — or rather 
the widow — cannot go against her hus- 
band’s wishes so unequivocally expressed 
or treat the adoption by her husband as 
non-existent” 

And at p. 1278 the learned Judge con- 
cludes : 

“It may appear somewhat anomalous 
that the widow should not be allowed to 
tfeat as non-existent an adoption by her 
husband which is invalid. But I do not 
think that there is anything 'anomalous in 
the widow being required to accept the act 
of adoption by her husband with all its 
implications at least so far as she herself 
is concerned.” 

It seems to me that an adoption by the 
husband whether valid or invalid would 
stand on much the same footing as a wilh 
so that it would be considered as an im- 
plied prohibition against the widow adopt- 
ing after the death of her husband. It 
‘w^s contended for the appellant that those 
remarks of the learned Judge were obiter, 
but they were directly in point, as they 
dealt expressly with the widow’s power to 
adopt the plaintiff against the adoption by 
her husband, and if it could be said that 
the husband had impliedly prohibited an 
adoption by bis widow by his having 
adopted in bis life-time, it would neces- 
sarily follow that the validity of the plain- 
tiff’s adoption by the widow was directly 
in issue. 

It does not seem necessary, therefore, to 
consider the other points which were rais- 
ed in this case. But with regard to the 
factum of the adoption, ail the evidence 
seems to point to the fact that it actually 
did take place, and that the suggestion by 
the^ widow seven months later that the 
adopted boy was not in Belgaum, when it 
was alleged he was adopted, must be con- 
sidered as a desperate attempt to get rid 
of the first defendant’s claim to succeed to 
Malgauda* 

There are several witnesses who deposed 
that they were present at the adoption and 
that the first defendant was adopted. If 
the plaintiff really thought that the 'first 
defendant wite not fmssent she wpuld have 
made .that aHegai^on at oned mstei^ of 
waking for seven months when she felt the 


necessity. If she wishiW tO'suCceed to her 
husband’s estate, of proving some .Jacih 
which would put an end to the claim 6i the 
first defendant. 

On the question whether amongst Jains 
the adoption**of a sister’s son is invalid, no 
doubt there is no judicial decision to the 
effect that Jains do not obseryp the same 
law as the regenerate classes. There: 
fore, if the question had to be deckled in 
this case ^evidence would have to be led 
to prove the custom that the adoption 
of a sister’s son amongst Jains is acknow- 
ledged. 

Then on the question whether Malgauda 
could not have adopted owing to his being 
in mourning, we have been referred to no 
direct authority on the question. Put it is 
argued that as Malgauda was in mourn- 
ing. he was not competent to perform any 
religious ceremony, and therefore, could 
not adopt. But the evidence certainly 
points to the fact that amongst Jains 
adoption is not looked upon in the same 
way as amongst the regenerate classes, 
and that adoption is really mors a secular 
than a religious ceremony. The appeal, 
therefore, must be dismissed with costs. 


Coyajee, J.— I agree in holding that 
this appeal must fail. lu Bhau y. Nara- 
augauia (X) which was a case decided by 
a Division Bench of this Court Mr. Justice 
Shah observes at p. 1276 : ** It seems to 
me clear that the widow is bound by the 
act of her husband and to accept all the 
implications of an adoption by him valid 
or invalid.” 

I am bound to respect this opinion as 
coming from a learned Hindu Judge. I do 
so the more readily because we are in this 
case dealing with an adoption by a Hindu 
of his sister^s son; and it is matter of 
common knowledge that in the Bombay 
Presidency -adoptions of daughter’s sons 
and sister^s sons are not uncommon. 
For this "proposition we Have the high 
authority of Mr. Mandlik who in biff 
Vyavahara Mayukb. Part II at p. 493 
observes ; 


‘‘ I musft ttote.that the existence of a 
Ime- honoured custom allowing the 
adoption of a dauiiifci (daughtet’s son) 
it (si8t(?r’s son, is testified to 

Wdisfanct' terms hi thef '15valta'“^linii^ 
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and the Vyavuhara Maynkb, and also im- 
ylied bv Krishna Bhatta. I have made 
special inquiries on the subject, and I have 
XK> hesitation in stating that in this Presi- 
dency such , adoptions are common, and 
not the slightest taint attaches to them on 
account of such relationship.** 

Special usages in favour of , adoptions of 
daughter's •sons and sister’s sons have, 
moreotsefi been* judicially recognised in 
•some«of the Districts of this Presidency. 
I need ^nly refer to the judgments of 
Candy J. and Fulton J. in Manjunath v, 
Oaterihai (2). 

For these reasons I agree in holding that 
it is not competent to the plaintiff, who is 
the widow of Malgauda, to seek to set 
aside the adoption made by her husband. 

Appeol dismissed* 

(2) (1902) 4 Bom. L. R. 140. 
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Macleod, C. J. and Shah, J. 

K* P. Frenchman — Appellant. 

• V. 

Assistant Collector % Haveli — Respon- 
dent. 

F. A. No. 339 of 1920 decided on l7th 
March 1982 from the decision of D. J. of 
Poona in Ref. No. 11 of 1919, 

• , 

L'lnd Acc/utsifi'On Act, 8.18 — Compensa^ 
tion — Vnluafion of land should not be less 
than wjiat the claimant had purchnsei it 
for* 

The appellant purohaecd in July 1918 for 
Rs. 92,500 a piece *of land with a bungalow 
on it which was compulsorily acquired by 
Government in April 1919. 

Held—lrx coming to a decision with regard 
to the market value of the land on the date of 
its compulsory acquisition the two most im. 
portant questions are (1) whether the olaimaot 
has paid go high a price that the Court may 
consider t^at he had not displayed the ordinary 
caution which a purchaser of land should dis- 
play ; and (2) whether there has been any in- 
ofease in the value of property in the neigh- 
bonrhood within the few months which elapsed . 
between his purchase and the Government Noti- 
fication. [Page 899,0. 2, Pago* 400,0. 1,2] 

The Governmipt have wide powers under the 
Act to depriv^a man of his property and it is 
only fair that be should be recouped on a liberal 
toale. Any endeavours to unduly depreciate the# 
value of properties that have to be acquired in 
prder that Qovernmeut may acquire as cheaply 


as possible should be condemned equally with 
the exaggerated valuations put by claimants. 

{P. 401, 0. 1.] 

Campbell for Fayne & Co ., — for Ap- 
pellant. 

T- Strongman and 8* <9* Pathar — for 
Respondent. 

Macleod, C. J. — This is an appeal from 
the decision of the District Judge of Poona 
in a reference under S, 18 of the JLand 
Acquisition Act. The land in reference is 
a square piece of land measuring 4,77 acres 
with good frontages on Connaught Road 
and Wellesley Road. In the far corner of 
it there was a bungalow, which undoubtedly 
at the time the property was notified for 
acquisition on the 25th April 1919, was in 
a state of disrepair. The property is situa- 
ted certainly near the centre of the business 
part of the Poona City, excluding of course 
the city proper. All round there are public 
offices, hotels, churches, shops and other 
such premises. 

I think the Judge is right in saying that 
it is not quite in the best situation, either, 
for being used for residential purposes 
or for shops which *are patronised by Euro- 
pean customers. At the same time it cannot 
be doubted that the property is in the 
centre of what I may call the business 
quarter of the town. 

The claimant bought the properly from 
Mrs. Sassoon for Rs. 92,500 in July 1918. 
Mrs. Sassoon had not been in India for 
some years, and her affairs were being 
looked after by her agents. The property 
had not been very well looked after. The 
bungalow was rented by Mr. Defreece at 
Rs. 150 a month, and we may safely say 
that however favourable the situation of 
the property may have been, it does not 
appear from the evidence that there had 
been much demand for it before its acqui- 
sition. 

But for whatever reasons the claimant 
bought the property in 1918, there can be 
no doubt that that was a purchase by a 
willing purchaser from a willing seller, ancti 
it is, in the first p^ace, direct evidence ofj 
the market value of the property in July! 
1918. It would be open to the claimant to* 
Show that in this ’neighbourhood therej 
has been a general rise in the value! 
of property between July 1918 . and! 
Aprif ^1919, but he •has absolutely} 
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failed to produce any evidence to show 
that the Value of property in this neigh- 
bourhood has increased. 

Of course it may be said that from the 
very nature of the use to which the sur- 
rounding properties are put, it would not 
be likely that many of these properties 
would come into the market. Still if the 
claimant wishes to show that his property 
in April 1919 was worth more than what 
he Rave for it, he would have to produce 
evidence to that effect. 

* On the other hand it would be open to 
Government to show that the claimant, 

I when he purchased the property, had 
Itaken a far too sanguine a view of its 
possibilities in the future. The Acquisi- 
tion Officer without considering the price 
which the claimant had paid for the pro* 
perty has in the offer he made to the clai* 
mant done everything he could to cut 
down the value of the property. 

He has valued the bungalow on a rental 
of Fs. 300 a month with a life 26 years. 
To that he has added the deferred value of 
t^e site at the end of the period and the 
value of the compound 14334 square yards 
at Bs» 6,000 an acre or a little more than a 
rupee a square yard, the whole giving a 
total of Rs. 55,688, to which had to be 
added the 15 per cent, for compulsory 
acquisition. Now that was a very low 
offer to make to a man who had purchas- 
ed the property a few months before for 
Rs. 92,500. 

On the other hand the claimant went to 
the other extreme. He produced a report 
by Mr. Fritchley, another by Mr Bbed- 
war, and a third by Mr. Batley all contain- 
ing fantastic conglomerations of figures 
produced for the purpose of satisfying the 
Court that the property which the claimant 
had purchased for Rs. 92,500 in July 1918 
was worth over two lacs in April 1919. 
They are obviously worthless. 

This is one of those numerous cases 
which show how undesirable it is that 
valuations for compulsory land acquisition 
should be brought before a Court of law. 
If this case had gone before an arbitrator, 
the whole of these elaborate calculations 
Would have been swept aside in a few 
words. 

But in a Court of law such evidence 
Cannot be^exclude'd and the Courboif first 


instance has to seriously consider all the 
various hypothetical considerations pro- 
duced on the one side or the other. Speak- 
ing for myself, in dealing with the case in 
appeal, it is open to us^’ to express an 
opinion that all those calculations are of 
no assistance whatever in enabling the 
Court to come to a decision with regard 
to the market value of the l|ind in April 
1919. 

The two most important questions are 
<1) whether the claimant has paid sc high 
a price that the Court may consider that 
he had not displayed the ordinary caution 
which a purchaser of land should display; 
(2) whether there has been any increase in 
the value of property in the neighbourhood 
within the few months which elapsed bet- 
ween his purchase and the Government 
Notification to show that the property in 
April 1919 was worth more than what he 
gave for it. 

I see no reason to think that the price of 
Rs 92,500 which the claimant gave for 
the property in July 1918 was not a fair 
market value of the property. But I think 
he has failed entirely to prove that there 
was any chance of a purchaser being found 
in April 1919 who would give more than 
that price for the property. No doubt, in 
considering the question of value from a 
purely hypothetical point of viev^ it would 
be open to both sides to try and show, the 
one that in whatever manner the property 
was developed, the property would not 
realize as much as Rs. 92,500, the other 
that it would realize considerably, more. 

One side would be inclined to cast as 
much doubt as possible on the probabilities 
of profitable user, while the other side 
would endeavour to show that every 
portion of the property would be put to a 
very profitable use; so that the capital 
value would amount to very much more 
than the purchase price. 

But all those considerations are purely 
hypotheticsd, and a great deal of the argu- 
ments used by the experts on both sides, 
the one to appreciate, the other to depre- 
ciate the value, if one took the trouble 
to analyse them, would \m found to have 
very little vBlue. It seems" to me that 
^when Govermnent notified this property 
for compulsory acquisition in April 
1919, they were bound to offer the cki* 
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mant what he had given a few months be- 
fore for the property, unless they were 
Able to show conclusively that he had not 
given a fair value for the property. After 
all the Government have very wide powers 
under the*J^and Acquisition Act to 
deprive a man of his property, and it is 
only fair that he should be recouped on a 
liberal scale ; any endeavours to unduly 
depreciate the value of properties that 
have to be acquired in order that Govern- 
, ment^ ifiay acquire as cheaply as pobsible, 
should be condemned equally with the 
exaggerated valuations put forward by 
claimants. 

It seems to me on a consideration of all 
the evidence in the case, that it all 
amounts to this, the claimant has not prov- 
ed that he could have realized more for 
this property in April 19 1*9 than what 
he paid for it. The Government have not 
proved that if it was put in the market it 
would realize less. From the evidence it 
is difficult to see how a fair rent could have 
been obtained for the bungalow without 
spending a considerable amount in repair- 
ing and furnishing it. The property as it 
stands can best be valued at an all over 
rate p^er acre giving the fullest considera- 
tion to its situation. 

Looking at it in this way the claimant 
paid about 16,000 rupees an acre. This 
on the evidence was a very fair rate and 
even the witness Hormasji Sorabji did not 
jJut the value of the land higher than 
Rs. 15,000 an acre though he undoubtedly 
put an exaggerated value on the bunga- 
low. Therefore I think that the claimant 
should be awarded Rs. 92,500 together 
with 15 per cent, for a compulsory acquisi- 
tion. I would once more refer to the futi- 
lity of elaborate calculations which pur- 
port to enable one to ascertain the market- 
aible value of property almost to annas and 
pies, and I would draw attention, in illus- 
tration of that, to the calculations made by 
the District Judge by which he arrived at 
the conclusion that the property was 

worth Rs. 90,193. 

• 

The valuation of immoveable property 
is not an exact science, and the very best 
efforts ofanexpertora Court to fix a mar- 
ket value ^09 a property like this can 
never amount to much more than a qua^i- 
scientific guess, which the Court should^ 
in the case of compulsory acquisition 
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temper with liberality. Considering the 
appellant made a claim for two. lacs 
even here, there will be no order as to 
costs. 

Shah, J : — I agree that the market 
value in this case should be fixed at 
Rs. 92,500. which is the amount paid by 
the claimant for this property in July 1918. 
I do not think that under the circums-' 
tances of this case the fi^^ures supplied to 
the lower Court on certain hypothetical 
bases afford any assistance to the 
Court in determining the true market 
value. The only safe basis which on the 
facts of this case is most favourable to the 
claimant, is the price which he paid for the 
property in July 1918. 

In spite of the argument of the learned 
Advocate General to the contrary, there is 
nothing on the record of this case to show 
that that was not a fair market price at 
the time when he purchased the property. 
The fact that he paid that amount is indi- 
cative of the then value of the property 
and unless there is anything definite qii 
the record to Justify the result that the 
market value was really less than what he 
paid for it at the time, that argument could 
not be accepted. 

The only question which presents some 
difficulty to my mind is whether the claim- 
ant is entitled to anything more than the 
amount which he paid in July 1918 on the 
ground that there was some increase in the 
value of the property from July 1918 to 
April 19 i 9, when it was notified for 
acquisition. It may be that ■ there 'was 
some rise generally speaking in the value 
of properties at Poona during that interval; 
but it was for the claimant to prove that 
during that period, ie, from July 1918 to 
April 1919, there had been such apprecia- 
ble rise that he was entitled to some extra 
compensation on that account. Though 
I am rather inclined on general 
grounds to favour the view that probably 
there was some rise in the values of 
properties in this locality during lhat 
period, in the absence of any evidence 
on that point it is not pO'<sible to give 
effect to that consideration. I think, 
therefore, that the highest amount that 
the claimant could be awarded as the 
marl^et value of the ^property is the 
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amount which he paid in July 1918. 

— — Decree Va^ed* 

A. I. R. 1922 Bombay 402 
Pratt and Fawcett, Jj. 

Ndray Raftichandra TAiVa— Defendant 
^Appellant. v. 

Pondurang Balahrishna Beehpavde— 
Plaint iflf— Respondent. 

Letters Patent Appeal No. 46 of 1921 
decided on 7th March 1922 from the deci- 
sion of Macleod, C.J in S. A. No. 123 of 
1921. 

(a) Bomhny Land Revenue Code (IgTP), Sec. 83 
-^Tenancy Presumption — Commencement of the 
tenaney^^eans commencement tvithina parti- 
eutar period of time. 

la a case where the tenancy does not go 
back into obscurity bat is bounded by a defini* 
te time or period, there issatisfa ^tory evidence 
of the commencement of the tenancy within 
the meaning of S 83 and the presumption in 
favour the tenant that the tenancy is co-ex- 
tensive in time with the tenure of the landlord 
does not arise. 18 Bom. 433 Foil . 

[P. 403, C. 1,2.1 

(b) Landlord and Tenant-^ Permanent^ Tenancy 

Long payment of rent at fixed rate is not by 

itself sufficient to show permanent tenancy. 

fP 401, C 2.1 

(0) T P, Actf 8- 106^Tenancy commenced at a 

period^ Presumption is of annual tenancy 

Where it is shown that a tenancy commenced 
from a particular period the ordinary presum- 
ption contained in S 106, that the tenancy is 
an annual one, should be drawn. IP 40i, C. 2.] 

Bah 'durjiTindS S.Patkar — for Appellant 

P. B, Shingn^^—for Respondent. 

Pratt J. — The question raised in this 
appeal is whether the defendants are per- 
manent tenants of the lands in suit which 
are described as the Bhavani and the 
Hulesh war lands The lower anpellateCourt 
has held that th^y are not. The ap- 
peal IS not pressed as re gards the Bhavani 
lands, for it has been definitely ascertained 
that the tenancy began in the year 1831. 
As to Hulesh war lands, it is contended that 
the defendan's were entitled to the presum- 
ption enacted in the second clau<^e of S. 83 
of the Bombay Land Revenue Code- 

The plaintiff’s landlord acquired the lands 
by gift from the Raja of Satara in t830. 
The lands then were pai or uncultivated 
and there was no tenant in occupation. Ibe 
receipts show that the plaintiff’s grand- 
father was in occupation as tenant in 1850 ; 
the tenancy mus^ therefore, have begun 
between 1830 and 1850. It is now .^etcled 
by Chikko v. Sidhnaih (1) that the phrase 
'•commencement of the tenancy'* in S. 83 
refers to the time and not to t ie terms of 

(1) Ad.E. 1922 Bctti. 25»»46 Bom. 687 

^ 2,4^ Born# L.R* 22b. r ' 


the tenancy. In Bamchandraf^. Anant (2) 
it was held that the presumption in 
section 83 might be available to a tenant 
althoujsh it was shown that the tenancy 
began after the beginning of the landlord’s 
title. However that may be,. I agree i^i<h 
the criticisms of B-^mohandra v. Anant 
(2) in the judgment in Bangn v. Sidling- 
appa (31 and judgment of Macleod C. J. 
in Sidhanath v. Ch kko (4). But I do not 
read judgment of the Chipf Justice in 
Stdhaua'h V Ohikk^ necessitating .proof* 
that the tenancy began in a particular 
year. This ^^ame ca'^e went on appeal in 
Chikko V. Sidhanath (1) and the time from 
which the tenancy was proved to have 
commenced was found not to be a parti- 
cular year, but a period “in or after the 
year 1805”. I think that the presumption 
applies only when the time, i.e. rather the 
date or the period of the commencement of 
the tenancy i*^ not proved by satisfactory 
evidence. Here the period is proved to 
have been between 1830 and 1850, and 
that seems to me to be sufficient to negative 
the presumption. For, as said in Bango v. 
8 f dlingappa {3) directly it is shown that 
the tenancy commenced from a particular 
period, the ordinary presumption that is 
now contained in S 106 of the Transfer 
of Property Act will have to be drawn.) 
The presumption in this case is not that 
enacted in S. 83 of the Bombay Land 
Revenue .Code but that enacted 
in S. 106 of the Transfer of 
Property Act that the defendants are an*’ 
naal tenants. L think there are no other 
circumstances from which the presumption 
of permanent tenancy can be made. . Long, 
payinent of rent at fixed rate is not by it-j 
sdf sufficient to show permanent tenancy.! 
There is no evidence that the building of 
the well was encouraged by the landlord or 
that the tenant’s mor gage was recognised 
by him. I would, therefore, confirm the 
decree of the Liwer appellate Court 
and dismiss the app al with costs. 

Fawcett, J. — 1 agree generally with 
the reason ng of my learned brother. 
The phraseology of the second para-c 
graph of section 83 is no doubt some- 
what vague and there are two opposite 
views that can be taken of the exact 

(2) (I8M) l 8 Bom. 433. 

, (3) (1898) PJ 82. 

(4) A.I.R.1921 Bona. 454-23 Bom L. 
R. 533. 
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meaning to be put on the word “commence- 
ment *' One that has been placed before 
us by the appellant is that it necessitates 
satisfactory evidence that the tenancy 
commenced at any rate in a pirricular 
year. The.prHpr view is that it suffices to 
show a pariicuiar period of lime beyond 
which the tenancy certainly did not go. 
Dealing broadly with ihe first point of view, 
I do not thipk that loj^ically there is good 
ground for saying that a particular year 
is the teal test contemplated by the Legis- 
lature. 

• 

The primars point of commencement is 
of course the actual date on which the 
tenancy began and the fixing of the parti- 
cular year really means no more than saying 
that the tenancy commenced, at some point 
of time within twelve months. But why 
should one be limited to Ihe particular 
division of time represented bv a month? I 
can see no logical basis for saying that you 
are so justified ia taking a number of 
months, but not justified in laking a number 
of years as sufficient. Therefore if 
the learned Chief Justice in Sidhanath v. 
Chihho (4; intended to Jay down that it is 
necessary to show that a tenancy has 
commenced in a particular year in order to 
deprive a tenant of the presumption in S. 83, 
then I respectlully dissent. That would 
be a very fortuitous test to apply. For in- 
stance thpre might easily be a case where 
evidence showed that the tenancy must 
have comrpenced after the year lb68 and 
before the year 1871, but did not show that 
it commenced in the particular year 1869 
orT87p. Can it reasonably be said that 
this defect prevents there being satisfactory 
evidence of the commencement of the 
tenancy? I do not think that this can have 
been intended by the Legislature In my 
opinion the presumption operates when, 
owing to the antiquity of the tenancy, you 
cannot fix on any particular point or 
period of time as that at or wiihin which 
the tehancy commenced. Once you get a 
particular time, a^' in this case, you get the 
years 1830 to 1850 between which the 
tenancy must have begun, then there is a 
commencement within a certain period 
ihown which bars the presumption arising. 

At the safhe time this treatment of a 
period’ as stifficient to satisfy the require- 
nents of S. 83 must of course be applietf 


with reasonable limits. I do not for 
instance mean to say that it would suffice 
to show that a tenancy had commenced 
after f he flood. It is DOt, I think, neces- 
sary to define what are ‘reasonable limits’; 
it is enough for the purposes of this case to 
say that the period, 1830 to 1850, is 
clearly a reasonable one. 

But if it weie necessary, recourse might 
perhaps be had to the common law rule 
under which the year 1189 is regarded as 
the commencement of legal memory, and 
the presumption, which the evidence might 
otherwise raise in favour of the existence 
of a custom, is rebutted by proof that it 
first existed subsequently to that year: see 
Haisbury’s Laws of England, Vol. 10, 
Art. 441, at p. 233, If a clearer defini- 
tion ib essential or desirable, then the 
remedy is to amend S. 83 by Legislature, 
so as to express clearly what is intended. 

I agree with my learned brother that 
there is no reason to differ from the view 
taken in Ramachandra NafayanManiri v. 
Anant (i) that the mere lact of a tenancy 
having commenced 'subsequent to the* 
landlord’s tenancy does not prevent the 
application of S. 83 because there may be 
caj^es where in spite of that the commence- 
ment of the tenancy is in obscurity. 

But when you get a case where the 
tenancy does not go back into obscurity 
but is bounded by a definite time or 
period, then, in my opinion, there is satis- 
factory evidence of the commencement of 
the tenancy within the meaning of S. 83, 
and the presumption in favour of the 
tenant does not arise. 

Both the lower Courts have held that! 
apart from the presumption under S. 83, j 
the circumstances of the case do not” 
justify the finding that the respondents 
are permanent tenants, and there is no 
error of law shown which would justify us 
in taking a different view. Accordingly, I 
agree that the appeal must be dismissed 
with costs. 

per Curiam:— We vary the decree of 
the lower Court by adding a direction 
that the defendants do pay future mesne 
prefits at the rate of Rs 40 lor 1918 and 
1919 till date of delivery of possession. 

The application f9ir of execution 
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fails with the appeal and is dismissed with 
costs* 

No order as to costs of the cross- 
objections. 

Apjp^al ditmuied. 
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MACLEOD, C. J. AND COTAJEE, J. 

Simon Beuben and othort — Plaintiffs — 
Appellants. 

V. 

Haji Shaikh Mahomed S^Ms^art/— De- 
fendant-Respondent. 

O. C. J. A. No. 130 of 1921 decided on 
3rd March 1922 from the decision of 
Kajiji. J. 

(a) Specific Belief Actt 8. 21 (c) Lease-Conii* 
Hons of lease to he d^ermined- subsequently^ 
Uncertainty-^Contract cannot be enforced. 

Where an agreement ran:—** We agree to rent 
to Mr, Haji Shaikh Mahomed Shustary the top 
floor of our building under constraction at 
Plot No. 3 Ballard Estate for a period of five 
years and five years’ option at a monthly rent 
of Rs. 1,500 only from the date of the oomple- 
'Lion of the same subject to the conditions and 
entering into a regular lease. A deposit of 
three months* rent amounting to Rs. 4,600 
only is paid on signing of this contract.** 

[P. 404,0.2,] 

Beld\ (1) that the above writing could not be 
considered as a concluded agreement for it was 
impossible for the parties to draw up a formal 
lease in accordance with that writing as its 
terms were too uncertain to be reduced to a 
formal document, and the words “subject to 
the conditions and entering into regular lease** 
made the “entering into a regular lease'* a 
condition precedent to the parties coming to a 
definite agreement. I P. 404, C. 2.] 

(2) That the writing was, therefore, not a 
document which the Court could direct to be 
specifically performed. 2l Bom. L. R. 1047. 

(b) Deed-^Construction-^Words ** Subject * fo.** 

The effect of the words “subject to** in a 

deed is to introduce condition or proviso 
7 Oh D. 29 : 2 Ch.D. 744 and 87 L. T 547 Foil. 

[P. 406, 0. 1.] 

T’. Strongman^ OoHman *and Campbell 
— for Appellants. 

IfiDerartyi Mulla and Desai — for 

Respondents. 

Macleod, C. J.'-Tbe plaintiff filed this 
suit for specific performance of an alleged 
agreement With the first and second defen- 
dants .to let the third floor of a building on 
the Ballatd Estate . The^agteement which 
he asked thei Court to Apdcifically perform 
ifi at page i; IIl» and runs fis follows. 


*‘We agree to rent to Mr. Haji Shaikh 
Mahomed Shustary the top floor of riui 
building under construction at Plot No. ^ 
Ballard Estate for a period of five yea*^® 
and five years* option at a monthly rent o^ 
Rs. 1,500 only from the ddte^^f the com- 
pletion of the same subject to the condi- 
tions and entering into a regular lease. A 
deposit of three months* rent amounting 
to Rs. 4,500 only is paid on signing of this 
contract.** 

The learned Judge has passed a djecree' 
in favour of the plaintiff directing the 
defendant to specifically perform the 
agreement and execute in favour of the 
plaintiff a lease of the third floor of the 
building situated on the Ballard Estate for 
a term of five years from the completion 
of the said building, with an option to the 
plaintiff for a further period of five years 
at a monthly rent of Rs. 1,500 such lease 
to contain the usual covenants. 

The defendants have appealed. 

We are of opinion that the document 
Ex. A could not be considered as a con- 
cluded agreement. First* it would be 
impossible for the parties to draw up a 
formal lease in accordance with this docu- 
ment because its terms are too uncertain 
to be reduced to a formal document,** and 
secondly, it contains the words “subject to 
the conditions and entering into a regular 
lease**, which made the “entering into a 
regular lease’* a condition precedent to the 
parties coming to a definite agreement. 

The learned Judge has considered that 
the words “subject to conditions’* means 
“usual conditions”, namely, conditions 
which have to be incorporated in a formal 
document when prepared by a solicitor. But 
the word “usual” is not in the document, 
and, even if it were it would only amount 
to this, that when a formal document came 
to be prepared, the draftsman could enter 
in the document the usual covenants which 
are to be found in leases of office buildings 
in Bombay, and it would be open to the 
other side either to alter or add to those 
condiiions, and it would be only when the 
draft had been finally agreed to, that the 
terms of the lease could be ascertained. 

But even if the nature of the conditions 
has been defined, and no room for further 
discussion was left, the wo^s "subject to 
entering into a regular leali«“ would 
remain to be construed, and it is diffi- 
cult* to see how one could avoid bring- 
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ing the case within the authority of 
Qovind v. fft>achand. (l),in Winn v. Bull 
te), Lloyd V. Nowell (3), and Watson v. 
MoAUum (4), it was held that the effect of 
the words “subject to ** was to introduce 
a condition jor proviso. 

It seem obvious to me, therefore, that 
this is a document which the Court cannot 
possibly direct to be specifically perform- 
ed. It was j:uereLy the result of prelimin- 
ary negotiations, which defined a portion 
of the • terms to appear in the lease as 
sventhally settled, while it left a great 
Tiany*of the terms to be agreed upon 
thereafter, so that the final agreement bet- 
ween the parties depended on a regular lease 
which was to be executed. The appeal, 
therefore, must be allowed and the suit 
dismissed with costs throughout. 

With regard to the deposit the defendants 
can apply to the Court of • first instance 
under S 144, Civil Procedure Code. The 
deposit can be retained for a fortnight 
after the decree of this Court is sealed, in 
order to enable them to make that appli- 
cation. If the application is not made, the 
deposit will have to be returned. 

Appeal allowed. 

(1) (1919) 21 Bom. L. R. 1047 = 53 I. 
C. 805. 

(2) (1877) 7^ Ch. D. 29-47 LJ. Ch. 
139 = 26 W.R. 230. 

(3) (1895) 2 Ch D.744 = 64L.J.Ch. 744= 
13 R. 71^=73 L.T. 154 = 44 W. R, 43. 
•(4) (1903^ 87 L.T. 547. 
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Macleod, CJ. and Shah, J. 

Bai Tara —Appellant. 

V. 

Mohanlal Lallubhai and others — Res- 
pondents. 

F. A No. 226 of 1921 decided on 16th 
March 1922 from the decision of Joint-J., 
Ahmedabad, in Mis. Application No. 44 of 
1921. 

(a) Suardians and Wards Act {Vlll of 1890) 
Sa 19y 25-^uatody of minor aon^ Application 
for guardianship by father ia not comment. 

An application under the Gnardiana^ and 
Wards Act made by the father to be appointed 
guardian of the person of bis minor son living 
with his mother and to have his custody, pre. 
sumably, under S. 19, is not competent; he, 
being the natural guardian, oan apply under 
S. 25 lor the mAior'a relum to his custody. . 

^ [P. 405,0. 2.} 

(b) Quardiana and Wards Actt 8 25-^ Appli* 
cation for custody of ^inor — Question to be* 
considered is welfare of minor. 

In an application by a father to obtain ous- 
tody of his minor son, the «nlv qjhestion to be 
opnsidered is whether it will Be in the inter- 


ests and welfare of the minor to return to the 
dubtody of the father. 88 Mad 807 Rel. on. . 

IP. 406, C. 1,2.] 

H. V. Bivatia — for Appellants. 

Q. N. Thahor and B. J. Thahor — for 
Respondents. 

Macleod, C. J. — The petitioner filed 
this application under the Guardians and 
Wards Act to be appointed guardian of the 
person of his minor son, who was living 
with his mother opponent No. 4 and his 
maternal grandfather opponent No. 5. I 
may point out at once that the application 
ought to have been dismissed, because such 
an application by a Hindu father under the 
Guardians and Wards Act, presumably 
under S. 19, is not competent, and a con- 
siderable amount of confusion has arisen 
in the course of the argument from neglect- 
ing to recognise that fact. 

The application should have been made 
under S. 25 of the Guardians and Wards- 
Act because it is admitted that under 
Hindu law thefather is the natural guardian 
of his minor son, and he can apply to the 
Court, if his ward leaves or is removed 
from his custody, for an order for the 
minor’s return, and* the Court will, if itis- 
of opinion that it will be for the welfare cfl 
the ward to return to his guardian, make 
such an order. 

The facts of this case make it perfectly 
clear that it is not to the intefests of the 
minor that the Court should make such an 
order. Unfortunately there have been 
disagreements between the petitioner and 
his first wife, with the result that for some 
years she has been living separate with 
her father and has bad the custody of the 
boy. The petitioner has married again, and 
it is obvious that the boy, who was only 
seven years old at the time this application 
was made, will be much better off living 
with his mother than with his father. 

No suggestion whatever has been made 
as to the character of the mother, which 
would be good ground for taking away the 
boy from her tender care and handing him 
over to the father who would be a perfect 
stranger to him. The step-mother cannot 
be expected to be very much interested in 
his welfare, and the uncles and any members 
of the prior generation who may be living 
in the house will also not be likely to give 
this small boy the attention and sympathy 
which he naturally requires. 

'Once it is reco^ised that the application 
should have been made under S. 25 of th6 
Act, under S. 19, •which has nothing 

whatever to do with the case, a decision can 
easil^jr be arrive^ at« We have nothing to 49 
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v^itb the question whether the father is 
unfit to be the guardian of the pet son of 
the'minor. That would only be at issue if 
there was an application by another person 
to have a puardian appointed other than 
the father ; and we have to accept the facts 
as we find them, that this small boy has 
been living with his mother for the last five 
years, and apparently the father has ac- 
quiesced in that. 

As my learned brother has pointed out, 
it is really a question what is the proper 
time for the father to make an application 
to the Court to obtain the custody of his 
SOD, and that question must depend entirely 
upon the further question when it will be 
for the interests and welfare of the minor 
to return to the custody of his father. 

We were .referred to the case of Annte 
Besant v. Narayaniah (1) as being in fa- 
vour of the respondents, but when that 
case is read, it will be found that it is en- 
tirely in favour of the appellant in this 
case. The father there had accepted an 
offer made by the defendant to take charge 
of his two sons for educating them in Eng- 
land. He was dissatisfied later on with 
the arrangement, so he wanted to get back 
the custody of his children. Their Lord- 
ships said at p. 634 : 

’* The real question was whether he (the 
father) was still entitled to e^cercise the 
functions of guardian and resume the cus- 
tody of his sons and alter the scheme which 
had been formulated for their education. 
The real question was whether in the 
events which had happened the plaintiff 
was at liberty to revoke it (the authority 
given by the said letter.) Both questions 
fell to be determined having regard to the 
interests and welfare of the infants, bea- 
ring in mind, of course, their parentage 
and religion, and could only be decided by 
a Court exercising the iurisdiction of the 
Crown over infants, and in their pre- 
sence.” 

Therefore treating it as an application 
under S. 25 of the Guardians and Wards 

(1) A i7r 1914 P. C 41==38 Mad. 
807 * 41 1. A. 314-»»16 Bom. L. R. 625^ 
27 M. L. J. 30 *18 C. W. N. 1089 * 1. L, 
W. 520*(1914) M. W. N* M* L- 

J 165*20 C. L, h 253»12 A. U J- U55 

(P.C). 


Act asking the Court to direct the return 
of the boy to the father, 1 think myself it 
is distinctly to the interests and welfare of 
the boy to remain with bis mother. That 
of course will not prevent the father from 
making a further applicalfion. at any 4ater 
date when he may be able to satisfy the 
Court that it will then be to the interests 
and welfare of the minor that he should 
leave his mother’s care, anci^live with his 
father. 

The appeal must be allowed and the ap- 
plication dismissed with co-ts throughout. 

The cross- objections are dismissed with 
costs. 

Shah, J.~I concur in the crder propo- 
sed by the Chief Justice. I desire to add 
that this order is made on the footing that 
the application made to the District Court 
by the father is one under S. 25 of the 
Guardians and Wards Act for the custody 
of the minor. It is not necessary for the 
purposes of this appeal to decide the ques- 
tion as to whether a father can properly 
make an appl ication under the Guardians 
and Wards Act to be formally appointed 
the guardian of his minor son. 

That was evidently not necessary in the 
present case ; and though the application 
is in form for such an appointment, it is in 
substance an application for the custody 
of the minor and must be treated and dis- 
posed of as such. On that footirife the only 
question is whether it is for the welfare of 
the minor that the existing custody of the 
mother should be disturbed. It, is unfor- 
tunate that owing to the differences be- 
tween the father and the mother it has 
become necessary to consider this ques- 
tion ; and it is possible that in future these 
differences may be made up and fhat the 
interests of the minor may be advanced by 
the co-operation of the father and the mo- 
ther in that respect. But at present it 
seems to me fairly clear that it is not desi- 
rable for the welfare of the minor that the 
custody should be changed. The boy is 
of tender age and I think that at present 
the personaTcare of the mother is a para- 
mount consideration. 

On that ground I agree that the present 
applicatic^ of the father for the custody of 
bis minor son should be disihl^sed. 

djf>p§al aUotced. 
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^ Macleod, C. J., and Coyajee, j. 

Bhundtraj Ba^hrishna PhalinJcar — 

Del e nd ant • A ppell an t . 

• •. • V. 

Samc^andra Gangndhar Kale and 
others — Plaintiffs-Respondents. 

S. A. No. 385 of 1921 decided on 27th 
January 1922*from the decision of Joint J., 
Poona in A. No. 308 of 1920. 

. Easenftnia Act (V oj 7582), S. 22^ Right to a 
line of*way once set out cannot he altered, 

Wheft a line of way is once definitely set 
out, neither the dominant nor^ the servient 
owner can compel the other to give or accept 
a different and ftubstituted way; the provisions 
of S. 22 of the Easements Act can only apply, 
when the exoct way to be taken over the pre- 
mises of the* servient owner has not been 
ascertained .^61 L, T. 377 Foil. 

IP. 407, C, 2.] 

P. B, Shingne — for Appellant. 

O, N Tkakor for K. V. Joshi — for 
Respondents. 

Macleod, C. J.~The question in this 
second appeal is whether the order of the 
lower appellate Court restraining the 
defendant from obstructing the plaintiffs 
Bhangi and Bhisti from entering by the 
door in the map Exhibit 20 and thence 
passing over the defendant’s back yard 
and entering the plaintiffs’ privy at point 
A is right. 

Defendant’s house adjoins the plaintiff's 
house to the west. There is a lane to the 
\^^st of the defendant’s hou^e and it is 
admitted that the plaintiffs have a right of 
way over the defendant’s back -yard, so 
that the sweeper may have access to the 
plaintiffs’ privy. Tbe defendant bought 
his house in 1915. Until then the swee- 
per had parsed through the door X but 
in 1916 the defendant made certain 
alterations. He opened a door at the 
southern end of his wall and after reser- 
ving a passage of about three feet he 
built a v^all to the north, so as to reserve 
for himSelf the rest of the back-yard. 

It cannot be said that it would be in 
any way more inconvenient for the 
sweeper to pabs along this passage to the 
plaintiffs’ privy instead of going in by the 
door X as he u«ed to do, but the plaintiffs 
contend that tbiiy are entitled to stand on 
their strict rfght, that the right of way 
from the door X to Their privy having 
once been acquifed^ the serfient owner 


cannot substitute any other way between 
the lane and the plaintiffs’ privy. The 
trial Judge appears to have admitted this 
proposition of law to be correct, but con- 
sidered that the plaintiffs were agreeable 
to the new arrangement when he visited 
the spot. Because the second plaintiff 
had adduced no evidence to show that the 
defendant had made the alterations agairst 
his will or without his consent, the 
learned Judge appears to have held that 
there was acquiescence on the part of the 
plaintiffs, and that it was owing to other 
disputes having arisen between the parties 
relating to the ownership of the party wall 
and certain windows in the plaintiffs’ 
house that the plaintiffs began to object 
to the obstruction at door X, 

If an issue had been raised on the point 
of acquiescence this finding might have 
been entitled to consideration but the 
Judge seems to have thought that the 
pla ntiffs, even if the issue had not been 
raised, ought to have called evidence to 
prove that they had not acquiesced, and, 
as the appellate Court has pointed out, 
the defendant never pleaded consent, nq 
issue was raised, and the evidence was 
not directed to it. It would, therefore, be 
dangerous to assume that consent had 
been given. 

I do not think that S. 22 of the 
Indian Easements Act can assist the 
defendant. Its provisions can only apply 
when the exact way to be taken over 
the premises of the servient owner has 
not been ascertained. Whether the 
servient owner, when once the right of 
way has been defined, can substitute a 
new way is a question which docs not seem 
to have been provided for by the Indian 
Easements Act and therefore we must 
have recourse to the Common Law : L >well 
v. Sfnith (1) ; Hulhert v. Dale (2) ; and 
John Young V. Robert Kinloch. (3) No 
doubt the general rule is that a right of 
way once defined cannot be altered. Deacon 
V. The South Eafftern Railway Company 
(4) and the dominant owner is entitled 
to exercise his strict rights unless he 


(1) (1857) 3 C. B. N. S., 120* 
HOE. R. 685. 

(2) (1909) 2 Ch. 570-101 L. T. 504- 
78 L. J. Ch. 457. 

• (3) (1910) A. C. 169. 

(4) ,(1889) 61 L. T. 372. 
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can be induced to consent to a deviation. 
The defendant was aware of the existing 
right of way when he bought his premises 
.and unless he can prove acquiescence in 
fche new way the plaintiffs must succeed. 

The appeal must be dismissed with costs* 

Coyajec, J. — I concur, and*would add 
that Courts in this country have given 
effect to the genera! rule that when once 
the line of way has been definitely set out, 
neither the dominant nor the servient 
owner can compel the other to give or to 
'accept a different and a substituted way. 

In Hamid Ho^sein v. Gervain (5) 
Norman, C. J. observed : “We think it is 
clear that, if any person has a right of way 
from one place to another over a particular 
line, if he and his ancestors have been 
accustomed to use that way from a long 
time past, he has a right to go over it, and 
cannot be compelled to use a different and 
suh^tHuied way”. Similarly, m Varajlal 
Parbhudas v. Moti Kuher^ (6) where the 
facts were not widely different from those 
in this case, this Court held that : “If the 
defendant’s right of way was directly from 
the door in plaintiff’s om to the defendant’s 
odfit the plaintiff cannot obstruct that right 
of way and offer him another way through 
hisehowlc'' 

In my opinion, therefore, the decision of 
the lower appellate Court is right. 

Appeal dismiseed. 

(5) (1871) 15 W R 496. 

(6) (1893) P. J. 473. 

A. I. R. 1922 Bombay 408 

Sh^h.-Ag. C.J. and’ Crump, J. 

Manilal Dharamsi — Appellant 
v. 

Allibhai Chagla — Respondent. 

S.C.C. Ref. No. 4 of 1922 decided on 
19th June 1922 by Third J. of Presidency 
Court of Small Causes, Bombay. 

Contract Act, 8. dO^Wagering contracts-^Teji 
Mandi contracts — No general presumjAion-^ 
Proof of Common intention is necessary in each 
case. 

There is no legal preeumption that a Teji or 
Mandi contract is a wagenng contract and it 
must be dealt with as any other contract, and 
the rnleathat have been laid down for deter- 
mining whether a contract is a wagering con- 
tract or not are applicable to this case. The 
teat is where it is shown that a common inten- 
tion of the parties was that in no case delivery 


was to be taken or given bat that, in all cases 
differenoes should be paid, tbsti the" parties are 
wagering. £P. 408, 0. 2, P. 409, 0. 1, J.] 

Zawra— for Appellant. 

Kangu and Petigara — for Respondent. 

Shah, Ag. C. J — This is a reference 
from the Presidency Small Cause Court, 
Bombay, under S. 69 of the Presidency 
Small Cause Courts Act. The question 
referred to us is : “Are Tdji Mandi con- 
tracts to be held as being wagers on 
account of their apparent nature and 
characteristics alone without other 

proof of -the intentions of the contracting 
parties or is evidence neces-sary to prove 
that such contracts were intended to be 
wagers ?“ 

It. appears from the terms* of the refer- 
ence that the learned Judge has felt some 
doubt on the point in view of the practice 
that is stated to be prevalent in the Presi- 
dency Small Cause Courts of treating such 
contracts as wagers without any further 
proof that they are wagers. The learned 
Judge was of opinion that the practice was 
not justified and that in every case of such 
contracts, as in every other case, it must 
be proved whether the contracts were in 
the nature of wagers, that is, whether the 
common intention of the contracting parties 
at the time of the contract was to deal 
only in differences and under no circum- 
stances to call for or give delivery. 

In the first place, I desire to point out 
that this is hardly a question of law. br 
usage having the force of law, and .1 am 
not sure whether the reference could have 
been made. It was not only open to the 
Judge, but I think it was his duty, to 
decide, according to his view of the evi- 
dence in the particular case before him 
giving such weight as he might have 
thought proper to the practice referred to 
as obtaining in that Court. 

But as the question is referred, I would 
answer the question in the negative,* hold- 
ing that it is necessary in such contracts 
as in any other contract to prove the com 
mon intention of the parties as a question 
of fact. In my opinion, the mere fact 
that the contract is a Teji contract or a 
Mandi contract or a Teji Mandi contract 
with double option makes xp difference to 
this point* It may be thcTt if a party 
desires to prove that a particular con- 
tract ct that description was a wager* 
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ing contract, he may be able to do so with 
alight proof; and, under the circumstances 
of any particular case, it may be that the 
Court may be able to decide, without much 
outside evid^ncid, as to whether that con« 
tract was in lhe nature of a wager or not. 

But to my mind it is essentially a ques- 
tion of fact which must be answered on 
the evidence* in each case; and the mere 
act pf its being Teji-Mandi contract is 
lOt by itself sufficient to take it out of the 
ordinary rule that the parly who pleads 
chat contract is void, as it is in the nature 
of a wager, has to prove that fact. 

The practice is probably due to certain 
observations in JeeaiiarA Juggonath v, 
Tul8tda$ Damodnr (1) and in the earlier 
case of Ramohandra v. Ganaahaimn (2). 
The observations in Jaaeirafn^s case at p, 
272 clearly show to my mind that it is 
really unsafe to lay down any general 
proposition in this matter; and whatever 
the opinion formed by a particular Court 
on the evidence in that particular case may 
be, the only general proposition which, in 
my opinion,^can be safely enunciated is 
that the fact of the contract being a wager 
must4)e proved by the evidence in the case 
on the essential point whether the common 
intention of the contracting parties was to 
deal only in differences. 

^ It is hardly ’necessary to refer to any 
authorities^ on this point. Having regard 
to the nature of these contracts, in my 
opinion, it is neither possible nor desirable 
to*lay . down any general rule that they 
must be presumed to be wagering contracts 
without any proof as to the common inten- 
tion of the contracting parties. 

There is a recent Judgment of Mr, Justice 
Kincaid in Manuhhai v. Re$havji (3) where 
the same view is indicated. We do not 
desire to express any opinion on the evi- 
dence Jm this case, and by answering the 
question referred to us, we do not mean to 
say anything more than this that on the 
evidence in the case it is for the Court to 
decide whether in this particular case the 


(1) (1912) 37 Bom. 264 » 16 I. C. 576* 
l4Bom.X. R 617. 

(2) (1910> 12 Bom. L. R. 590-7 I. C. 
665. 

(3) A. I.R. 1922 Bom. 66 « 24 Bom! 
L.R. 60. 
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contracts were wagering contracts are pot. 

Costs to be costs in the cause and to be 
taxed as on the Original Side. 

Crump, J.— I agree to the answer 
proposed to the question propounded by 
the Court of Small Causes The difficulty 
that I feel in this matter is th^t I do not 
precisely apprehend what is the point of 
law that is submitted to us. The question 
as framed is "Are agreements of Teji and 
Mandi necessarily to be held as wagers 
on account of their nature and charac- 
teristics alone or is evidence necessary 
prove that the contracts were intended to 
be wagers?** 

Now if it is to be taken that we are 
asked whether as a matter of law such 
contracts are necessarily to be held as 
wagers, then the answer clearly must be in 
the negative. For it is not even .suggested 
that there is any rule of evidence or any 
other rule of law which can be held to 
exclude evidence as to the true nature of 
such contracts. 

It may be that as a matter of fact it 
has been found in practice that a large 
number of these contracts are wageriqg 
contracts, but that is no ground on which 
any rule of law can be based- All 
that can be said is that there is no legal 
presumption that a Teji or Mandi contract 
is a wagering contract and that it must be 
dealt with as any other contract, and that 
the rules that have been laid down for 
determining whether a contract is a wager- 
ing contract or not are applicable to this 
case just as much as to other contracts 

The test is well known. Where it isL 
shown that a common intention of tbel 
parties was that in no case delivery wa4 
to be taken or given but that in all casesj 
differences should be paid then the partiesi 
are wagering. It is impossible to my mindl 
to go beyond that and it in effect furnishesl 
the answer to the question propounded. * 
Anewsr aoeordingly, 

A. LR. 192jBombay 409 

Shah, Ag. C. J, anp Crump, J. 

In re Uahadev Bamhnehna Karhare^ 
Applicant. 

Cr. Application for Rev. No. 92 of 1922, 
decided on 14th June, 1922, against an 
order of 1st Class Magistrate, Rajapur. 

Criminal P»C»S. 250{,1)a — Falee and vtfsva- 
tioue compUUid^rder of eompeneaiion to aeoue- 
ed cannot be paeeed in eemrf^oinanPe ahflsncs. 

Ad order under S« 25o, Cr* F.-O. swardmi 
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oowpaaBation to the acoated can be . pastd 
only ter giving a Q opportunity to theeoin- 
piainant to ahow oausQ againat it. It k« note 
proper to paua, sucb an order in bis abaencd. 

Jinnah with Batan-al Banehhodl^fS — for 
Applicant. 

Shah. Ag. C. J.— 'In this case the 
Magistrate has made order under b. 250 of 
the Code of Criminal Procedure without 
giving to the complainant an opportunity 
of putting forward his objeciions to the 
order The reason given by the Magis- 
trate for adopting that course is that in his 
^ew the complainant had been ab’^enting 
himself on the appointed days of hearing,- 
and. as he conjectured, probably fearing 
that he would be called upon to pry com- 
pensation. It is difficult to understand 
how any inference could be drawn against 
the complainant from his absence. He was 
not bound to be present at those dates of 
hearing, or at any rate, on the day on 
which the order was made. There is noth- 
ing to show that he was bound to be pre- 
sent, and in fact he was absent. The 
Magistrate has read the proviso to sub- 
section (1) of S. 250 as though it contain- 
ed the words "if the complainant be 
present.’* 

But those words are not there and it is 
difficult to read words in the proviso which 
jgire not there. It is clear that under the 
proviso, the Magistrate wa*- bound to h^ar 
the complainant 'before making tbe order 
which in the present case he failed to do 
Ft appears from the ju igment that the 
complainant’s pleader was there, but he 
was unable to urge any objection on beh Jf 
of the' complainant as he h^d no in truc- 
tidns Trom the complainant on the 
point. • 

Under the circumstances the presence 
of the pleader on that date could not be 
treated dispensing wi b the nec< ssity of 
the Magistrate’s cabling upon tbe complain- 
ant to state his objections to any order 
that he might propose to rpake under 
S. 250 On this ground alone. the order 
in the present case ought to be set aside. 

"therefore, make the rule absoIute^ ai^ 
direct the atnount,^if paid, to be refunded 
1 0 the cothp. aihant . 

The accused in thia though served 
has not appeared to support the order. 

i agree* 

Uu%e mad0 
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Shah, Ag. C j. and Crump, j. 
Mahadu Kashiha and Defend- 
ants- AppelLn is V. 

Krishna Taiya Makar and Plain- 

tiffs- Hesponde n ts. 

S. A. No. 568 of 1919 decided on 16th 
June 1922 from the decision of A^^st. J , A. 
P Satdia, in A. No 568 of 19,19. 

BortJbay Hereditary OJS^oers^ Act Act III 

ofW4)^8. Mhaiki Vatan— Pane A. nor ap- 
pointed by Collector but by Karhun^Aword by 
Suck Punch is invalid^Suitt independent of 
award dot^s nor tie in Civil Court* 

A dibpute le^ardiDg a Mharki Vatan was re- 
ft rrtd under S 18 to a pauchayat. The parties 
fail:td to ^ppoint tbe panebaB, tbe Deputy Col- 
lector tbertfure direcUd tho Mamlatdar to 
appoint them; the Mamlatdar order d his Head 
Karkon to appoint tbe Panchas and appointed 
the HeadKaikun as a Sar-Panch. The Paaoh 
thus coDMituied mad« an award, which was 
subsequently ap^r d b> the Deputy Oolle*tor. 
Od tbe validiiy ot tbe award being cballeiiged 
Held that the procedure followed was not a 
substantial compliance with S 18 and that the 
Paoch eo constituud could not make a valid 
award. The nwaid being a nullity, a suit by 
Che Mabar Vntandars to restrain tbe villagers 
of tbeir village from delivering tbe carcasses 
of dead aoimals and paying batuta to the 
mange, is not o >gDihab]e by a Oivil Court, hav. 
ing regard to 8. 18,35 B 186 Fdll. 

[P. 412, C. 1 & 3.) 
Patvardlian and F. D. Limaye — for Ap- 
pellants. 

K N.Koyajee — for Respondents No. 1 to 15 
Shah, As C. J. — This appeal aiisesout 
of a suit brought by the Mbars of the 
village of Peth igdinst the defendants. 
The plaintiffs relied upon an award of tbe 
Paneb i-aid to have been made under S. 18 
of the Bombay Hereditary Offices Act 
111 of 1874. That section provides that 
" the decision of the Panchayat or of the 
Collector (as provided in the section), shall 
be final and binding on all persons or 
cl .s^es whose right--, duties or liabilities 
have been submitted to such decision.” 
Tbe decisions of the lowerCourts are based 
upon the award which is Ex.54 in the case. 

In tbe appeal before us on behall of the 
defendants two objf-rtions have been rais- 
ed as to the validity of this award. 
First, it is urged that the appointment ill 
tbi. case of certain Panchas is made 
by the As'^ist nt Collector, whereas the 
Section requires that it should be made 
by ,the Collector. Secondly^ it iS urged 
^hat under thesefction ther#» should he five 
Pcinqbas, two to be appointed by the 
villagers, two by the Vatandgrs and 
one Sar-Paneb to be appoimed^ by the 
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Collecto#, while the a\^ard shows that 
there were only four Pan^ba , tWo of 
whom were appoimed on be- a f of Qovern- 
ment It is urged that there was no ap- 
poiptment ^of othe SHr-Panch, that the 
PancL was.hot constituted as required by 
S. 18, and that the award invalid. 

As regard ^tbe first point it is clear that 
under S 1(J of the Bombay Land Revenue 
Code the Assistant Collector in charge of 
the Taluka can perform ail the duties and 
exerdse all the powers conferred upon a 
Collector by the Bombay Land Revenue 
Code or any other law in force for tne time 
being as regards that Taluka We ihink 
that the Assistant Collector was entitled to 
exercise the powers conferred upon the 
Collector by S. 18. bection 84 of the 
Bombay Hereditary Office.s Act, which 
has been relied upon on behalf of the ap- 
pellants as indicating an intention restric- 
ting the cxercRe of the powers of the 
Collector by the Assistant Collector, does 
not appear to us to Justify any such sug- 
gestion. 

The purpose of S. 84 seems to us to be 
quite different and does not indicate any 
intefition contrary to or restrict the scope 
of the terms ot S. 10 ot the Bombay Land 
Revenue Code as regards the exeicise of 
the powers of the Collector by the Atsis- 
Coltector. 

As to the constitution of the Panchas, 
the point apparently was not raised in the 
lower Courts, and we gather from the argu- 
meni^ before us that on the present record 
the necessary facts bearing on the point 
cannot be ascertained. The award itself 
shows that there were two Panchas on 
behalf of the Mbars and there were two 
Panchas on behalf of the Government. 

It is quite possible that under S. 18 the 
two* Panchas to be appointed by the villa- 
gers inay be appointed by the Collector if 
the villagers fail to nominate them within 
the time prescribed under the section. But 
we do not know how. the two Panchas on 
behalf of Government. came to be appoint- 
ed. As regards the appointment of the 
Sar-Panch ihe award does not show, and 
we do noticnow, whether any Sar-Panch 
was appointed. Before expressing a^ 
opinion as to the validity of the award u 
le it« IciKau/ thft facts relatlns to 


the constitution of the Panchas In this 
case. ' 

We. therefore, send down the following 
issues for .findings by the lower appell^^e 
Court ; — 

(1) Were the Panchas and the Sar- 
Panch appointed in this case as required 
by S. 18 of the Heieuitary Offices Act ? 

(2) Whether the award, Ex. 54, is 

valid ? ^ 

The parties to be at liberty to adduce 
evidence bearing on th^se issues. 

The findings to be returned* in thr^ 
months. 

As the point as to the validity of the 
award was not raided in the lower appel- 
late Court, we have thought it desirable 
not only to have the fact^. relating to the 
constitution of the Panch determined, but 
to have a distinct finding on the question 
by the lower appellate Court. 

(On return of the finding the following 
Judgments were delivered.) 

Crump, J.— By our interlocutory Judg- 
ment of June 22, 19^.0, we sent down twe 
issues for determination and we are ndw 
in possession of the findings of the lower 
Court upon those two issues and of the 
materials upon which those findings are 
based. The first issue was ‘‘were the 
Panchas and the Sar Panch appoimed in 
this case as required by S 18 of the Here- 
ditary Offices Act,*' an<l upon the facts sta- 
ted in the Judgment of the lower appellate 
Court upon remand, 1 think that this ques- 
tion must be answered in the negative. 

Section 18 of the Bombay Hereditary 
Offices Act lays down the procedure to be 
followed in determining the rights and du- 
ties of certain classes cf Vatandars, and it 
is necessary before the determination cw 
be said to have been made under that sec- 
tion that the provisions of that section 
should have been complied with at least in 
substance. 

Now what the section requires is that 
the Collector, if he takes action under that 
section, shall cause the matter in dispute 
to be defined in writing by a Pancbayiit tit 
five persons, whereof two shall be appoint- 
ed by the villagers, two by the Vaian- 
dars, and one who shall be Satpaneb 
by the Collector* That section fqr- 
tbAr.goSi on to ptbvide tiiat m.tMa 
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the villagers or the Vatandars fail to 
nomipate members within seven dav*. 
the Collector shall appoint such members 
at mav bo required to constitute a 
Panchayat of five. 

It may be premised that the Deputy 
Collector who dealt with his matter had 
no doubt the powers of the Collector as 
explained in our previous judgment. It 
is clear, however, that the Legislature 
intends that the Collector , shall himself 
appoint the Panchas in case the villagers 
<or Vatandars fail to nominate members 
within seven days and also that the Sar- 
panch shall be appointed by him. 

Now what happened in this case was 
that on August 1, 1911, a petition was 
made to the Deputy Collector by the 
Mhars and on November 3, 1911, the 
Mamlatdar wrote to the Deputy Collector 
soliciting the appointment of a Panch 
according to S« 18 of the Bombay Heredi> 
tary Offices Act. Had the Deputy 
Collector proceeded to cause the appoint- 
ment of a Panch to be made in the 
^manner required by the section, ail subse- 
quent difficulties in the case would have 
l^n saved. But what he did was to 
write to the Mamlatdar directing him 
himself to take action in accordance with 
the suggestion made by him. 

From that time onwards he was in no 
way* concerned in the matter. What 
appears to have happened afterwards is 
this. The Mamlatdar ordered his Head 
Karkun to^et two Panchas appointed by 
each party and appointed the Head 
Katkun to be himself a bar-panch. The 
Head Karkun then reported to the Mam- 
latdar that the Mhars had appointed 
Panchas but that villagers had refused to 
do sa Thereupon the Mamlatdar ordered 
the Head Karkun to appoint the neces- 
sary two persons under S. 18. It thus 
appears that the Sar-panch was not 

appointed by the Deputy Collector but 
by the Mamlatdar and that the two 
Panchas whose appointment became 

necessary owing to the failure of the 

villagers were ' not appointed by the 

Mamlatdar, still less by the Deputy 
Collector but by the Head Kadcun. 

We are unable to consider that the 
action here disclosed was a substantial 
compliance with S. 18 of ffie Bombay 
Hfreditery Act, of .» Panch 


so constituted could make a valid awards 
The fact that after the award was made 
the Deputy Collector approved the 
action taken and the finding of the Panch 
can give no kind of validity to that which 
had no validity' at the time at which it is 
was done. The approval of the Collector 
is not required by the Act in the case 
where the Panchas come to^ a decision. 
It is only where the Panchas fail to come 
to a decision that this approval is 'neces- 
sary and therefot^the Deputy Collector’s 
order cannot be considered as having been 
made in accordance with the proviso to 
the section. 

It follows that the award is invalid, in 
fact it is a nullity, not having been made 
in any respect whatever in accordance 
with the requirements of the legislature. 
Therefore the result must be that the case 
must be approached as though there was 
no such award. 

Now what is the result? The suit was 
one by the Mhars to restrain the villagers 
from giving the carcasses of dead animals 
to the Mangs in contravention of the 
award which was thus passed and if the 
award was a nullity it must of necessity 
fail. It was however suggested that, 
apart from the award, the question ot the 
rights of the Mhars arises to be decided on 
the merits. 

But it has been held by this Court in 
Bhtva V. Vithya (H following the decision 
in Farsha v. Lagmya (2) that a Civil 
Court has no jurisdiction to determine a 
matter of this kind having regard to S. 18 
of the Bombay Hereditary Offices Act 
which provides the procedure whereby 
such disputes are to be determined. Fol- 
lowing those decisions there is no other 
course possible except to allow the appeal 
and to dismiss the suit. 

In view of the fact that this point 
was not raised until the case came before 
us in second appeal, we direct that 
the parties should bear their own , costs 
throughout. 

We wish to add that we regi^et the 
result in this case and that we trust 
that if the Mhar- plaintiffs move the 
Collector for a fresh decision under 
S. 18 of the Act, steps may be tabep 
to ensure a speedy deternynation of the 

(1) (1900) 25 Bom. 186-2 ' Bom. L. R. 
859. 

m (1888) u Bom. 83. 
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matter arid that attention may be paid to 
the requirements of the Statute in ord^r 
that so regrettable a result may not again 
occur. 

Skbah, C.J.— I agree. 

Appedl allowed. 

A.I R. 1922 Bombay 413 

Macleod, C.J. and Coyajee, J. 

Ishrappa Oanappa ' Segde — Plaintiff— 
Appeliant. 

V. 

Krishna Putta Shanhat JSegde and othets 
— Def ts. — Respondents. 

S. A. No 380 of 1920 decided on 31st 
January 1922 from the decision of D. J. 
Kanara, in A. No. 82 of 1919. 

Hindu Law-Partition-^ale of his undividsd 
share in a varticular item by ^ co^parcener^ 
Alienation of the whole item by manager to ano 
ther Suit jor partition of the particular item 
between strangerst without suing for general 
partition is not tenable. 

The purchaser of an unaecertained share (in 
a joint lamily property) cannot insist upon the 
possession of any definite piece of property. 
The remedy of the purchaser lies in a suit to 
have that share and interest asoertained by 
instituting a'suit for general partition in which 
the wjiole of the joint family property should 
be included and all necessary parties joined. 
{Pandu Vithoji v. Qoma Ramji 43 B. 472). In a 
suit of that nature the Court in making the 
partition would endeavour to give effect to the 
alienation and so to marsh >1 the family pro- 
perty amobgst the co- parceners as to allot that 
portion of tbe family estate, or so much of it 
as may be just to the purchaser*’. (11 B ’ H. C. 
R. 76.) When however. it has been proved that 
the whole of the family interest in the pro- 
perty has been disposed of by joint action bet- 
ween the members of the family or by sepa« 
rate action against which no di'^pute has been 
raised, then an action for partition between 
strangers in respect of a particular item may 
be allowed in the plaine*«t of oases. 

[P. 413, C. 2, P. 414 0, 2.) 

O. P. Murd^shxoar — for Appellant. 

Nilkanth A^maram — for Respondent. 

MAcIeod, C. J : — ^The plaintiff sued for 
a partition of tbe plaint strip of land and 
separation of his two- thirds share claiming 
title under a sale by defendants Nos. 3 and 
4 of their two-thirds interest to the plaintiff 
in the suit property. Defendants Nos. 3 
and 4 were members of a joint family con- 
sisting of themselves together with defen- 
dants Nos.^ and 5, who wefa jointly 
interested to the extent of one-third. 
After the sale by defendants Nos 3 and 4 
to tbe plaintiff, the second defendant as 


manager of the family sold the plaint strip 
to the first defendant. 

In the trial Court the first defendant 
endeavoured to prove that there had been 
a sale to him of the plaint strip by defen- 
dant No. 2 prior to the date of the sale to 
the plaintiff of two-thirds of the property 
by defendants Nos, 3 and 4. This issue 
was found against him. 

Then the first defendant claimed that 
defendants Nos. 3 and 4 were estopped 
from selling the plaint strip or an interest 
therein to the plaintiff, and that issue wa^ 
found in the trial Court in the affirmative, 
and the suit was dismissed, on the ground 
that the plaintiff's suit for partition for 
specific property could not he without 
suing for a general partition. 

In appeal the learned appellate Judge 
considered that the suit could lie. The 
first defendant claimed to have purchased 
the interest of the whole undivided family. 

“The plaintiff so far agreed with him to 
say that he had purchased all that 
remained of tbe joint family interest after 
the plaintiff's own purchase had taken 
effect.lt was therefore common ground ttotf 
the joint family had been altogether ousted. 
The contest was between two strangers. 
There was no reason why such strangers 
could not without instituting a general 
suit for partition of the entire family pro- 
perty maintain an action for the partition 
of the fraction which was in dispute 
between them.” 

No w there may be cases in which one 
co-parcener purports to convey his interest 
in a particular item of family pro- 
perty to a stranger, while the other copar- 
cener (taking the simplest case of two 
co- parceners) sells his interest in the same 
property to another stranger. In such a 
case a suit might lie by one stranger 
again-^t the other for partition for that item 
of the family property which had been 
wholly disposed of by the persons who 
were entitled to it. 

But such an action between strangers, 
in my opinion should only be allowed in 
tbe very plainest of cases, when it has 
been proved that the whole of the family 
interest in the property has been disposed 
of either by joint action between the mem-| 
bers of the family or by separate action 
against which no dispute has been raised. 

In this case the first defendant 
claims to be entitled tp the entire strip 
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of land in dispute under his sale from the 
second defendant who appears to have 
sold as manager; and assuming that this 
plaint strip had entirely gone out of the 
family still the question might arise 
whether the first defendant was entitled to 
the whole or only to the share of his 
vendor. 

That question has never been raised in 
the suit. Accordingly there is no evidence 
to show that the alienation by the second 
defendant of the whole strip was com- 
t^etent. 

The learned appellate Judge, however, 
although he considered that the suit would 
lie, dismissed it on the ground that the third 
and fourth defendants were estopped by 
their conduct in disputing the sale effected 
by the second defendant. I do not think 
the ground on which that estoppel was 
found to be effective will stand the light of 
analysis. 

But apart from that, it seems to me that 
the plaintiff’s suit was not competent. It 
is true that all the members of the joint 
family are parties to the suit. But the 
question whether the suit could be conver* 
ted into a general suit for partition has 
never been raised, and it is much better 
that the plaintiff, if he wishes to proceed 
further, should hie a general partition 
action, rather than confuse the issues by 
changing the nature of the present suit 

The dealings by members of a joint 
family with their undivided shares either 
in the whole of the family property, or in 
particular items, necessarily lead to a con« 
siderabje amount of confusion. It cannot 
be said that any co- parcener has a parti- 
cuiat share in any item of the family pro* 
perty. He has only an undivided share 
in the whole of it, and although it may be 
taken as settled law now that a co*parc6ner 
can sell his own interest in the joint family 
property, the relief given to the purchaser 
by the Courts can only be given by way of 
a suit for a general partition. See Pandu 
Vithoji V. Goma Eafnjt (1) Again in JEfan- 
m indaa v. Velahhdat, (2) defendants Nos, 
1 to 4 became purchasers at a Court sale 
in execution of the decree against the fifth 
defendant of two of the propertie s belong- 

(1) (1919* 43 Bom. 472«2l Bom.L. K. 
213 =-50 I. C. 765. 

(2) (1918) 43 Bom. 17** 20 Bom, L.R. 
472^46 1. a 133. 


ing to the joint family. 

The plaintiff, a minor, thereupon, 
brought a suit against his father (defen- 
dant No. 5) and the decree holders as well 
as the auction-purehasers for g declaration 
that the plaintiff’s half share in two pro- 
perties did not pass to the auction-pur- 
chasers, and for j)ossession of bis half 
share on equitable partition. It was held 
that the son’s interest did not pass to the 
purchasers at the Court sale; and<it was 
also held that the auction -purchasers 
should be allowed to file a suit against the 
plaintiff for a general partition of the 
entire family properties- 

The result must be that the plaintiff’s 
suit as purchaser from defendants Nos. 3 
and 4 for partition of this particular item 
of family property cannot lie, and we 
think that the order dismissing the plain- 
tiff’s suit should be confirmed, expres ing 
our opinion that there is nothing to prevent 
the plaintiff from endeavouring to get 
advantage of his sale from defendants Nos. 
3 and 4 by filing a suit for a general parti- 
tion. 

Coyajee, J.— I agree in holding that 
the plaintiff in this case is not' entitled to 
demand by partition bis vendors’ alleged 
two-third share in this particular item of 
joint family property* It is clear on the 
facts that the plaintiff’s vendors are only 
two out of four co-parceners owning con- 
siderable undivided property." As such 
co-parcener a they are not entitled to say 
that they have a right to a specific share 
in any particular portion of the Joint family 
estate. And a purchaser of their unas- 
certained share cannot insist upon the 
possession of any definite piece of property. 

The remedy of the purchaser lies in a 
suit to have that share and interest as- 
certained by instituting a suit for general 
partition in which the whole of the joint 
family property should be included, and all 
necessary parties joined; Pandu Vitkqji v. 
Ootna Bamji (1). In a suit of that nature 
the Court in making the partition» would 
endeavour to give effect to the alienation, 
and *80 to marshal the family propert^ 
amongst the co-parceners as to allot that 
pordon of the family estate, or so much of 
it as may be just** to the purchaser: 
Udaram V. Banu (3). ^ ^ 

^ Deorea confirmed, » 

(l7 (1874) U f H. Q. 76. 
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Macleod, C, J. and Coyajee, J. 

Hallappa Kailappa — Defendant-Appel- 
lant: % ' 

V. 

harpa Girimall ippa and another — Plain- 
tiffs- Hespond e n ts. 

S. A. No.,741 ©f 1920 decided on 16th 
January 1922 from the decision of Asst. 
J., Beldam, in A. No. 122 of 1918. 

(a) Lkkkhan Agriculturists* Relief Act (fS79)t 
£)\ 10 A-^Soope' 

StctioD 10 A of the Dekkhao Ai^ciculturiats’ 
Belief Act applies to every suit where an agri- 
oalturUt is a pa'-ty and where the transaction 
in issue enttred into by such agriculturist is of 
such a nature* that the rights auditabilities of 
the parties thereunder are triable wholly or in 
part, under Chapter III of the Act. The sec- 
tion is not restficted to suits, of the nature 
mentioaed in S. 3, Cla. (u?), (y) or (s). 

IP 416, C. 2.] 

(l») Interpretation of Statutes — Illustrations in 
statute. 

Illustrations given in the Statute are of re- 
levance and value in the construction of the 
text A I. R, 1916 P. C. 241-43 I. A 266. 
(PC) Foil, IP. 416.0. 2] 

A. G. for Appellant. 

JET B. Qumaste — for Respondents Nos. I 
and 2. 

Macleod, C. J. : — The plaintiff filed 
this suit for partition of certain lands and 
houses an4 moyeabies at Shirhatti in Athni 
Taluka. Defendants Nos I to 3 were his 
hhauhnnds^ The other defendants were 
alleged to be alienees of some of the lands. 
Defendant No. 4 did not appear at the 
trial. .The suit was decreed. Thereafter 
defendant No. 4 got the decree set aside to 
the extent of the land Survey Number 1.S6, 
Which is said to have been transferred to 
him by the sale-deed Exhibit 113 in 
1 H 3, The plaintiff alleged that the trans- 
fer was really a mortgage and that there- 
lore the land was still owned by his family 

and yvas partible. 

• 

In the trial Court the issue was whether 
the salb relied on by the defendant No. 4 
.was really a mortgage. It does not seem 
to have been suggested^ there that that 
issue could not be tried or that S 10 A 
of the Dekkhan Agriculturists* Relief Act 
was not applicable to the case. But in 
first appeal* fnat point was taken. The 
learned Judge said : 

“The only que<ition is whether the wor^ 
whenever it is urged at any stage of ahy 


be 60 construed as to confine the meaning 
of the words ‘ any suit or proceedings * 
speciBcally to a suit of the description men- 
tioned in S. 3, clauses (in), fy', and («). 
Section 12 and Section 13 are in terms res- 
tricted to those suits, but section 10 A 
enacted in the same Chapter provides for 
‘ any suit or proceeding.’ All that is neces- 
sary is that the transaction in issue should 
be of such a nature as to make it amena- 
ble to the operation of Sections 1 2 and 13 . 

I see no reason for cutting down tha 
scope of the words any suit or proceeding* 
in Section 10 A and limiting it to the four 
corners of the suits provided for ‘in Section 
12, Section 10 A was, it would appear, deli- 
berately given a wider scope. The words 
* any suit * have therefore to be read in 
their ordinary sense.” 

It seems to me that when the provisions 
of S 12 were specifically limited to any 
suit of the description mentioned in S. 3, 
clauses (w), (y) or (»), if it had been intend- 
ed to limit the provisions of S. 10 A to 
suits of that description, similar words 
would have been used instead of the words 
in any suit or proceeding.” But for the 
section to be applicable it is only neces- 
sary that an agriculturist must be a party 
to the suit, and . that some transaction 
shall be in issue entered into by such ag- 
riculturist or the person, if any, through 
whom he claims, which shall be of such a 
nature that the rights and liabilities cf the 
parties thereunder are triable wholly or in 
part under Chapter 111 of the Act. 

The illustration fa) makes this clear : — 
If a landlord sues for possefsion of land 
leased by him to an agriculturist, such suit 
is not one of the suits referred to in S. 3, 
fw), (y» and («). In a suit on a lease, if 
the defendant alleges that he mortgaged 
the land with possession to the lessor, who 
is entitled to its possession only as such 
mortgagee and not as owner, and asks that 
he may be allowed to redeem the mortgage 
without being ejected then, there is a 
transaction in issue such as is referred to 
in S. 10 A and the Court may admit evi- 
dence on this allegation, and if satisfied 
that it is correct may decline to eject the 
defendant as tenant, and allow the suit to 
be converted into one for redemption of the 
mortgaged property. 

Therefore the fact that there is some 
such transaction in issee in a sjuit to which 
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an agriculturist is a party renders S« 10 A 
applicable whatever the nature of the suit 
may be. Now it seems to me to be clear 
that this was a suit for partition which 
was resisted by the fourth defendant on the 
ground that a part of the property had 
been sold to him, so the Court was entitled 
to take evidence with regard to the real 
nature of the transaction, and decide 
whether or not, the transaction was a sale 
as contended for by the fourth'defendant, or 
a mortgage as alleged by the plaintiff, and 
having found that it was not a sale but a 
mortgage, then the Court was entitled to 
treat the case as against the fourth defen- 
dant as a suit for redemption. 

The Court apparently did not take that 
course but left the n^ortgagee-appellant to 
his remedy by another suit. As the parties 
are agreeable now that we should pass 
orders as if the plaintiff was asking for a re- 
demption of the 'mortgage from the fourth 
defendant, while dismissing the appeal by 
the fourth defendant against the decree for 
partition we direct that the suit should be 
remanded to the trial Court for taking an 
ficcount under S. 15 B of the Dekkhan 
Agriculturists* Relief Act, of the mortgage 
Exhibit 115 of the year 1913, We dis- 
miss the appeal with costs and remand the 
suit to the trial Court to pass a redemption 
decree. Costs in remand to be costs in the 
cause. 

Coyajee, J — 1 agree. In this second 
appeal it is urged on behalf of the appel- 
lant that the lower Courts erred in law in 
inquiring into the nature and character of 
the transaction in question. The conten- 
tion is that the operation of S. 10 A of the 
Dekkhan Agriculturists* Relief Act should 
be confined to that .limited class of suits 
which is described in S, 3 of the Act 
whereas the present suit being a suit for 
partition of certain properties does not fall 
within that class. 

In my opinion that contention is not 
well-founded. The material words of the 
section are: *'atany stage of any suit or 
proceeding to which an agriculturist is a 
party.** These words must be given 
their ordinary and natural meaning, 
and the Legislature must be intend- 
ed to mean what it plainly ex- 
presses. The illustrations attached to 
that section show that it was 
intended to give full effect to the plain 
words of the enactment. Neither of the 
suits referred to ifx illustrations (a) <and 


(e) falls within :tfle restricted class 
of suits described in S. 3. The illustra; 
tioos given in the statute *' are of rele- 
vance >and value in the construction of 
the text,** n 

In Mahomed Syedol Arijjin y. Teoh Goi 
Gark (1), the Privy Council observes : “ It 
would require a very special .case to 
warrant their rejection on the ground of 
their assumed repugnancy to 'the sections 
themselves It would be the very last 
resort of construction to make any -such 
assumption. The great usefulness of the 
illustrations, which have, although not part 
of the sections, been expressly furnished by 
the Legislature as helpful in the working 
and application of the scatute, should not 
be thus impaired.** 

Moreover, a comparison of the language 
used in Ss. IQ A 11 and 12, which all 
occur in the third Chapter of the Act, 
yields the same result. For, whereas the 
Words used in S 10 A are “any suit or 
proceeding to which an agriculturist is a 
party,'* those used in Ss. 11 and 12 are 
“ suit of the description mentioned in 
Section 3.** That this variation of langu- 
age is not attributable to a desire of im- 
proving the style or of avoiding repeated 
use of the same words, becomes obVious 
on a mere reading of Ss. 11 and 12 them- 
selves.; 

In my opinion, therefore, S. 10 A has a 
wider operation than what is t:ontended 
for on behalf of the appellants ; and this 
construction best harmonizes with the 
object which the Legislature had in view in 
passing the enactment. 

Appeal dismissed and case remanded* 

(1) A. I. R. 1916 P. C. 242 = 43 17a. 
256, 263 19 Bom. L. R. 157 = (1916) 2 
A. C. 575=»21 C. W. N. 257 = (1917) 
M. W. N. 162 (P.C.) 
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East Indian Railway Company -^Defen- 
dant-Appellant 

V. 

Dayahhai Vdnm didas — Plaintiff-Res- 

pendent. 

S. A. No. 329 of 1921, decided on 23rd 
March 1922, from the decisijn of Asst J., 
Ahmedabad m A. 184 of 191 8. 

(t) Bailwaye Act, 8* 75. Schedule Jl^^Shawls^^ 

' Means aehawl of special value as. underetood in 
India* 
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Tbe term VShawls'* means ^*aD article of 
dress, worn hf orientals conaisting of an oblong 
piece of material manufactured in Kashmere 
from the hair of the Tibetan **Shawi«Goat.’* 
It has been used in a limitsd and special sense, 
namely as an article of special value 

• ^CP. 419, C. 2. A 420, 0.1] 

(b) Inter pretation of Statutes — Language^ 
Context to be looked into. 

When a word has two meaninga one of a 
restrictive nature and the other of a compre- 
bensive charfoter and when we have to decide 
which of the two. meanings would be appro- 
priate, Jt seems necessary to turn not only to 
tho context in relation to which tbe word is 
used ^ut also to the scope and object of the 
section and to the r4«aaon of the rule contained 
therein. 39 Gal. 1029 F-i2 A11.76 N F. 

LP. 419, 0. 2 J 

(e) Civil P. C. $• lOO^Meaning of word. 

Whether a word is used in a restr letted sense 
is a point of law- [P 417, C. 2, P. 419, C. IJ 

Campbell — for Appellant. 

O. N. Thahor— for Respondent. 

Macleod, C.J, — This is an appeal frona 
the decree of the Assistant Judge of 
Ahmedabad confirming the decree passed 
against the original first defendant by the 
First Class Sub- Judge. 

The plaintiff sued the East Indian 
Railway Company and the Bombay Baroda 
and Central India Railway Company to 
recover Rs.«677-ll-7 the value of a bale of 
good^ known as Malidas of German make 
which was consigned in October 1915 by 
the plaintiff’s agent from Howrah to 
Ahmedabad, and lost in transit. 

The first defendant company relying on 
the fact tfiat the plaintiff in his letter of 
l^e 23rd December 1915 described the 
goods in tfie bale as 170 pieces Shawls, 
contended that they came within the 
excepted articles referred to in S. 75 of 
Act IX of 1890 and as the consignor bad 
failed to describe tbe nature of the goods 
and pay the proper rate for them, the 
company was not liable. 

The evidence shows that the goods were 
described as Malidas in the plaintiff’s 
account books, and that each piece was 
worth Rs. 5-5-0. The Subordinate Judge, 
relying^ on the decision in Sarat Chandra 
V. 8ecy^. of State (1), held that the term 
*Shawis’ in the Second Schedule to tbe 
Indian Railways Act did not apply to these 
cheap goods which were not even manu- 
factured when the Act of 1854 was passed, 
and so S. 75 did not apply. 

The term "pawls’* in the Schedule was 
meant to ap^ly to valuable Shawls from 
Kashmir and other places. Accordingly, 

(1) (1912) 39Cal. 1029=^14 I, C. 726. 
1922 B--53 


the suit was decreed against the first 
defendant company and dismissecf as 
against the second defendant company but 
without costs. In appeal the Asbistant 
Judge said: 

*‘The accounts of plaintiff and his agent 
show that the goods consigned were 
Malidas and not Shawls. The goods do not 
fall under S. 75, Schedule II. There is 
ample other evidence to support the same 
conclusion. The construction of the law is 
not favourable to defendant according to 
decided cases considering the price and thf 
quality of goods. 

We have had before us a specimen of 
tbe goods contained in tbe mi^^sing bale. It 
is obviously a Shawl within tbe ordinary 
meaning of the word as used in the English 
language. 

it was argued that both Courts bad 
found as a question of fact that the goods 
were not Shawls and that being ‘SO no 
second appeal lay. 

Exactly the same question arose in Sarat 
Chandra V Secy, of State (1) which was a 
second appeal and tbe Court considered 
that the real question at issue was whether 
the word ‘‘Shawls** in the Secopd Schedulb 
of the Indian Railways Act was meant to 
apply to all Shawls, or only Shawls of a 
particular material and value, and not 
whether ‘Alwans* were or were not 
Shawls. The term ‘Shawls* would 
appear at first sight to be used generallyl 
as applicable to all Shawls, but it is a| 
question of law whether in iis particular} 
context it was not used in a restricted 
sense. 

Now the object of S. 75 was to protect 
tbe Railway Companies from claims made 
in respect of loss or damage to articles of 
a special value, unless the nature of such 
articles bad been previously declared and a 
special rate paid for the carriage thereof. 
The words ‘‘special value” are mislead- 
ing as many of the articles detailed in the 
Second Schedule have no special value and 
protection was* really necessary on account 
of their special nature, so that the Railway 
Companies might be put on notice to take 
precautions to ensure their safe transit. 

Some of the articles enumetated can be 
of great value within a small compass, 
others though large can be easily damag- 
ed. There is no general principle applica- 
ble to all except that they require 
special care by the Railway Company 
wheif performi^ the contract * of cani* 
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age. An half anoa postage stamp, a 
doable bass, a diamondr a watch must all 
be declared provided that value of the pack* 
age.>s over lOG rupees, so that the intfin^cv 
value is no test. 

The plaintiff, therefore, must rest his case 
on the content) on that tue word 'Shawls** 
in the Second Schedule must mean Shawls 
of a particular kmd. It was suggested that 
when the word was used in the first fndian 
Railways Act of 1834, only Indian Shawls 
could have been referred tn, and that the 
6nly Indian Shawls known in those days 
were valuable Kashmir or Per-ian Shawls. 
That is no doubt correct as Shawls are 
mentioned among the artic’es of special 
value in the corresponding section of the 
Carriers Act of 1830. 

It was unfortunate when the Indian 
Railways Act of 1890 was pas ed that it 
was not recognised, that all kinds .of im- 
ported Shawls, whether valuable or of a 
cheaper quality, mipht be given to the 
Railway Companies for carnage, :k)tbat the 
retaining of the general term “Shawls” in 
''the Second Schedule might lead to a de* 
maod by the RaUw ty Companies that such 
Shawls should be declared. Though at 
one time I was of opinion that a great deal 
could be said to justify that demand, and 
that the obvious way to remove the diffi* 
culties which arise in cases like the present 
one was to amend the S cond Schedule so as 
to make it clear that only valuable Indian 
Shawls were intended to be included there, 
in, lam not prepared to differ from the 
view taken by my brother Shah which is 
in accordance with the decision in Sarat 
Chandra Boeescase (li and npposed to the 
view of Stuart, J. in Sudarshan Maharaj v. 
E. L By, Go. (2). 

It cannot be denied that this case of cheap 
imported Shawls is much like any other 
ease of woollen goods, and it would not 
naturally occur to the consignor that it 
would have to be declared, in order that, if 
lost, its value might recovered It would 
be certainly desirable that the term 
‘'Shawls’* in the -Second Schedule should 
now be amended so as to make it clear 
that only Shawls of special value are in- 
tended to require to be declared. I should 
think it would then be difficult for the 

■<2) (1919/ 42 All. 76«^54 1. C. o44 
^17 AXJ. 103^ 


Rail way Companies to make .oat«ny good 
grounds for induding Matidas in the 
Schedhle* ‘ 

I think both appeals should be dismissed 
with costs. . 

Shah, J r— The only question in this 
second appeal is whether the piecegopds 
contained in the missing parcel were 
‘Shawls* within the mean. ngoi, Schedule II 
of the Indian Railways Act IX of 1890. 

The importance of the question ig that 
if the parcel contained 'Shawls’ the Rail- 
way Company would not be liable for the 
io-s, as the declaration required by S. 75 
of the Indian Railways Act was not made 
by the consignor. On the other hand if the 
goods were not 'Shawls* the company would 
be liable for the loss of the goods delivered 
for carriage under S. 72. of ‘the Indian 
Railways Act. 

The lo -er Courts have held ihitthe 
articles contained in ihe parcel of whkh a 
sample has been produced in the case, were 
not 'Shawls*. 

It has been urged on behalf of the ap- 
pellant company that the word 'Shawls* is 
used in a general aqd wide sense, and that 
it includes ob ong pieces of any material 
wh’ch can be u ed as 'Shawls* though cheap 
and not sati fying the requirernent of the 
word 'Shawl* in a restricted sense as used 
and under'-tood in India. The diciionary 
meaning of the word as understood in the 
Engli h language is relied upon as indicat- 
ing the sense in which the word is used in 
the Schr*dule. The appellant relies upon 
the observations in Sudarshan Miharaj 
V B. L Ry. Co, (2} and contends that the 
view taken m Sarat Chandra v. Secy of 
State (1) of the meaning of the word 
‘Shawls* is erroneous. 

On behalf of the respondent it is urged, 
that it is really a question of fact and that 
the finding of the lower appellate Court 
based on the evidence in the case that the 
sample before the Court is not a Shawl* 
within the meanir g of the Schedule ought 
to be accepted in second appeal. It (s 
further urged that in view of the scope arid 
object of S. 75, the restrilkfjd meaning of 
the word ‘Shawl* should be accepted. Thn 
« respondent relies upon the decision in Barai 
Chandra £%8e*$ caie. (1). 
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After a careful consideration of the ar- 
guments both ^ides, I have come to the 
inclusion that the question set fohh at 
the outset should be answered in the Ne- 
gative. ^ 

•• 

It is in a sense a question of fact whe- 
ther the particular sample before the 
Court 18 a ‘ Shawl* or not But in the pre 
sent case ^ answer depends upon the 
meaning of the word ‘Shawl/ If the word 
is intefpreted in a restricted ^ense tue arti 
cle in question would not be a * Shawl.’ If 
it be* interpreted in the wider and more 
comprehensive sense, it would be a 
• Shawl.’ 

Under the' circumstances it seems 
to me that it cannot be treated as a 
pure question of fact and that it is nO' 
cessary for us to consider in second ap- 
peal as to what is the proper meaning of 
*the word * Shawl’ as used in Schedule II . 

The sample in question is an oblong 
piece worth Rs. 5-5-0 probably made of 
rough wool or of mixed material of wool 
and cotton It appears to be an im tat ion 
of a real Shawl with the marked diflfercnce 
in the price as well as the material of which 
it is m-ide. The word ‘ Sbawi* is the same 
as the Ptifsian word * Shawl’ and it is com- 
monly used in the same sense in almost all 
the Indian languages. It is used by the 
Indian Legislature in an Act applicable to 
British Inhia. The language of the Act is 
English. The meaning of the word in 
Johnson’s Persian Dictionary is given as 
follows : — 

A Shawl or mantle, made of very fine 
wool of a species of goat common in Tibet. 
A coarse mantle of wool and goats* hair, 
worn by dervishes,” 

The meaning of the word in English is 
thus stated in Webster’s D ctionary : — 

” A square or oblong cloth of wool, cot- 
ton, silk or other textile or netted labric 
used specially by women as a loose cove- 
ring for the xteck and shoulders : Indian 
Shawl is described as a kind of rich Shawl 
made in India from the wool of the Cash- 
mere ig bat It is v^ven ih pieces which 
are sewed together.” 

The word is more fully dealt with in 
Murray's pidtftnary and I shall quote only 
two meanings of the word as given there 
whidh ate m^aterial for the pre^nt pur- 
poiat- 


(1) “An article of dress worn by 
Orientals commonly as a scarf, turbaltt, or 
girdle, iconsi 'ting of an Oblrng piece of a 
material manufactured in Kashmere from 
the bait of the Tibetan ’ Shawlgoat’*” 


(2i “ As the name of an article of clbth- 
ing worn in Europe and the West, chiefly 
by women as a covering for the shoulders 
or, sometimes for the head, originally ap- 
plied to the imported Kash Tien- SbawT 
but in later use extended to d^^note an 
oblong or square piece of any textile or 
netted fabric, whether of wool, j-ilk, cotton 
or mixiufe of tliese.” 

It would app/ ar that in Persian as well 
as in the Indian languages ihe word has a 
limited and specific meaning which would 
exclude the sample such as we have in the 
presr nt case fr^m its scope. The Indian 
L^gis'afure, however, has used the word 
in an Act in the English language. Though 
it is not improbable that it may have been 
used by the Legislature as an Indian word 
in the sen«^e (.>iven to it in the indin n laa- 
guage, we have to see what its meaning i$ 
in the Engdsh language. The first mea- 
ning as given in Murray's Dictionary in 
substance is the same as that in the Indian 
languages. The second meaning as given 
above is much wider and would include in 
its scope any oblong piece of cloth made of 
silk, wool, cotton or mixture thereof. 

When the word has two meanings, one| 
of a restrictive nature and the other of a 
comprehensive character, and when we 
have to decide which of the two meanings 
would be appropriate, it seems to me that 
it is necessary to turn not only to the 
context in relation to which the word is 
used but also to the scope and object of 
8. 73 and to the reason of the rule contai- 
ned therein. I think it is open to the 
Court to consider these elements in deci- 
ding which of the two meanings is to be 
accepted as representing the true meaning 
of the word used in the Schedule. 


The section is enacted to lay down eetf* 
tain conditions as to articles of special 
value which must be fulfilled befoye any 
liability can be attached to aKailway Adtnl- 
nistiftipflor the loss thafeol. The geneftil 
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iresponsibility of the Bailway Adtninis- 
^ tration in respect of the goods delivered 
lor carriage is defined by S. 72; and S.7.^ 
contains an exceptional rule applicable 
to certain articles of special value mentio- 
ned in the Second Schedule. 

It is clear to my mind that 'Shawls* in 
the comprehensive sense given thereto m 
the English language would .not necessarily 
be an article of special value. A Shawl 
in restricted sense is clearly an article of 
special value. It makes no difference to 
jny mind as to how or where the article 
is manufactured. But what does matter, 
to my mind, is the stuff of which it is 
made. The price of the article would not 
directly matter : but it would be relevant 
as indicating the real nature of the material 
used. The reason of the rule contained in 
S. 75 can apply to 'Shawls* in the restric- 
ted sense and not to Shawls in the com- 
prebenFive sense of the term. 

I, therefore, draw the inference, and I 
think it is an inference open to the Court 
to draw in view of the origin and use of 
the word as also its apparent ambic^ity in 
relation to the comext,that the word^Sbawls* 
is used there in the restricted sense as 
indicated in Murr8y*s Dictionary. 

It is clear that the article in question 
does not satisfy that description, and that 
the conclusion reached by the lower Courts 
that the missing parcel did not contain 
'Shawls,* is right. 

It is not necessary to express any opini- 
on as to whether 'Alwans* and 'Malidas* 
can be 'Shawls’ in this restricted sense. 
In order to be able to decide this question, 

I should like to know more about the me- 
anings attached to these words by the 
dealers in different markets than it is 
possible to know on the present record. 

Taking the dictionary meanings of these 
terms in Urdu ^Alwans’ and ‘MaJidas* may 
be Shawls in the proper sense of the word. 

1 do not think, and it is not contended 
that the use of the word *Malidas’ by the 
daintiff in his accounts and of the word 
Shawls' in the correspondence can affect 
the concluBion that the article in question 
is not a 'Shawl. 

I have considered the observations of 
Stuart J. in 8iiiaf$han Maheraj v. M. t JB* 
Co* (2). The actual decisiou in that case 
has no beariog; upon the point arising in 
thiai^ase. It may. not matter whether a 
ft or 
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hand-made article. The learned Judge in 
that case bad to decide whether the word 
* lace’ as used iu the Schedule included 
macbinemade lace also. 

The observations of the learned Judgo 
on the decision of the Calcutta* High Court 
in 8arat Chandra v 8eoy^ of 8iate (1) as 
to the meaning of the word 'Shawls’ were 
not strictly speaking necessary for the 
decision in that case; and while I agree 
that the Court has to consider the mean- 
ing of the word used by the Legislature 
and not to look to the discussions and 
views of the legislative authorities, I do 
not think that the Court is absolved from 
the duty of determining which of the two 
meanings, which the word may bear, is to 
be accepted. The origin of the word *]ace* 
is different. 

In my opinion different considerations 
arise in determining the. true meaning of 
'Shawls* as used in the Schedule. There 
may or may not be any ambiguity about 
the meaning of the word 'lace* but it does 
not follow that ’there is noambiguHy about 
the meaning of the word ‘Shawls’. Where 
the question is whether the word 'Sbawl*- 
a word of Indian origin and of extensive 
use in India as an Indian word-— h^s one 
meaning or the other the considerations 
to which I have referred naturally arise. 
On the whole I am satisfied that the con- 
clusion reached in ffatat Chirfara Bob^b 
case (1) as to the meaning of the word 
'Shawls’ is right. 

1 would therefore, confirm the decree of 
the lower appellate Court and dismiss the 
appeal with costs. 

In the view 1 take of Second Appeal 
No. 321 1 think that the Second Appeal 
No. 363 should also be dismissed with 
costs. It relates only to the order of costs 
in the trial Court: and I see BO good reason 
to disturb that order. 

Appeal dhtniseed^ 
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Bajeppa Ranappa Rttfidagrol.*— Plaintiff- 
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A. •N0..483 of 1921, decided on 10th 
April 1922 from the decision of D. J., 
*Dbarwar,. in A. No. 232 of 1919. 

Hindu L aW'-’ Sue emon-^Bandhus -^Mother' $ 
aiater a son and Mother* a brother a son are both 
entitled to auccted equally under the Bombay 

School. 7 

In the Bombay Presidency between mother’s 
sister's son and mother’s brother’s son. there 
is no substantial ground for ranking one above 
the other the^nearness of afSait^ of both being 
the same. As both are equally distant from 
propositus, they ought to take equally, 

. (P. 422,C 1, P.423,0. 2.1 

B.*A' Jahagirdar. — for Appellant. 

Y. N Nadkurni for H Relhar, — for 
R^spondent% 

Shah,J-^The question of law arising in 
this appeal is as to how the property of a 
Hindu would devolve when the nearest re- 
lations of the deceased are^his mother's 
sister’s son, and mother’s brother’s son. 

The facts are not in dispute. Nagappa 
was the last male holder and the adopted 
son of Jivappa. On his death the property 
devolved on his adoptive mother Pirava. 
She alienated the property in suit to her 
brother’s son who is defendant No. 1 She 
died, and thereafter defendant No. 2, who 
is found to be her sister’s son sold the 
property to the plaintiff. On Pirava’s 
death the inheritance is to be traced to 
Nagappa. The plaintiff claims through the 
adoptive mother’s sister’s son: and defend- 
ant No. ?dclaims as the mother’s brother’s 
Son. The alienation by Pirava ceased to be 
operative nn her death. 

The trial Court held that the mother’s 
sister’s son was the preferential heir, and 
decreed the plaintid’s claim. The lower 
appellate Court held that the mother’s 
brother’s son was the preferential heir 
and accordingly dismissed the plaintiff’s 
suit with costs. 

In the appeal before us the same ques- 
tion arises, and we have to decide as to 
what are the rights of the competing heirs 
to the* inheritance of Nagappa. 

The'view of the trial Court is in accor- 
dance with the decision of the High Court 
of Madras in A^pandai Vafhiyaf v. 

Sagubali Muialiyat (1); and the 

view of the appellate Court is 

sup^rted the decision of the 

<t) <1910? ^3 Mad. 4S7«-(t910) M. W- 
N.44-7 M. L. T. 203 = 5 I. C. 280— 
20 M. L. J. 275. 


Allahabad High Court in Satitn 

Laly. Rahim Bahf^h (2). There is no deci- 
sion of this Court on the point. The only 
deci'-ion to which a reference may be 
made is the case of Mohandas v. Krishna- 
bat (3) in which the mother’s brother (an 
Atmabandhu not expressly mentioned) 
was preferred to the mother’s sister’s son 
(an Atmabandhu expressly mentioned) on 
the ground of propinquity. 

Here we have to consider the claims of 
the mother’s sister’s son and the mother’s 
brother’s son. Both are males, both are 
Atmabandhus expressly mentioned in the 
Mitakshara and the Vyavahara Mayukha, 
both are equally removed from the propo- 
situs and they are both related on the 
mother’s side. 

Considering the point with reference to 
the texts exclusively apart from the deci- 
sioDS, it is clear from the Mitakshara Cb. 
II, Section VI. placita 1 and 2 (Stokes’ 
Hindu Law Books, p. 448) that both are 
Atmabandhus, and there is nothing to 
guide us beyond this that “by reason of 
near affinity the cognate kindred of thtf 
deceased himself are his successors in the 
first instance; on failure of them his 
father’s cognate kindred or if there be 
none his mother’s kindred.” 

The only ground for determining the 
preference of one Bandhu over the other 
is near affinity, or propinquity, the word 
in the text for it being untarangatea. It is 
now settled beyond controversy that the 
lists of Bandhus are merely illustrative 
and not exhaustive and that nothing is 
laid down by Vijnanesvara beyond this 
that Atmabandhus are to be preferred to 
Pitribandhus and that Pitribandhus are to 
be preferred to the Matribandbus, and that 
the reason of the preference is propinquity. 

In the Vyavahara Mayukha also we find 
the same thing, and nothing more, (See 
Mandilk’s Hindu Law, p. 82). After refer- 
ring to the Smriti texts, specifying the 
different classes of Bandhus, which have 
been quoted by Vijnanesvara in the Mita- 
kshara, the author of the Mayukha says 
that the order (of succession) is as stated 
in the text. I have given the English trans- 


(2) (1916) 38 All. 416 « 34 I. C. 103 
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lation c^. this passage as rendered by 
Mr. Mindlik, who has added a footnote ex- 
pressing his opinion that the order must be 
taken to have been specified in the texts 
even as regards each class of Bandbus* 

Apait from the argument based on this 
note, there is nothing in the Vyavahara 
Mayukha which throws any further light 
on the* point now under consideration »»lt 
is not necessary to refer to other works on 
Hindu law. It is enough to point out that 
there is nothing in the texts or the com- 
mentaries whirh are accepted as authori- 
ties in this Presidency to show that any 
test for determining the question of pre- 
ference amoag Bandhus of the same class 
other than that of propinquity is laid 
down. 

All other considerations to be found in 
modern books on Hindu law are useful in 
determining the nearness of affinity: but 
there is no express leierehce thereto to be 
found in the texts, the only test mentioned 
being propinquity. Speaking wiih refer- 
ence to this Presidency 1 think that the 
only test that has been applied, and that 
dught to be applied, is propinquity to the 
deceased. Applying that test Jo the facts 
of this case without reference to any other 
consideration it seems to me that both are 
equally removed from the propositus. 

It is urged, however, that when that is 
the case, considerations of the relative 
religious efficacy of the oblations offered 
by these relations ought to be considered. 
Both the Madras and Allahabad High 
Courts have rejected the argument of rela- 
tive religious efficacy in the case of these 
two Bandhus. It is held that it affords no 
safe basis for preferring one to the other. 

I do not consider it necessary to deal 
with this argument at length. In this 
Presidency the test has not been accepted 
as sound in the case of distant relations — 
like Bandhus. Its application is apt to 
lead to confusion: also the test when ap- 
plied to the case of the two Bandhus that 
we are concerned with, fails to yield any 
such result as would justify the preference 
of ope over the other. It is enough to state 
that on this point 1 accept the view of the 
Madras and Allahabad High Courts* 

It \s next ur^ed that on tlia|roaiid j^tat- 


ed in the foot-note in Mr, Mandlik^s book 
on Hindu Law to which I have already^ 
referred, the mother*8 sifter's son should be 
preferred to the mother’s brother’s son as 
having been mentioned first. Tho^h 
there is no express reference to* this foot- 
note in the judgment in Uohandas v. 
Ktithnabat (3) it appears that as far back 
as 1881 the opinion was expressed with 
reference to the words u-ed bjl^ilakantha 
in the Vyavahara Mayukha that thereby 
he seems to intend no more than is stated 
in the Mitaksbara. 

It is difficult to assume that the foot- 
note in Mandlik’s Hindu Law, which was 
published in 1879, was not brought to the 
notice of the learned Judges. Apart frpm 
that, however, I think that the opinion 
expressed with reference to the meaning of 
the words used in the Vyavahara Mayukfia 
is correct, if I may eay so with respect. 
1 do not dei^ire to discuss this point in 
detail. I do not think it is reasonable to 
apply the rule referred to in the foot note 
to the order meniioned in the Smtni texts 
relating to the illustrative lists of Bandhus. 

I can understand the force of this argu- 
ment when applied to a text like the well- 
known text where the different heirs are 
mentioned in their order. But where the 
Bandhus are only intended to be indicated, 
it seems to me that it is not right to attach 
any importance to the order in ^^ich they 
are mentioned in each class. I feel justi 
fied in taking this view by the fact that 
Yijnanesbwara does not refer to thi^ order 
as having any significance tbough.be ex- 
pressly points out that the order is indica- 
ted as regards each clabs of Bandhus. 

It is further urged on behalf of the 
respondent that as two females intervene 
between the propositus and the defendant 
No. 2, he should rank after defendant No. 
1 as an ueir; and the decision in Terumuh^ 
ohartar v. And^d Animal (4) has^' been 
relied upon in support of that general con- 
sideration. The Allahabad High Court 
bas decided in favour of the mother's 
brother's son relying to a certain exten^t 
upon this ground. It seems to me, boweveri 
that there is no basis in the Mitaksharn^or 

■ , — 
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the Vjravahaca Mayuka for the general 
proposition which has been stated in 
the above Madras case somewhat too 
broadly. 

quite adtvit that the circumstance 
of more f^ales than one intervening 
would render it easy for the Court in 
many cases to apply the test of propin- 
quity, and to decide who is the nearer 
B «ndhu. But i do not think that a 
Bandlvi could be* necessarily described as 
beings more remote than another on the 
mere •ground of two females intervening 
between him and the propositus. It de- 
pends upon the p^irticular relationship. 
No doubt among the modern wri ters on 
Hindu law there is weight given to this 
consideration ; and in the various tables 
that are to be found, the effect of this con- 
sideration i« apparent. But|iU the writers 
are by no mean‘s agreed, for instance it 
appears from Golap Chandra Sarkar 
S>stri*s Treatise on Hindu Law, p. 96 
f4rh Edn.), that m his opinion there is no 
basis for pr f erring one to the other on 
this ground I refer to this opinion as 
jho ving that 'he proposition is not uni- 
versally accepted. 

But I ba^*e my view upon the fact that 
the propinquity is the only test sanctioned 
n the Mitakshara and no general proposi- 
tion which IS not in terms sanctioned by 
V^i jnmesvara can be laid down as being 
decisive. •I think that each case should 
be dealt with on the basts of the parti- 
fUlar relationship existing between the 
Bandhus and the proposttus : and speaking 
w.th reference to these two Bandhus in 
particular, I do not think that the mother’s 
brother’s son can be said to be nearer to 
:he propositus than the mother’s sister’s 
son. 

In the recent case of Dattatra^/a v. 
langahd (5) in which this Court had to 
consider the subject of the succession 
imong Bandhus, we declined to prefer one 
Bandhu to the other on the ground of the 
nother of the one being a preferential 
leir to the mother of the other. If the 
^reference which may exist among the 
nothers is not to have any decisive sigmfi- 
:ance, I do not see how the fact of the 
'ather of one Bandhu being a preferential 
leir to the mother of another Bandhu, if 
;hose person^ltere alive, could be allowed 


» (5) A.I. R. 1922 Bom. 321 « 46 Bom. 
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to determine the relative rights of their 
respective sons. 

As regards these particular Bandhus, 
I think that this consideration is notl 
sufficient to justify the preference of one( 
to the other The antarangatva (near 
affinity) of these two relations is much 
the same, and I am unable to discover 
any substantial ground for ranking on# 
above the other. The result is that both 
are equally entitled. It is e’ear that in 
the texts in which these Bandhus are 
mentioned as illustrative of the clas^^ 
there is no indication as to their relahve 
rights inter <te: and generally spe king it 
m ly be said that where the relationsb-p is| 
equally distant and there is no fiim basis! 
to prefer the one to the other, there is no! 
rea^^on why both should not be allowed to 
take equally. 

Just as nothing is indicated as to the 
order in which the Bandhus in each class 
are to takn infer nothing is indicated 
as to their taking equally in some cases. 
This alternative has been generally 
ignored in the discussions as to e^uccessirn 
among Bandhus, and sometimes the ord^r 
is settled as if this alternative was not 
open at all. 

It seems to me, however, that in the 
case of these Pandhus when there i^ 
nothing definite to enable the Court to 
decide the question of preference, there is 
no reason why we should go out of our 
way to find out some possible ground for 
such preference. In such a case there can 
be no objection to give effect to the view 
that as botu are equally near to the pro- 
positus they ought to take equally. 

1 would, therefore, allow the appeal to 
that extent, ^et aside the decree of the 
lower Cr urt aijd direct that the property 
of Nagappa be equally partitioned bet- 
ween the defendant No. 2 and defendant 
No 1 and that ihe property sold to plain- 
tiff be assigned to the share of defendant 
No. 2 as far as possible and handed over 
to the plaintiff. 

Each party to bear his own costs 
throughout. The partition of lands lit ble 
to pay assessment to be effected by the 
Collector as provided by the Code of the 
Civil Procedure. 

Macleod, C. J. — I have nothing to add. 
1 entirely agree with the conclusions arriv- 
ed at in the judgment which Las just been 
read* Decree tariid. 
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Qnneth Morethwaf Joi*h% and anothir — 
Plaintiifs-Appellanis. 

V, 

Viiiudeo Vithal Paranjpe — Defendant- 
Respondent. 

S. A. No. 510 of 1921, decided on 
22nd June 1922 from the decision of D. J., 
Thana, in A. No. 73 of 1920. 

(a» T* P, Act, 8 60 — Suit to Itedeevn whole 
mortgage^ One of mortgaged proper dee omiUd 
tn Suit — Omietion ta not fatal to suit. 

« Certain. property called Kelshar belongioir to 
one B. was mortgaged by him to one J J. 
mortgaged certain properties belonging to him 
and his interest as mortgagee in Kelghar 
property to P. Sabsequently the mortgage of 
Kelghar property in favour of J. was held by 
Court to be colourable. Now J, brought a suit 
for redemption against P. excluding tbe Kelghar 
property. 

jHlefd that tbe suit being one for redemption 
of tbe whole mortgage by payment of the whole 
amount due* was properly framed. The omis- 
sion to i Delude Kelghar property cannot be 
treated as any transgression of the rule, that 
the mortgage sboold not be split up, contained 
in 8. 60 of the T. P Act. fp. 426. C. 2.1. 

(b) C* P G O f. I-Suit hy mortgagee to 
rtdtem sub-mcrtgage’^Original mortgagor is not 
a>nece8eary party. 

In a snit by a mortgagee to redeem his sub* 
mortgage, the original mortgagor is not a 
necessary party though be may be a proper 
party, Seton on Decrees (7th edition P 3011 ; 
13 Bom. L. R. 90 and 29 AU, 886, F.B, Foil 

fP. 426, 0. 1.] 

Ooyajee and P. B. Shrngne — for Appel* 
lants. 

K. H. Kelhar — for Respondent. 

Shah, Ag. C. J, — It is necessary to 
state briefly the facts which have given 
rise to this second appeal. Certain 
property belonging to one BapAt, which 
may be described as the Kelghar pro- 
perty, was mortgaged by him to Paranjpe 
in 1890. Sub^^equently in February 1900 
Bapat mortgaged the same property to 
the present plaintiffs (Jo‘;hi brothers) for 
Rs. 2,000, which included the sum of 
Rs- 1,200 to be paid by the Joshi-5 to 
Paranjpe in respect of the first mortgage. 
The present plaintiffs mortgaged certain 
properties belonging to them and their 
interest as mortgagees in the Kelghar 
proi^rty for Rs. 4,000 to Paranjpe in 
April, 1900. The consideration was 
stated in detail, as including the sum 
of Rs, 1,186-1 '6, which was mentioned as 
being the amount due to Paranjpe under 
the mortgage by Bapat to him. 

This mortgage was renewed in 1906 * 
in. tbe same teftns. In 1903 theP Kel. 


a money decree against Bapat and 
purchased by the Rodis ; but it was 
subject to the mortgage of 1900 in fa- 
vour of the Josbis. This Ig^odis filed suit 
No. 131 of 1904 against the* Josbis and 
Paranjpe for a declaration that the said 
mortgage was * colourable, unreal and with* 
out valuable consideration" and for a de- 
claration that the property df«Bapat was 
liable to be sold free from that mortgage. 

The suit was brought in that form as the* 
property was already declared subject to 
that mortgage in miscellaneous proceedings 
before thd suit That suit was diemissed 
in the first instance, but in appeal (No. 292 
of 1905) it was held that the mortgage was 
colourable and unreal and without consi- 
deration; and that defendants Nos. 5 and 6 
(»e. the Paranjpes) v^ere entitled to a 
charge of Rs. 1,186-1 6 in respect of the 
earlier mortgage by Bapat in their favour.. 
Accordingly a decree was passed declaring 
the property in that suit (e.e. the Kelghar 
property) subject to that charge in favour 
of the Paranjpes and that the mortgage in 
favour of the Joshisby Bapat was not bind- 
ing upon the plaintiffs in that suit. This 
decree was affirmed by the I^igh Court in 
Ganesh v. Parfottam (1). 

Subsequently the Rodis filed another 
suit in 1909 to recover possession of the 
Kelghar properly on the title acquired by 
them at the Court sale against^ »the Joshis 
and Paranjpe. The claim for possession 
was allowed ultimately by . the appeal 
Court ; it is relevant to note that it was 
held in that litigation that tbe finding as 
to the true nature of the mortpage of Feb- 
ruary 1900 in the suit of 1904 was re$ 
j fid’ cat a against them. 

Tne foshi^ filed the present suit against 
their mongagee (Paranjpe) in 1917 for re- 
demption of the mortgage of 1906. In the 
plaint they described all the mortgaged 
properties including their interest as mortg- 
agees in the Kelghar property and .stated 
the facts preceding the s dt. They 'prayed 
for accounts under the Dekkhan Agricul- 
turists' Relief Act, and further prayed that 
in taking accounts the property at Kelihar 
and the amount of Rs. 1186-1-6 should be 
excluded. 

The defendant filed a written statement 
in which the above facts ^^re stated but 
the effect thereof was contested. The 

U) (1908) 33 Bom. 311 - 11 Bom. L, R. 
26»1 1. C. 106»5 M. L. T. 228. 
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trial Court found the first three issues in 
favour of the defendant and recorded no 
findings on the remaining issues. It held 
that the eight annas Khoti takshim of 
Kelghar requirSd to be included in the 
present suit, 'that the Rodis were necessary 
parties, and that by the judgment in Appeal 
No. 29Z of 1905, confirmed by the High 
Court in Sec^d Appeal No. 186^ of 1907, 
the defendant was not deprived of his right 
to claini Rs. 1,186-1-6 with interest from 
the'plamtiffs. 

The suit was dismissed as the plaintiffs 
refused to include the Kelghar property in 
the suit and to join the Rodis as parties. 
The plaintiffs appealed ; but the same view 
was taken by the learned Judge, who affir- 
med the decree of the trial Court. 

• 

In the appeal before us it is contended 
that the lower Courts are wrong in holding 
that the inclusion of the Kelghar property 
and the non-joinder of the Rodis as parties 
are necessary steps. It is urged on behalf 
of the respondents that that view is right. 

• 

It seems to me. on a consideration of 
the arguments and of the plaint, that the 
suit is properly framed. It is really a suit 
for the redemption of the whole mortgage. 
The plaintiffs seek to establish that a part 
of the mortgage debt should be excluded 
from the accounts on certain grounds. 
That is a question to be decided in the suit 
between the parties on its merits, on the 
terms of the mortgage bond and in the 
light of the subsequent events with refer- 
ence to the mortgage by Bapat in favour 
of the present plaintiffs ; but the suit is 
one for the redemption of the whole mort- 
gage, treating the mortgage debt as one 
entire debt. 

I do not think that the inclusion of the 
Kelghar* property in the suit is a matter of 
any practical importance on the facts of 
this case. It has been referred to in the 
plaint, and all the necessary facts relating 
thereto have been stated. If it were abso- 
lutely necessary to include it in the suit, 
it may be treated as having been so inclu- 
ded. , Mr. Coyal^e for the plaintiffs con* 
cedes that if necessary it may be so 
treated. But be contends that its inclu- 
sion is wholly unnecessary : and I think 
that^that contention ought to be allowed. 
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It must be remembered that the mort- 
gage in suit includes the Joshis as mort- 
gagees in the Kelghar property. It is clear 
that as regards the Kelghar property, 
the transaction in suit is a mort- 
gage by a mortgagee of his interest in that 
property. The existence of that property 
depends necessarily upon the rights of the 
plaintiffs as mortgagees in that property. 
But it has been effectively determined as 
between the owner and the mortgagees 
that the mortgage was not real and that 
practically it had no existence. That 
adjudication was made in a suit to which 
the derivative mortgagee was a party. 

The derivative mortgagee derives his 
title from the mortgagee, and if the mort- 
gagee is proved to have no interest as a 
mortgagee as against the mortgagor (the 
owner), I do not understand how the deri- 
vative mortgagee can now contend that the 
properly (i. e. his mortgagor’s interest as 
mortgagee) should he brought in the suit 
as part of the property mortgaged to him. 
The parties to the present suit the mort- 
gagee and his sub-mortgagee are bound by 
the finding that the present plaintiffs have 
no interest as mortgagees in the Kelghar 
property. The fact of their beinsr in 
possession of the Khoti takshim of the 
village or a part of it, is disputed. The 
lower Courts have placed ^some reliance 
upon this fact. Even if it be a fact it does 
not appear to me to affect the question. 
The plaintiffs have stated in the plaint the 
fact that their interest as mortgai?ee is 
found to be non-existent. 1 do not see 
how the omission to include the Kelghar 
property (i. e. the plaintiffs* mortgage 
right therein, which is found not to exist) 
can be treated as any transgression of the 
rule that the mortgage should not be split 
up. 

This rule is statedl in the last para of 
S. 60 of the Transfer of Property Act. I 
am unable to bold that the omission to 
bring the Kelghar property, by which the 
mortgage right of the plaintiffs therein is 
meant, can be held to contravene in any 
sense the terms of the last clause of 
S. 60. The mortgagors here seek to 
redeem the whole mortgage, and have 
,to pay the whole of the amount, 
which may be foupd due on 
taking* accounts under the Pekkfiai 
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Agriculturists' Relief Act before they can 
redeem the whole of the property mort- 
gaged, t. e , all the property except the 
mortgage right in the Kelghar property, 
which was supposed to have been in 
existence at the time of their mortgage to 
Paranjpe but which has been subsequently 
found to have never been in existence really. 

In this view of the matter, the question 
of the non-joinder of the Rodis does not 
arise But I may point out that in a suit 
by a mortgagee to redeem his sub-mortgage 
the original mortgagor is not a neceuary 
party, though he may be a proper party. 
The following note in Seton on Decrees, 
p. 2011 (7th Edition), is in point: — “The 
original mortgagee may redeem the deriva- 
tive mortgagee and the latter may foreclose 
the original mortgagee without making the 
original mortgagor a party.” 

This view was accepted^ by this Court in 
SofMshwar v. Narainbhat (2) which was a 
case of the sub-mortgagee suing his mort- 
gagor {*. the original mortgagee) 
without Joining the original mortgagor as 
a party. The same view is taien in Batn 
Shanhar Lai v. Ganesh Prasad (3) 

As regards the third point which has 
been decided by the lower Courts as to 
Rs 1,1 86* 1-6, it is true that it is not res 
judicata. It is clear that the question 
as to the plaintiffs’ liability to pay the sum 
to the defendant in spite of the fact that 
the mortgage in their favour of the Kelghar 
property was a sham and colourable tran- 
saction could not have been and has not 
been decided in the previous suits between 
the Rodis and the parties to the present 
litigation. 

But that is all, we think, that is decided 
by the lower Courts. We are not called upon 
toexpress any opinion, and v e express none, 
as to the merits of the defendant’s conten- 
tiontbat he isentitled to recover that amount 
on the terms of the mortgage bond in suit. 
That will have to be considered by the 
trial Co^rt when the question as to the 
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amount due to the defendant under the 
mortgage according to the terms of the bond 
and the Dekkhan Agriculturists* Relief Act 
is dealt with by the Court. ^ 

As there has been some cox^sion in the 
argument as to this sum of Rs. 1,186-1 -6, 
which originally represented the mortgage 
amount under the first mortgage by Bapat 
to Paranjpe, it is desirable -to point out 
that it appears from the judgment in 
Appeal No- 292 of 1904 that the charge 
of Rs. 1,186-1-6 was declared in favour of 
Paranjpe as representing the amount of 
the mortgage, to him by Bapat and not 
on account of the subsequent, transactions 
between (a) Bapat and the plaintiffs, 
and (h) the plaintiffs and Paranjpe. Only 
the amount was taken as settled on acco- 
unt of its having been mentioned in the 
subsequent mortgages. 

I would, therefore, allow the appeal, 
reverse the decree of the lower appellate 
Court and remand the suit to^ the trial 
Court 'for disposal on the merits. The 
plaintiffs are entitled to the costs here and 
in the lower appellate Court. The costs 
in the trial Court to be costs in the suit. 

Crump/ J — I agree. 

Appeal allowed* 
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In re Satyabodka Bamchundra Aeto- 
hadAi. 

Cr. Rev, No. 103 of 1922 decided on 
9tb June 1922. 

Penal Code; 8. 228-High Court— Driver y of 
final fudgment— Scandalous attach on the Btgh 
Court thereafter’-^ Jurisdiction to commit for 
contempt exists. 

The High Courts in India have jurisdiokion 
to punish for contempt of Court where the 
contempt is made by scandalons attacks on its 
integrity and impartiality even though after 
the 6nal judgment has been delivered in a case 
(Principles underlyinsr the law of contempt of 
(Jonrl; explained ) 10 Cal. 109; 2 Q- B;30 

[P, 4w, O-lj. 

8 S. Pathar — Government Pleader for 
the Crown. 

Marten, J —This is the hearing of a rule 
granted by the Chief Justice and Mr. Jus- 
tice Shah on the April 11, 1922, at the in- 
stance of the Government l^leader calling 
upon Mr. Satyabpdha Ramohandra Ada- 
baddi, Editor and Printer of the Vijuya. 
newspaper, to show cause why he should, 
not bo committed for contempt of Court in 
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respect bf the publication of the article 
headed ** End of the fifth scene of the 
First Act of the Painter- Marston-Shivlin • 
gappa shooting case ” in the issue of the 
said paper qf February 12, 1922. 

The newspaper in question is one cir- 
culating in the Dharwar District and is a 
Kanarase newspaper, and the respondent 
appears to^have* published in this news- 
paper an article * commenting on the judg- 
ments oi Mr. Justice Pratt and Mr. Justice 
Kangp, in what is known as the ** Dhar- 
war riot case,'* which were delivered on 
February 11, 1922, dismissing . certain 
appeals from the convictions and sentences 
of the Sessions Judge of Dharwar. The 
article, it will be observed, appeared on the 
next day. Whether the newspaper had 
seen a copy of the judgment before it wrote 
the article we do not know, * 

The innuendo which the Government 
Pleader seeks to put upon the article in 
question amounts in effect to this that the 
lower Courts were not giving independent 
and impartial decision but were merely 
registering the wishes of the Executive, 
and were passing sentences already pre- 
arranged with the Executive, and conse- 
quently it was useless to appeal to the High 
Court for no justice could be obtained there 
either, and that this Dharwar riot appeal 
m,s an example of such injustice. 

^ The rufir came -before us on May 9 last 
ivhen the respondent appeared in person. 
But when* he thep appeared, the official 
translation of this article was inaccurate 
and unsatisfactory and accordingly the 
case stood over to enable a proper transla- 
tion to be made. On the adjourned hear- 
ing of the rule, the respondent did not ap- 
pear but he has put in a written statement 
which in effect amounts to this that he bad 
not the least desire, nor has he now, to 
bring into contempt this Honourable High 
Court. 

BuVhe submits that this article read as 
a whole amounts only to a fair comment 
on the decision of the Dharwar appeal. 
We have of course read the whole of his 
statement, but in effect his answer is fair 
comment. I may notice that there is no 
suggestion of any apology supposing it be 
held that the article is not fair comment. 

In this case I am going to refer to prin* 
ciples laid down, I waa going to qay, many* 
hundred years ago, but at any ra0 165 
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years ago in England govemidg these 
matters. This is in no way out of disres* 
pect to the decisions of Judges in India, but 
I take it that England has always been 
looked on as the home of liberty- liberty of 
person and property, liberty of speech, and 
liberty of the press. 

Therefore if I turn to authorities which 
show the limitations which have been 
placed in England on the liberty of the 
subject and on the liberty of the press that 
seems to me as fair and impartial a guide 
as I can find, and moreover a guide that 
has stood the test of time. I accordingly 
turn to Bex v. Davies (1) and there I find 
the following in the judgment of Mr. Jus- 
tice Wills who delivered the judgment of 
the Court. At p. 40 the learned Judge 
says : 

“ What then is the principle which is 
the root of and underlies the cases in which 
persons have been punished for attacks 
upon Courts and interference with the due 
execution of their orders ? It will be found^ 
to be, not the purpose of protecting either 
the Court as a whole or the individual 
Judges of the Court from a repetition of 
them, but of protecting the public, and es- 
pecially those who, either voluntarily or by 
compulsion, are subject to its jurisdiction, 
from the mischief they will incur if the 
authority of the tribunal 'be undermined or 
impaired.** 

Then the learned Judge cites from the 
judgment of Chief Justice Wilmot in Bex 
V. Almon (2) (1765) and says as follows. 
This is the quotation (p. 40) : — 

“Attacks upon the Judges,** he says 
“ excite in the minds'of the people a general 
dissatisfaction with all judicial determine' 
tions and whenever men’s allegiance to the 
laws is so fundamentally shaken, it is the 
most fatal and dangerous obstruction . of 
justice, and in my opinion calls out for a 
more rapid and immediate redress than 
any other obstiuction whatsoever; npt 
for the sake of the Judges as private 
individuals^ but because they are . the 
channels by which the king’s justice 
is convened to the people. To be impar- 


(l) (1906) 1 K. B. 32=»54 W. R- 107« 
75 L. J. K. B. 104-22 T. L. R. 97. 
(2J (1770) 98 E. R. 411-5 Bur. 26§6. 
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tiai and to be universally thought so are 
both absolutely necessary for the giving 
Justice that free, open, and unimpaired cur- 
rent which it has for many ages found all 
over this kingdom ” 

Then on the same page Chief Justice 
Wilmot went on : — 

*‘I am as great a friend to trials of facts 
by a Jury, and would step as far to sup- 
port them as any Judge who ever did or 
now does sit in Westminster Hall, but if 
to deter men from oflFering any indignities 
io Courts of Justice it is a part of the legal 
system of justice in this Kingdom that the 
Court should call upon the delinquents to 
answer for such indignities in a summary 
manner by attachment, we are as much 
bound to execute this part of the system as 
any other. The several parts of the system 
act in combination together to attain the 
only end and object of all laws, the safety 
and security of the people". 

Then in*^^ v. Gray (3) hord Russell, 
the then Lord Chief Justice of England, 
gave the judgment of the Court ; and at 
he says;-— 

Any act done or writing published cal- 
culated to bring a Court or a Judge of the 
Court into contempt, or to lower his auth- 
ority, is a contempt of Court. That is one 
class of contempt. Further, any act done 
or writing published calculated to obstruct 
or. interfere with the due course of justice 
or the lawful process of the Coprts ie a 
contempt of Court". 

“This former class of contempt," the 
learned judge says; — 

“Is it to be taken subject to one and an 
important qualification. Judges and Courts 
are alike open to criti^sms, and if reason- 
able argument or expostulation is offered 
against any judicial act as contrary to Jaw 
or the public good, no Court could or would 
treat that as contempt of Court. The law 
ought not to be astute in such cases to cri- 
ticise adversely what under such circumst- 
ances and with such an object is published; 
but it is to be remembered that in this 
matter the liberty of the press is no greater 
and no less than the liberty of every sub- 
ject of the Queen". 

I also cite this case because it is an 


(1900) 2 Q. B. 36=^69 L. J.Q. B, 
16 T. U R. ?03«48 W. R. 474“ 
p. T. 534. " 
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instance where the article was published 
after the decision of the case. 

Turning to our own High Court, a sim- 
ilar instance where an editor l|ps punished 
for publishing a scandalous criticism of a 
judgment of this Court will be found in 
In re Narasinha Ohintarnan Ketkar (4). 
The decision of the Court thqre was given 
by Sir Basil Scott, and the editor there was 
Mr. Kelkar. 1 should say at once in- favour 
of the respondent in the present case that 
unlike the article in In re Narusinha OKin’» 
taman Kelkar (4) and unlike the case in 
Reg V. Gray (3) he has not published what 
I will call filthy, personal abuse of the Judge. 
The* abuse I refer to will be found in the 
report in In re Haraeinkci Ohintarnan 
Kelkar (4) at p. 244 and need not be det- 
ailed here. 

There has recently been a case of 
Emperor v. Balkriehna (5) before the 
Chief Justice and Mr. Justice Shah were 
the authorities on the point of jurisdiction 
were gone into, and there Sir Norman Mac- 
Icod said with emphasis: — 

"Vour remarks were calculated to excite 
in the minds of the people, not only tbe im- 
pression that innocent persons were being 
prosecuted by the executive authorities and 
would not get a fair trial at thn bapd^ of 
a Magistrate afleged to be undei^ the in- 
fiuence of those authorities, but also a gen- 
eral diseatisf action with judicial determin- 
ations, so that a * danger was created that 
the people’s allegiance to the Jaws might be 
fundamentally shaken and a ,.rnost fatal 
and dangerous obstruction to the ^minis- 
tration of justice erected. The adminis- 
tration of justice within this Presidency 
has been entrusted to us, and we have the 
powers in execution of the trust imposed 
upon us to provide that such dangers when 
they arise shall be removed, and in exercis- 
ing those powers we seek not so much to 
protect ourselves as to protect the ‘ people 
from the evil which will result if their faith 
in the authority and Justice of out 


(4) (1908) 33 Bom. 240“ l0'Bom.,LJR, 

l04O«4 M.L.T. 359-2 I.C;28B»8Cr.Lj. 
426. ’ 

(5) A:I.R. 1922 Bc«n 52*46 Botn, 492 

-*‘24Bora.‘L.R 16. ^ ’ 
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tribunafs berimpaired/* 

That then is the object which the Court 
has in view in exercising this powerful 
remedy of pui^hing for contempt of Court, 
vil.i the protection of the public. 

There was also a case in In re M. K. 
Gandhi (6) before Mr. Justice Kajiji and 
myself against M, K. Gandhi, the Editor 
of Young India f for contempt of pending 
proceSdings in the High Court, and there 
the f|w on the point was once more set out. 
As far as the question of jurisdiction is 
concerned, the decision of the Privy Council 
in Surendra Hath Banerjee v. The Chief 
Justice and Judges of the High Court (7) 
established, beyond any doubt that the 
jurisdiction for contempt of Court exists in 

the High Courts of this country. 

• 

Now two points arise here. % First of all 
this article was published after the appeal 
had been heard. Accordingly we have to 
deal with the possible suggestion that it 
can hardly be said to be a comment on 
any pending proceeding as the possibility of 
any appeal to the Privy Council in a cri- 
minal case*is so remote as to be negligible. 
But ^assuming for the sake of argument 
that the proceedings were concluded by the 
Judgment of the Appeal Court, even then, 
the principles underlying the decisions on 
contempt in pending proceedings show, in 
my opiniba, that a final judgment does not 
,oust the jurisdiction of the Court, to 
, protect ittf integrity and impartiality against 
sc^andalous attacks. 

In my opinion a scandalous article of 
that sort still remains an interference with 
the due coutse of the administration of 
Justice. The object and intention of such 
attacks is to induce the public at large to 
believe that a particular case has been tried 
by corrupt Judges, and that future cases 
will, also be tried by corrupt Judges* It is 
suffioipnt for me to refer once more to the 
words of Chief Justice Wilmot to show 
that x\6 High Court can tolerate that sort 
pi abuse. 

Holding as I do then that there is 
jurisdiction to punish for contempt in 

(6) (1920>$2 Bom. L. R.- 368 =>58 I. C 
915. . . 

: (7). (1883) .laCal. 109=10 I. A. 171=^ 
4 Sar, 474 (P.X.) 


a case like the present, does the article 
which we have here amount to contempt 
of Court? I do not propose to read it in any 
detail. I personally have read it several 
times over, and have read it with the inten- 
tion of grasping its meaning as a whole. 

Having done that the innuendo which 
the prosecution alleges is, in my opinion, 
the proper and correct inference from the 
article taken as a whole, and it represents 
what in my opinion the writer of the article 
really intended to suggest in spite of what 
he said in his written statement. I *miy 
shortly indicate some of the passages to 
which special attention may be drawn. 

The title in the first place is hardly an 
ordinary way of reporting fair comments 
on a trial. Then we get: 

“We never had any faith in British 
justice. In the present times of repression 
however the Goddess of Justice has lost 
her vigour and depends only upon the 
Police and witnesses. At the time . of the 
unjust decision of the Goddess of Justice, 
the truth speaking non-co-operators gave 
up the futile attempt of bringing forward 
evidence and witnesses.*’ 

Then further on: 

“ It is enough if there is evidence of 
eight or ten witnesses in favour of the 
complainant. That was what the 'authorities 
wanted. The punishment was already 
decided upon,*’ 

Then on the next page: — 

'Several others who had some faith in 
the Goddess of Justice contented themselves 
with the delusion that a proper decision 
might be passed.** 

And further on, — 

“Several persons had false hopes about 
high Court. They used to say ‘what if 
injustice be done here, justice will be done 
in the High Court.” The faith of those 
who had some faith in High Court was 
gone.” 

“Similarly, any third person also can 
say that it was quite unjust that the Judges 
of the High Court who form part of the 
bureaucracy should confirm the decision of 
the lower Court without examining the 
line of argument of the pleaders and 
the mattress, doors, stones. When decision 
is given without considering what the 
pleaders had said and what the papers 
and# documents suggested, how can th9 
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Goddess of Justice live ?*** 

With regard to the word translated 
“ bureaucracy” we have ascertained frcwn 
the interpreter that that exact word is not 
used and that the literal translation of the 
vernacular is ” Part of the class who are 
in power.” 

Then the article goes on^t p. 1 1 : 

“ This is disgracing of Justice.” 

Later on : 

Real arrogance is the arrogance of 
power. Before this arrogance the power 
of justice as well as of injustice will 
become blunt. For some time the regime 
of injustice will prevail. Just persons 
will have to be like dogs. They will have 
to bear injustice with folded hands. If 
this is not done a just person will be un- 
just. Therefore, Oh I my brothers, let 
there be any kind of injustice, let there be 
Judgments like the Judgment in the Dhar- 
war shooting case... let anything happen, 
do not give up 'truth, do not take to the 
path of violence.” 

To call that sort cf language fair com- 
ment is to my mind an entire misnomer, 
and 1 cannot for a moment accept the 
proposition that it would in any way be 
fair comment. In my opinion that article 
was a gross and unwarranted attack upon 
the ^partiality and integrity of the learn- 
ed Judges who heard the appeal in the case 
in question, and was a contempt of this 
High Court. 

.. The next thing is what course we should 
adopt ? The editor is a relative of one of 
the men who has been sentenced and this 
relative was also a former editor of the 
newspaper. Therefore one can understand 
that the respondent might have a strong 
personal bias, or at any rate a personal 
interest in the accused. Further, he is, 
Judging by appearances, an old man, and 
if I may say so, without any personal 
disrespect, he gave me the impression 
of being an obstinate man and that it 
would be very difEcult to disabuse him 
of any idea which had once entered his 
head. 

The newspaper appears to be a small 
local newspaper with a daily circulation 
Of some couple of hundreds. The 
accused, therefore, so far as I see 
appears to be what I may in colloquial 
f^uiiguage call a small man.” A 

beayy fine, therefore, would ifi 'one 


re. (Marten, J.) Id2^ 

which in all probability He would be 
utterly unable to pay and it would be a 
crushing punishment. On the other hand, 
we cannot tolerate this sort of attack, and 
though those living in a iarge city Jike 
Bombay amongst a large number of edu- 
cated people of all communities, may 
smile gt these attacks of ignorant or semi- 
literate people in up-country districts, one 
must remember that to people living in 
these districts it is quite a different matter 
to experience these attacks. 

A person who may appear to be a small 
man in Bombay may be a person with 
considerable power for evil or for good 
in a country district. Further this parti- 
cular editor has hardly adopted the best 
way to assist his own case. If he had 
appeared to-day, one might have been able 
to obtain certain, information which might 
have enabled us to excuse still further his 
conduct. But he has simply said : ** This 
article is fair comment and I have done no 
wrong.” In such a case I think we must 
pass some punishment which will bring 
home to his mind the fact that in our 
judgment he is entirely wrong and 
that the course he adopted in publishing 
this article was an extremely improper 
one. 

There is one further matter which is 
mentioned to us by the Government 
Pleader and that is that pettdin^ the hear- 
ing of this case he republished .^he article 
once on the 9th May, ms., the same day 
we heard the case originally, and that 
that fact was stated in the newspaper and 
once more the article was republished. 
This was in spite of the fact that I 
warned him personally that he would be 
well advised not to publish any more arti- 
cles commenting* on the decision in the 
Dharwar case. 

However the respondent is entitled to 
have the matter strictly heard, ami we 
have no xM\e-nt$i before us in respect 
of the republication of this particular 
article. Therefore I dismiss that fact 
from my mind in considering what course 
should be taken in the present case. At 
present l only mentiem it to say that if the 
facts, as stated by the Goveqpient Pleader, 
are correct in this respect,' and if this 
^editor, notwithstanding the present deci- 
sion seeks to repeat this article, he will 
find matters will go bard with him 



1922 SATYABODHA, In (Crump, J.) Bombay .431 


and that a far more severe pauishment 
•will be meted out to him than the one we 
propose to give him to-day. 

Our decjsioa will be that he be fined a 
sum of R8^200 and that in default of pay- 
ment he be imprisoned for one month or 
until the fine has been paid. 

Crump, •Ik — The principles which should 
govern our action in this case have been 
so clearly explained by my learned brother 
in hiij Judgment that it is unnecessary for 
me to deal with the authorities upon which 
these principles are based. It is sufficient 
for me to say that we act in these matters 
not to defend the dignity of any Court or 
Judge bat Jto safeguard the proper admini- 
stration of Justice and to ensure that the 
confidence of the public in that administ- 
ration shall not be in any way impaired. 

Now whit we have to consider in approa- 
ching this article is whether the 
mischief which I have indicated, that is 
to say, the impairinar of the public confi- 
dence or the hampering of the due admi- 
nistration of justice is likely to be caused 
by the language used bv the respondent 
in t^is case. I have read that article with 
care more than once and the general tenor 
of it appears to be somewhat as follows: — 

First the writer sets out that he him- 
self has rip faith in the British justice and 
thit truthful non co operators have on that 
ground given up futile 'attempts to bring 
forward evidence in any case in which 
they were concerned. Then the writer 
goes On to elaborate his theme by pointing 
out that it was sufficient if the prosecu- 
tion called eight or ten witnesses whose 
evidence is necessarily accepted, and that 
upon such evidence a predetermined 
penalty follows. That is a general attack 
on the administration of Justice. 

He then goes on to point out in regard 
to this Dbarwar riot case, that after the 
convictions in the Dbarwar Sessions Court 
certain persons were under delusion that a 
* proper decision might possibly be pa^d 
on appeal 'to the High Court. The writer 
sayer 

”The delusion of all people became 
futile like the^hopes'of a person who pursu- 
ed the mirage, taking it to be water; 
like those of the persons whig 
washed, tamarind in the rivet. Even 


those who had some hopes '”as tg the 
appeals, understood to what extent them 
was Justice in the British Goddess of 
Justice.” 

Then he goes on to say. and here the 
meaning is clear enough, that the hopes of 
certain deluded persons that things would 
be otherwise in the LHigh Court were 
frustrated and that the result of the ap- 
peal has shown that the High Court is no 
better in this matter than the lower Court. 
To make the point further clear, he go^s 
onto say ‘‘Several persons had false hopes 
about High Court. They used to say 'what 
if injustice be done here, justice wiirbe* 
done in the High Court *” 

Then he says that the appeal was a kind 
of poison but that poison sometimes be- 
comes nectar, and that one good result at 
least has ensued that certain persons 
among co-operators being pained by this 
decision would become non- co-operators. 
That means of course that the unjust deci- 
sion of the High Court will pain those 
perf^ons who hitherto had hopes of Justice 
from the tribunal, that they too will join 
that body of persons who believe that no 
justice is to be obtained in the Courts of 
law in this country. 

Finally the innuendo is pointed in these 
words: 

“Similarly any third person also can 
say (by third person the writer means to 
say any unprejudiced person not concern- 
ed in the matter before the Court) that it 
was quite unjust that the Judges of the 
High Court who form part of the bureau- 
cracy should confirm the decision of the 
lower /Court without examining the line of 
the argument of pleaders and generally 
without doing that which it was their duty 
to do as Judges holding Judicial offices”. 

The word 'bureaucracy” is unfortunate 
in-the translation. It means, as I unders- 
tand the Kanarese, that High Court Judges 
aUo belong to the class of officials and that 
as they belong to the class of officials they 
too are influenced by official considerations 
in coming to the conclusion at which they 
arrived. 

There is nothing more in the article 
tO' which attention need be drawQ. 
for, the meaning of the whole matter 
is clear enough. Now, as I understand 
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the law, it is perfectly open to any body to 
say that the decision of this Court is a 
wrong decision and I myself should not 
object to the term ‘unjust*. But it is not 
open to any one to say that the decision of 
this Court has been arrived at upon grounds 
such as are indicated in this article. Any 
Judge influenced by such considerations as 
are here indicated would be a corrupt 
Judge, and therefore the article practically 
says that the administration of Justice in 
this Court is not pure. 

« 

Now that being so, what is our duty with 
reference to this matter? Speaking for 
myself, I find that attacks of this nature 
are becoming by no means infrequent in the 
columns of certain journals, and 1 cannot 
conceal from myself that such attacks must 
necessarily create an impression upon the 
minds of readers of those journals. The 
mischief therefore which 1 have indicated 
at the opening of this Judgment is, I fear, 
likely to grow unless criticism of this 
nature is checked. I would not for a moment 
do anything to check healthy criticism if 
suoh criticism points out the shortcomings 
of the Court, without imputing to them 
motives which can only be regarded as 
corrupt motives. Such criticism any inde- 
pendent Judge would accept or welcome, 
but such allegations as are made here 
transgress the limits of legitimate criticism. 

Therefore, though this respondent is not 
a man of any great influence or position so 
far as can be judged from the facts before 
us.* and though the paper for which be is 
responsible has a small circulation, I do not 
myself feel that we should be doing our 
duty if we allowed such attacks to pass 
unchecked. Therefore after giving the 
matter my fullest consideration, I agree 
with the order proposed by my learned 
brother, that is to say, that there should be 
a fine of Rs. 200 or in default that res- 
pondent should be committed to prison for 
a term of one month or until payment of 
fine. 

It is not necessary to deal at any great 
length with the statement which the res- 
pondent has put in. For that statement is 
wholly inadequate as an apology for 
offence of which he has been found guilty. 
Had he expressed his regret in an unequi 
vocal and , straightforward manne;, 4ie 


might not, I think, have been dealt with 
severely in this case. But the absurd- 
suggestion that this is fair comment shows 
that he is totally unaware of the seriousness 
of his action if indeed he nftanc to plead 
that this is fair comment. 

RuIb made absolute* 
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Bandta Municipaltiy — Defendant-Appel- 
ant. V. 

John G Be Mellon — Plaintiff-Respon- 
dent. 

S. A. No. 410 of 1921 decided on 13th 
April 1922, from the Joint J., Thana, in 
App.No. 104 of 1920. 

Bombay Municipal Act* 145“ A — Permission 
to build on old wall— ‘Pulling down the wall and 
rebuilding it— Municipality cannot wiihhold per- 
miisions 

Plaintiff wanted to build another'? storey on 
Ilia western wall, snd pot permission. Acco- 
rding to the compromise in a dispute with his 
neighbours he agreed to pull down the old 
wall on which be was going to build and to 
build further back. The Municipal’Committee 
objected to this. The plaintiff therefore 
bevan to follow ont his old plan, the Munici- 
pality again objected. 

Held', the objection was factious. The Munici- 
pality was not entitled to object to the rebuild- 
ing of the old wall where it stood with the 
addition to which ft bad given permisnion. 

fP. 438, O.I.] 

The Oor eminent Pleader — for Appellant. 

fl.jO. Koyajee (with TT. Besai) for 
Respondent. 

Judgment: — The plaintiff is the owner 
of a house within the limits of the Bandra 
Municipality. He asked for permission to 
build another storey on his western wall, 
and permission was given. Then he had 
a dispute with his neighbour which was 
compromised with the result that he agreed 
tolmild further back and so he pulled down 
the old wall on the top of which he‘JWas 
going to build. The Municipality then 
objected to his building according to the 
compromise at which he had arrived with 
his neighbdur. So the plaintiff determined 
to follow out the first plan with which he- 
had started and to rebuild on the old 
foundation of the western ,wall. The 
Municipality then objected'^ to that 
o^ the ground that he had qot permis- 
sion to build there and that under law 
145' A if he wanted to erect a building it 
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would have to be 10 feet away from the 
*boundary. 

It seems to me that this objection to the 
plaintiff’s building was somewhat factious 
as* the MuMcipality had no objection in the 
first instance to the plaintiffs raising his 
wall, although it was within 10 feet of the 
boundary. It has been contended that as 
the plaintiff pulled down bis old wall he 
can no longer avail himself of the permis- 
sion. * granted to increase the height of the 
old \yali* But we do not think on the merits 
that the Municipality is entitled to object 
to plaintiff's rebuilding his wall as it origin- 
ally stood with the addition for which they 
had already given permission. We think, 
therefore, . that the appeal should be dis- 
missed with costs. 

The cross-objections are dismissed with 
costs. Ap'pedl dUvitsied. 

A. I. R. 1922 Bombay 433. 

Mulla, J. 

K, a. Plaintiff. 

V. 

Catsumbhai Keshavji — Defendant. 

O. C. J. Suit No. 582 of 1932 decided 
on 27th June 1922. 

(a) * Contract Aci^ 8. 219--Prii^ipal oni Qgwt 
•-^Broker — Non-eomptetion of contract owing to 
default of principal-^Broher if entitled to his <om- 
pussion. 

A broker in order to be entitled to his com- 
tnission ngiat prove either that the transaction 
has been tsompleted or that, if it is not, the 
non-completion was due to default on the part 
of the priaoipal. 10 T.L.R. 76. Foil. 

IP. 434,0. a.j 

(b) Mortgage--- Production of title deeds — 
Mortgagee in Bombay is not bound to produce or 
deliver to mortgagor until actual redemp* 
(ion. 

A mortgagee in Bombay is not bound to de- 
liver possession of the title deeds, or to pro* 
duoe them for the inspection of the mortgagor 
untii aotnal tender or payment of the princi- 
pal, interest and costs. 6 Bom. H.O.R. (O.C.) 
102, 105, 167 ref. 

CP. 486, 0. 2.1 

Lalji — for Plaintiff. 

Ja^akar and Brumhandkar — for Defend- 
ant. . 

Mulla. J. — This is a suit to recover 
Rs. 4,000 being brokerage alleged to be 
due from the defendant to the plaintifif. 

The plaintiff's case is that in December 
1921 he was employed by the defendant as 
a broker to raise a loan of Rs. 2.00,000 on 
a mortgage of the defendant’s property at 
Ripon Road. The terms of employme^if-afi 
ta which there is no dispute between the 
parties- were that the defendant should nav 
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brokerage to the plaintiff at the rate of two 
per centi on completion of the mortgage. 

The plaintiff says that he went and saw 
two or three persons about the loan and 
that eventually he saw Mr. Cama, who e:c- 
pressed bis willingness to make a loan if 
the property was a substantial one. 
Mr. Cama, accompanied by the plaintiff 
the defendant and the defendant's son, 
went and saw the property, and he eventu- 
ally agreed to advance Ks. 2,00,000 on a 
first mortgage of the said property at in- 
terest at the rate of nine per cent, {jbr 
annum free from income tax. 

Thereafter, on the 11 th January 1921, 
the plaintiff, the defendant and his son saw 
Mr Cama at his office pursuant to an ap- 
pointment made with him, and from there 
they proceeded to the office of Messrs, 
Shroff Sc Lam, Mr. Cama’s attorneys. 
There the remaining terms of the loan were 
discussed and settled, and Mr. Lam 
made a note (Ex. A) of the terms agreed 
upon between the defendant and Mr. Cama, 
There is no dispute between the parties as 
to these terms; in fact the notes made by 
Mr. Lam were put in by counsel for The 
plaintiff in his opening with the consent of 
counsel for the defendant. 

After the terms were recorded by 
Mr. Lam, the defendant’s sou requested 
Mr. Lam to write a letter to one J. M. 
Mehta, who was the first mortgagee of the 
said property for Rupees one lac, to send 
the title-deeds to him for investigation of 
title. Mr. Lam, thereupon, wrote the let- 
ter Ex, B. The defendant’s son also re- 
quested. Mr, Lam to prepare a formal 
agreement of mortgage. Mr. Lam raid that 
there was no necessity of a formal agreement 
as he bad made a full note of 
all the terms agreed upon between the 
parties. 

The defendant’s son, however, told 
Mr. Lam that he wanted a formal agree- 
ment to show it to the first mortgagee, so 
that he might send the title deeds to 
Mr, Lam. Mr. Lam undertook to prepare a 
formal agreement and he eventually drafted 
one. The defendant’s son stated in his 
evidence that the plaintiff asked Mr. Lam 
to prepare the agreement, but I do not be- 
lieve bis evidence on this point- 

After a few days the plaintiff went 
and saw the defendant’s son at his 
8ht)p. The defendaitf's son told him 
that the first mortgagee did ’not *want 
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to part with the title-deeds and that the 
first mortga^ree having come to know of the 
agreement between the defendant and 
Mr. Cama, he hraself was willing to make 
a further advance to the defendant and to 
extend the time for redemption. The de- 
fendant’s son also told the plaintiff that he 
was prevailing upon the first mortgagee to 
part with the title-deeds. The defendant’s 
son also went and saw Mr. Lam and in- 
formed him to the same eflfect. 

On or about the 19th January 1922 the 
plaintiff again went and ^aw the defend- 
ant’s son at his shop when the defendant’s 
son told him that the first mortgagee had 
agreed to make a further loan to him and 
that would save him costs and brokerage. 
Thereupon the plaintiff demanded broker- 
age from the defendant’s son. The later 
told him that he would give him some 
other job to enable him to m^ke up for the 
loss. 

On the same day the plaintiff sent a 
solicitor’s notice (Ex. C) to the defendant 
To the said notice the defendant replied 
on the 24tn January 1922 (Ex. Cl, stating 
that there was no concluded agreement for 
a mortgage between the defendant and 
Mr. Cama, and that the plaintiff’s claim 
was false. 

Mr. Cama also sent a solicitor's notice 
to thd defendant on the 20th January 1922 
(Ex. D1 to which the defendant sent a 
similar reply on the 24th January 1922 
(Ex D). 

The defendant has filed his written 
statem#»nt. The first defence is that there 
wa< no concluded agreement between him 
and Mr Cama for the can and that mat- 
ters had rested in i.ego iation*- only. The 
defendant stated in his evidence that he 
did not agree to any of the terms taken 
down by Mr Lam and that there was no- 
thing but a talk about the terms of the lean 
in Mr. Lam’s office. I think this is absolu- 
tely untrue After the teims were arran- 
ged, he instructed Mr. Lam to ^\rite a 
letter I Ex: B) to the first mortgagee which 
runs as follcws » 

'*.We are instructed by Mr. Cas^ura 
K^shy ji the above named mortgagor to 
address ypu as un^er 

Tuat he has entered into an agrehment 


with our clients Messrs. J. H. Cama and 
others to take a loan from on a flrrst legal 
mortgage of tne above property which is at 
present under mortgage to you. 

^'4 • 

We are instructed that due intimation 
has already been given to you by the said 
Mr Cassum Keshavji of his intention to 
redeem your mortgage.” 

At the end of the letter there is a request 
to the fir-t mortgagee to send the title- 
deeds to the attorneys for the investigation 
of title. 

In this letter it is clearly stated that the 
defen lant had agreed to take a loan from 
Mr. Cama. The defendant’s son admits 
that this It-tter was read out and interpre- 
ted to him by Mr. Lam before it was des- 
patched. 

I hold on the evidence of the plaintiff 
and Mr. Cama, corroborated by the inde- 
pendent testimony of Mr Lim, that there 
was a conclude t agreement between the 
defendant and Mr. Cama whereby 
Mr. ( ama agree I to lend and the defendant 
agreed to borrow rupees two lacs from 
Mr Cama on a first mortgage, of the de- 
fendant’s proper y upon the terms contai- 
ned in Ex. A. 

The second de'enceis that the brokerage 
was payable on c mpletion of the mort- 
gage, but as the mortgage wa® not com- 
pleted, the defendant was notbouhd to pay 
brokerage. It is true that the mortgage 
was not completed as stated by the defen- 
d int. The plaintiff i‘- not therefore enti- 
tled to the brokerage claimed unless he 
proves that the mortgage was not comple- 
ted ow'Dg to default on the part of the 
defen tant. It is well e«.tablish<»d that in 
order to entitle a broker to hiscommi‘^sion, 
he m St prove either that the transaction 
has been romnleted or that, if it is not, 
the nnn-completion wa<j due to default on 
the parr of the principal : see per Lindley 
L, J in L ift V. Ofdh Waife^ (1). » 

S> ch being the law, it remains toconsi^ 
der ivhe her the non- completion of- the 
mortvage ^ as due to default on the part 
of the defendant The defendant’s case on 
thi*^ pomt is thus .stated in his written 
statement 'par graph 2) 

“The defendant ^ays" a'l the 
former mortgagee'' declined to ‘ par^ 
Vith {he title deed^ tidi est drid wtii 

> {l) a893)10T..L. R. 76. 
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the amount of their money was paid to 
them the negotiations fell through.** 

In his evidence the defendant’s son 
stated that gp the 15th or 1 6th January 
1§22 he \^nt and saw Mr. Lam and told 
him that the first mortgagee refused to part 
wifh the title-deeds and that Mr. Lam 
thereupon told him that unless he had full 
and free w^pection of the title deeds he 
woul^ not advice Mr. Cama to advance a 
single pie to the defendant. This case is 
nowhere set out in the correspondence be- 
fore suit, nor was a single qi.estion put to 
Mr. Lam about it in his cross examination, 
and when with the leave of the Coi.rt 
Mr. Jayakar -interrogated Mr. Lam about 
it at the fag end of the case, Mr Lim 
stated emphatically that he did not say 
anything of the kind to the defendant’s 
son. 

On the other h md, the version given by 
Mr. Lam is that the defendant’s son told 
him that the first mortgagee would not 
part with the title- deed< but that he wan 
•prevailing upon him fo Mr, Lam 

says thaj the defendant’s son left him 
under that impression, and this is corro- 
borated by the iwo letters Exh. D. The 
first of them was a let er addressed by 
Messrs. Shroff & Lam on behalf of Mr. 
Cama to the defendant on 20ih January 
19-'2. iChe letter says : — 

** Under your instructions a draft agree- 
ment for mortgage was prepared by us 
setting forth in detail all the terms a.nd 
conditions of the said intended mortgage. 

Thereafter :^our son attended our office 
and informed us that the present mort- 
gagee was giving trouble and stated that 
you would call again and inform us as 
to how you wished to proceed in the 
matter. 

We .regret since then neither yourself 
por your son has ca ile^^ at • our oflfice to 
give us the necessary instructions to proce- 
ed further. 

Under the above circumstances we have 
to write this to you asking you to ee us 
in the immediately.** 

To the said letter the defendant replied 
on the 24th January 19229 stating that the 


negotiations for the loan were never comple- 
ted and that the defendant therefore did not 
think it necessary to attend the office of 
Messrs. Shroff & Lam. At the end of the 
letter it is stated that under the circum- 
stances, it Was not necessary that the def- 
endant* should see Mes rs. Shroff & Lam 
as required in their letter. It is nowhere 
stated in this reply that the defendant’s 
son did not see Mr. Lam becau*-e Mr. Lam 
had finally told the defendant’s son that he 
would not advise his client to make the 
loan unless the title-deeds were produced 
to him. Had the defendant’s son to)d 
Mr Lam that the first mortgagee was firm 
in his refusal to produce the deeds, Mr. 
Lam would have investigated the defend- 
ant’s title to the property by taking hcarcb 
of the records of the Sub-Registrar of 
Bomsay. 

A mortgagee in Bombay is not bound to 
deliver possession of the title-deeds; or to 
produce them for the inspection ol the 
mortgagor, until actual tender or payment 
of the principal, interest and costs. It 
wa«? so held by Westropp,-C. J. in Beattie 
V Jetha (^{). Where -a mortgagee refuses 
to produce the title-deeds, and huch cs^es 
are not uncommon, the mortgagor’s title 
may be investigated by taking search of 
the records of the Sub- Registrar of Bom- 
bay. it wa= contended by Mr. Jayakar 
on behalf of the defendant that no such 
suggestion was made by Mr, Lam to the 
defendant or bis son. 

Th*- answer to that is that that stage 
was never reached so far a® Mr. Lam was 
concerned, for when the defendant’s son 
last saw Mr. Lam he left Mr. Lam under 
the impression that he was prevailing up- 
on the first mortgagee to part with the 
title-deeds. The truth of the matter 
seems to be that the first mortgagee must 
have at fir-t refused to part with the title- 
deeds, but that when he learned that the 
defendant had arrr.nged for a loan else- 
where he himself offered to advance a fur- 
ther loan. Further the due date of pay- 
ment of the fir-t mor gage was drawing 
nigh, and there was a pos'-ibiiity, if the 
loan was taken from Mr. Catra that the 
defendant’s title might not be accepted by 
his attorneys 

- On the other hand, if the defen- 
dant borrowed further money from 
the first mortgagee, there would 

<2) ll8o8; 5 B. H. e. R. (q.cTj.)T52. 

• • . 
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be no ftBsh investigation of title, and the 
adiditlonal loan could be made on a further 
charge. A fresh mortgage for rupees two 
lacs would not be necessary end that 
would save stamp and registration charges 
on rupees two lacs. As it happened, the 
defendant’s son finally ‘arranged for a 
further loan with the first mortgagee on 
the 15th or 16th January 1922 and the 
only fresh document executed was a deed 
of further charge for Rs. 70,000. 

The defendant’s son in the course of 
tps evidence meant to convey that the 
refusal of the first mortgagee to part with 
the title-deeds, coupled with Mr. Lam’s 
final reply left him no alternative but to 
accept the offer of a further loan from the 
first mortgagee. I do not think that was 
so. I do not believe the defendant’s son 
when he pays that he saw Mr. Lam, that 
he told Mr. Lam that the first mortgagee 
refused to part with the title-deeds, and 
thereupon Mr. Lam told him that he would 
not advise his client to advance money 
unless the title-deeds were produced. 

Had the first mortgagee persisted* "in 
the refusal— as to which there is no satis- 
factory proof, he being not called as he 
was not in Bombay— the defendant’s son 
ought to have gone and seen Mr. Lam 
about it. He did not do so, and when he 
was rcQuested by Mr. Lam’s letter of the 
20th January 1932 to see him, he sent a 
blunt reply, saying that there was no 
agreement for a mortgage and it was 
therefore not necessary to see Mr. Lam. 

Upon these facts, I hold that the non- 
completion of the mortgage was due to 
default on the part of the defendant, and 
pass Judgment for the plaintiff for 
Ks. 4,000 and costs and interest on Judg- 
ment at six per cent, per annum 

Suit decreed. 
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Macleod, C. J. and Cotajee, j. 

Khivnchjiftd Narotamdas -BAaew— 
Defendant-Appellant 
V. 

Bkogilal Hiraehond Shah — Plaintiff- 
Respondent. 

Civil A. No. 32 of 1921, decided on 
18th January 1922 from order of First 
Class Sub-J., Ahmedabad, in C. S. No. 85 

C^^P. a , Sch. If- Applicatien to Me award 
out ofOourU ae odjuetmeM of kuU under 0 . 23 , 
J, (7. F. a.-Subae^upftt retferenee of dttp^ 


throughCourt to arbitration-^Faiture of arbitral 
iion^ Application under O, 23, B* 3 cannot be 
pressed. 

The parties to a suit referred their disputes 
to arbitration without tbe interventiou of the 
Court. The arbitrator having made the award, 
the plaintiff presented an applfbatirn 
awatdasan adjustment under Order XXIII, 
rule 8. of the Civil Procedure Code. Subse- 
quentiy the parties applied to the Court to 
appoint an arbitrator through the Court for the 
sake of settling disputes between, th® parties. 
The Court made the order, but the arbitration 
fell to the ground. The plaintiff thereupon 
pressed his previous application under Order 
XXIII. rule 3. 

Held, when the parties applied to the Court 
subsequently for the appointment a® arbi- 
trator through Court, they had agreed that all 
the previous arbitration proceedipcs should be 
annulled and the petition under 0, 33, » 

was not competent. [I*" “7, C. l.J 

Jinnah and Banavnit, T, P, 

Muntm. and B. V. Dimtia—iot Appellant. 

B. J. Desai and 0. N. Thakor-tot Res- 
pondent. 

Macleod. C. J.-The plaintiff sued for 
dissolution of partnership. The suit - was 
filed on the 8th February 1918. On the 
13th February 1918, an order was passed 
under the 3rd clause of the Second 
Schedule of the Civil Procedure Code 
referring the matters in dispute to two 
arbitrators, Mr. Thakordas and Mr. Tri- 
kamlal. Later on the parties informed the 
Court that they had cancelled the refer- 
ence to these gentlemen, and had,^ private- 
ly appointed Mr, Trikamlal alone as the 
sole arbitrator. That was consequently an 
arbitration without the intervention of the 
Court. Mr. Trikamlal delivered his award 
on the 18th April of 1919. On the 15th 
August 1919, the plaintiff presented an 
application to file the award as an adjust- 
ment under O. 23, Rule 3 of the Civil 
Procedure Code. But previous to that, on 
the 25th June 1919, he had filed a suit on 
the award, (Suit No. 572 of 1919). 

Then on the 18th March 1920 the par- 
ties made an application to the Court' that 
as certain contentions bad been raised 
against the award by the first and second 
defendants, for the sake of settling dis- 
putes between the parties, tbe Court would 
be pleased to appoint Mr. Trikamlal as an 
arbitrator through the Court and after 
t aking evidence which parties 

might have to adduce, be sKsuld give 
bis award and the parties should treat 
that awatd as final. On the same day 
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the Court appointed Mr« Trikamlal sole 
arbitrator with the consent of the parties; 
alad he was to submit his award on or be- 
fore the 15th April 1920. Mr, Trikamlal 
was unable to ^bmit his award by that 
dat&, and eventually returned the papers, 
80 that the * arbitration proceedings fell to 
the ground. 

On the 17th November 1920, the plaintiff 
withdrew Sait No. 572 of 1919, and conti- 
nued his application under O. 23, Rule 3. 

The^hrst issue was whether the applica- 
tion, Exhibit 29, for recording an adjust- 
ment on reference, dated 14ih October 
1918, and the alleged award, dated I8th 
April 1919, could be entertained any lon- 
ger after the application and order, dated 
18th March. 1920. On that hsue the Judge 
found that the terms of Exhibit 47, t.a., 
the application for a fresh order of re- 
ference, did not make the previous 
reference nugatory and of no effect, so that 
the previous reference and the award 
thereon remained to be enforced. 

The learned Judge admitted that no exact 
authority could be found, but be held that 
the previous contract was not cancelled, 
nor was a new complete contract, that 
could be enforced, substituted. It appears 
to us« obvious that when the parties appli- 
ed to the Court on the 18th March 1920, 
.0 appoint Mr. Trikamlal sole arbitrator, 
they agreed that all the previous arbitra- 
tion proceedings should be annulled. 

. It was Suggested by the respondents 
that the effect of the application and order 
of the I8tli March 1920 was merely condi- 
tional, that if for any reason what we may 
call the third arbitration proceeding should 
result in nothing, the second arbitration 
proceeding could be revived, and any of 
the parties who wished to rely upon the 
second arbitration proceeding as an adjust- 
ment of the suit, should apply to the 
Court under Order 23, Rule 3. 

We cannot accept that proposition, 
which is opposed to general principles, and 
it is impossible to conceive what complica- 
tions ought result if such a suggestion 
were acceded - to. But we must read, 
m our opinion, the application and 
order of the 18 th March 1920, 
according to its ordinary meaning and the 
only construction we can put on that ap- 
plication and ^rder is that the previous 
arbitration oceedings were considered as 
at an end. as the parties had agreed to a ^ 
freslx arbitration of a different character 


to the previous arbitration, although the 
arbitrator was the same. 

We think, therefore that the finding of 
the learned Judge in the Court below that 
the present application to record the award 
of the second arbitration proceeding as an 
adjustment was a good application, was 
wrong, and that that arbitration having 
failed, the result was that the parties were 
relegated to their original position and the 
suit must continue. 

It is not, therefore, necessary to deal 
with other issues in the case and to decide 
whether a decree could be passed in terms 
of the award of the 18th April 1919, The 
appeal must be allowed and the suit must 
continue. The appellant to have his costs 
throughout from the plaintiff and defen- 
dants Nos< 2. 3 and 4. Apjpeal allowed* 
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Macleod, C. J. and Coyajee, J. 

Dayaram Prewyi --Def. Appellant. 

V. 

Bechardas Doongerpey — Responden t. 

O. C. J. Appeal No. 138 of 1921 deci- 
ded on 27th February 1922 from the deci; 
sion of Kajiji, J. 

(o) T.P, Act {JVof 1882), 8. 6 (a)-^lraerest of 
the next reversioner in the property m the hands 
of a Hindu widow is not transferable. 

The next reversioner to an estate inherited 
by a Hindu widow executed a dooument by 
which he purported to release all his rights as 
a reversioner in her favour. Held as thisdocu* 
ment transgrtrsaed the provisions of the T. P. 
Act, S. 6 (a), it could not take effect as vesting 
in the widow the absolute estate in the pro* 
perty left by her husband. There is no estoppel 
against the reversioners. [P 438. Col. 1 ] 

(b) Evidence Act, S, 115 ^ Transfer of Rever^ 
sionary interest - Transferee not acting thereon 
No estoppel is created., 

Where the next reversioner transferred his 
rights to the widow of the deceased owner but 
the transferee did not deal with the property 
in her life-time on that basis held, that there 
is nothing on which the estoppel could act and 
that on the widow*8 death the next reversioner 
will inherit the property in the ordinary 
oonrse of law. [P. 438, 0, l.J 

Besai and Kanta— for Appellant. 

Jinnah — for Respondent. 

Macleod, C. J.-— The plaintiff, who 
died pending the hearing of the suit, 
claimed to set aside a document executed 
by him on the 6th November 1917, by 
which he purported to release all his rights 
a$ a reversioner in*the estate of his deceas- 
ed brother in favour of his widow Sundera- 
bai.’ Really the document ofthefithNovember 
1917 trangressed against jhe provision^ 
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S. 6 (a) of the Transfer of Property Act 
and', therefore, could not take effect as 
vesting in the widow the absolute estate in 
the property left by her hui^band. She 
mignt have disposed of the immoveable 
property in her life-time, but she bad not 
done so, and therefore, on her death, the 
property would go to her nearest rever- 
sioner. However Sunderabai made a will 
apparently thinking that she was absolutely 
entitled to her husband’s estate and her 
executor the first defendant resists the 
4 )laintiff*s claim. 

It was first suggested that the transac- 
tion evidenced by the relinquishment deed 
of 6th November 1917 was a family 
arrangement, and, therefore, should be 
given effect to. But on reading that docu- 
ment it will be clearly seen that it purports 
to be a transfer of Mulji’s right as a rever- 
sionary heir in the estate of his* deceased 
brother. 

‘ Then the first defendant objected to 
the plaintiff’s suit on the ground of estoppel. 
It is difficult to see how 'there could be 
any estoppel, as that estoppel could only 
take effect, if Sunderabai in her life-time, 
felying upon the relinquishment deed, 
purported to deal with the property, which 
she could have done in any event, and 
therefore, the relinquishment deed could 
have had no effect with regard to any 
alienations she might have made in her 
life-time. But as she possessed the pro- 
perty in fact, there is nothing on which 
the estoppel could act, and on her death it 
went in the ordinary course of law to the 
reversioner. 

The appeal, therefore, must be dismissed 
with costs. 

But the appellants object to the order 
made in the lower Court directing the first 
defendant as exejutor of Sunderabai to 
pay the plaintiff’s costs of the suit. That 
could not form the subject-matter of an 
appeal by itself, unless it could be said 
that some important principle was involv- 
ed. But DOW as we are hearing the appeal 
on its merits, it is open to us to consider 
whether it is right in a suit of this character 
that the plaintiff should get his costs from 
the first defendant. He claimed far more 
than what he was entitled to, and also made 
allegations in the plaint that by some 
means or other he was wrongfully indue* 
ed to relinquish his reversionary rights, 
and considering that he was responsible 


for all the troubles which have h risen, we 
certainly think it is not just to make the 
first defendant pay the plaintiff s ecsts of 
the suit. 

The order of the lower* Court wili be 
varied by directing that as between the 
plaintiff and the first defendant each party 
is to pay his own cost*^. Ihe appellants 
will pay the costs of the appeal. 

Appeal diimlseed. 
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Shah, Ag. C, j. and Crump, J. 

V^ithal Dhnndjt Devli and others — Defen- 
dan ts- Appellants . 

, V. 

Suryaji Eumclandrd Nnih — Plaintiff- 
Respondent. 

S. A. Nos. 239 and 253 of 1921 decided 
on 13th June 1922 from the decision of 
D J., Ratnagiri in A. Nos. 30 and 26 of 
1919. 

(ft) Bombay Summary SeltUment Act (1663), 
S, 7^^Property det^cribed as private in sanad. 
-^8uit to establish it as temple property is 
7%ot barred. 

Where certain temple lands in the poeseB- 
eioD of the temple pervanta (defendanta) were 
described as tbtir private p- operty (jat-lnam) 
in a Sanad issued by Government in 1866 
under the provisioDs of Iht Summary Settle- 
ment Act, 1863. ^ 

Held that under the proviso to 8. 7 of the 
Summary Settlement Act 1863 the Sanad 
granted to the defendants (the temple servants) 
did not negative the right of the plaintiff to 
establish if be couid, that the lands were re illy 
Devasthanam lands and not the private pro- 
perty of the defendants. [P. 439, C. I.] 

(b) Limitation Act, Art‘ f20-^Bombay Svmi' 
mary Settlement *Acf, {1863), 8 7 — Becord 

of land as ^private^ land of temple servants’^ 
Sitbaequent alienation, by servant-^ Cause of action 
for declaratory Su%t is the alienation and not 
the grant of Sanad. 

The temple lands in possession of the tern* 
pie servants were recorded in the Sanad 
under Summary Settlements Act S. 7 as their 
private lands (Jat inam) and one of the sot. 
vants alienated some portion of the lands in 
1903 but the vendee did not take possession till 
1916. Plaintiff sued on behalf of the managing 
committee of Gaukars for a declaration that 
the lands bt longed to the Devtuithati. Held the 
cause of action arose within tno meaning of 
Art. 120 only when the»def . ndant atUmpted to 
ealienato the lands and not by the mere grant of 
Sanad. But the artiale did not apply in the 
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case as plaintiff claioacd possession. 

, . (P.440,0.1,] 

A. Befai — for Appellants. 

Koy(yea^t or Respondent. ' 

Shab, Ag. C. J .—These two appeals 
ari<^e out of a suit filed by the plaintiff as 
representing G'\ukars of the village of 
Khan->li en ifled to the management of the 
temple #against the defendants who were 
the Devlis and the Bhavnis connected with 
the temple as servants and defendants Nos. 
99 and 30 who were aUenees from defen- 
dant No. 1. The plaintiff*«i case was that 
the land*5.in suit were reallvD^vastban lands 
given to the defendants Devlis and Rhavnis 
for the servicfes which they rendered to the 
temple, and that the alienation of these lands 
was invalid He sued for a declaration that 
the property was Devasthan property and 
prayed for possession of the lands. 

The defendants in substance pleaded 
that the'^e lands were Jat-inam property of 
the Devlis and that they were entitled to 
alienate the lands. It was apparently 
common ground in the lower Coi.rt that if 
it was found these lands were Devasthan 
property, the alienation would be clearly 
invalid. The trial Court found in favour 
of the plaintiff and passed a decree making 
the necessary declaranon and ordering that 
the land ip the possession of defendants 
Nos. 29 and 30 should be restored to the 
pTaintiff. • 

In the aopeals to the District Court, the 
same points were m controversy between 
the partie'5, and the result of the decision 
of that Court was that the decree of the 
trial Court was confirmed. 

Two appeals are now preferred to this 
Court one by defendants Nos. 29 and 30 
and the other by defendant No. 27. The 
conterftions urged in support of these ap- 
peals are that the finding of the lower ap- 
pellate Court that the property was not the 
Jat inam property of the defendant but the 
Devasthan property, i« wrong, and that it 
was not open to the lower appellate Court 
to come to that conclusion in view of the fact 
that a Sanad imder the Summary Settle* 
ment Act (V« of 1863) was granted to the 
defendants in which the property was des- 
cribed AS the private property of tbe hold- 
ers. Further it is urg^a that the plaitotl^s 


claim is time-barred and that the amend- 
ment as to the claim for possession, should 
not have been allowed. 

As regards the first point which is clear- 
ly the only point of importance in the case 
it is no doubt true that the Sanad granted 
to the defendants in respect of the lands in 
suit under Act VII of 1863 describe*! the 
property as the private property of the 
holders. But it is clear from the proviso 
toS 7 of that Act that “the rightful 
owners of the property shall not* 
by this Act or anything therein 
contained be deprived of any right or re- 
medy to which they may be entitled against 
the holders and their heirs pnd assigns for 
the recovery of the said lands dealt with 
under the Act'\ 

It follows that the Sanad granted to the 
defendants does not negative the right of 
the present plaintiff to establish if he can, 
in this suit that the lands are really the 
Devasthan lands and not the private pro- 
perty of the defendant?. 

Mr Desai ha*^ not been able to suggest 
any answer to the effect of this proviso to 
S. 7 to which I have referred, and his argu- 
ment on this point when anal>sed really 
comes to this that the evidence upon which 
the lower appellate Court has relied in 
coming to the conclusion that the property 
is Devasthan property and not the Jat- 
inam property does not really justify that 
inference^ 

It is also suggested in the course of the 
argument that a part of the evidence refer- 
red to by the lower appellafe Court was 
not admis'-ible in evidence. It does not 
appear that any point as to the admissi- 
bility of ev'dence was taken either in the 
trial Coi.rt or in the lower ^appellate Court. 
Mr. Desai has not been able to point out 
how any particular statement is inadmissi- 
ble in evidence. Treating the statements 
referred to by the lower appellate Court 
as evidence in the case, it is really a ques- 
tion of appreciation of the evidence on the 
point. Roth the Courts have decided in 
favour of the plaintiff and against the de- 
fendants and I do not think that in second 
appeal any valid reason is shown for dis- 
turbing that finding. 

Butlmav add that there is one broad 
QonsUeration , which sirongly suppoitfe 
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the finding and that is that the defendants 
who are servants of the temple have been 
rendering service to the temple : and it is 
not shown in the course of argument 
before us by Mr. Desai as to what other 
remuneration these persons have been 
receiving for this service. 

1 he plaintiff’s case is that the remunera- 
tion they receive is the income of the land 
which they hold on behalf of the Devasthan. 
That is the inference which the lower 
appellate Court has drawn, and it seems 
to me almost inevitable under the circum- 
stances. The absence of any explanation 
on the part of the defendants as to how 
they are otherwise remunerated for their 
services, is a circumstance which tells 
against their contention. 

As regards the point of limitation, the 
only article relied upon is article 120 of 
the Indian Limitation Act. But 1 do not 
see how it could be said that the fact of 
the Sanad having been gamted to the 
defendant constitutes a cause of action 
upon which the plaintifif could sue the 
defendants. They performed their services 
and rightfully enjoyed the profits *of the 
land during all this time, and it was only 
when they attempted to alienate the land 
wrongfully to strangers, that the occasion 
for filing the present suit arose. 

It could not be said that the right to 
sue accrued within the meaning of article 
120 at the time when the Sanad was 
issued. No authority has been cited in 
support of this contention raised, and on 
general ground 1 am quite unable to 
accept the view that the mere fact that 
the Sanad has been issued is sufficient to 
give rise to the cause of action to which 
the suit relates. 

It may be that he might have been able 
to institute a suit for a declaration that it 
was not Jat-inam property but Devasthan 
property soon after the Sanad was grant- 
ed ; as to that I express no opinion. But 
I do not think that the fact that the 
Sanad was granted rendered it necessary 
for him to institute the present suit. The 
article 120 does not apply to the case, as 
there is a claim for possession. 

It is also clear that the amendment of 
the plaint was very properly allowed. 
It would be quite wrong to allow the 
strangers who are alienees to continue 
to hold possession of the Devasthan land, , 
and if the Court came to the conclusion 
thfit it was Devasthan property^ it was 
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quite proper to order defendants Nos. 29 
and 30 to restore the possession to the 
plaintiff. It is not necessary for us to 
consider in these appeals whether the 
plaintiff is entitled to possesfeion in pre- 
ference to defendant No. 1, who held the 
lands originally and alienated the same to 
defendants Nos. 29 and 30. Defendant 
No. 1 has not appealed anxShe has not 
appeared either before the lower ap- 
pellate Court or before us. 

It is urged, however, by the plaintiff by 
way of cross- objections against defendant 
No. 27 that though he has been rendering 
services to the temple, the fact that he 
contended that the lands in suit were not 
Devasthan land but the private property 
of the Devils was sufficient to entitle him 
to the possession of the lands from the 
temple servants. 

Both the lower Courts have declined to 
give effect to this plea in the exercise of 
their discretion. In my -opinion they were 
perfectly justified in declining to give 
possession to the plaintiff and in not depriv- 
ing the defendants of their possession of 
these lands which have been in their 
possession for many years as remuneration 
for theii services which they have been 
rendering to the temple, and which they 
are still ready to render. 

On these grounds, I am of opinion that 
the appeals must fail.* 

The result is that the decree of 'the 
lower appellate Court is confirmed and 
the appeals and cross-objections are 
dismissed with costs. 

Crump, J — I agree. 

Appeal and OrosS' object tons dismissed^ 

A.I. R. 1922 Bombay 440. 

Macleod, C.J. and Coyajee, J. 

Ohunilal Someshvar Bhatt — Plaintiff- 
Appellant. 

V. 

Yithaldnee Rarsandas. — Defendant- 

Respondent. 

S. A. No. 502 of 1921 decided on l6th 
February 1922 from the decision of D. J., 
Ahmedabad, in A. No. 263 pf 1919. 

r> 

(ft) Registration AoU 8* 17^Mquitable mortgage 
by deposit of title deede^Writing evidencing Ou 
charge is not admUsikle vithont Begistreti^^ 
T.P. Act. 8, 
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Defendabt borrowed iu Bombay a sum from 
plaintiff on depositing with him the title deeds 
o# his house outside Bombay. The transac- 
tion was recorded in a writing which recited 
the loan and the deposit and proceeded as fol- 
lows^ ** In ^curjyty of that we have given odr 
one Donse in^odbra .... In mortgage 
for the above’amount. And we have also piven 
to you the copy of the record. We shall ex- 
ecute a paoca document in respect of the same 
whenever you may ask us. Its interest is 
settled at 8 aadas. It is agreed that you should 
return to us the copy of the record on paying 
^he aboi^ amount . . .** 

Held that this writing required registration, 
as it ii a complete transaction and is itself 
nothing less than a mortffage. The plaintiff 
therefore, was not entitled to a declaration that 
he had a charge on the property mentioned in 
the title deeds deposited with him or to an 
order for sale thereof or to obtain a mortgage 
deed from the defendant. fP 442. C. 2.) 

(b) Practice — Pleadings — Relie f-^Claim on 
mdrtgage^Peraonal Decree can he given. 

Where a mortgage was found invalid for 
want of registration, but the defendant ad- 
mitted the amount as dut it was open to the 
Court to pass a decree against its defendant 
for that amount personally [P. 442, O. 2.] 

G, N Thakor — for Appellant. 

M. H. Mel ta - for Respondent. 

Macleod, C. J.—The plaintiff sued to 
recover Rs. 1,000 principal and Rs. 69-5-0 
intere^ thereon, by sale of the mortgaged 
house mentioned in the plaint siti ated at 
Godhra, or in the alternative for a register- 
ed mortgage deed thereof, alleging that he 
had advanced that sum to the defendant to 
enable hin!*to carry on trade in Bombay, 
in consideration thereof the defen- 
dant deposited the title deed of his 
house at Godhra and created an equitable 
mortgage thereon for Rs. 1,000. Th^ def- 
endant on the same dav passed in Bombay 
a chi fit in respect* thereof. The defendant 
admitted the payment of Rs- 1 ,000 on the 
19th November 1917, and alleged that that 
amount was to be accounted for in the 
partnership account at the end of the year, 
and he further contended that the equitable 
mortgage and the agreement relied upon 
by the* plaintiff did not come within the 
jurisdiction of the Court, as the agreement 
took place in Bombay, the amount was 
paid in Bombay, and the defendant was 
doing business in Bombay and residing in 
Bombay, 

The trial Court held that the Court had 
jurisdiction^ try the suit, but as the 
ohitti^ £x. on which the plaintiff relied, 
required registration, the suit failed. This 
decision was confirmed in appeal, and be** 
fore us it has been argued, in the first 
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place, that the defendant admitted that 
there was an equitable mortgage of* his 
property, and therefore, the plaintiff on 
that admission was entitled to the decree 
he asked for. 

But I do not think it can be said that 
the defendant’s pleading admits that there 
was an equitable mortgage which could be 
the basis of a decree. He merely refers in 
the written statement to the plaintiff’s alle- 
gations and mentions what the plaintiff 
relies upon for establishing the creation of 
an equitable mortgage in Bombay. 

Then it has been very strenuously urged 
that the document Exhibit 12, does not 
require registration : and in order to deter- 
mine whether it requires registration, we 
have to consider upon the proper construc- 
tion of that document whether it creates a 
charge or an ' interest in the property men- 
tioned therein ; and with reference to docu- 
ments connected with the deposit of title 
de<-ds, what the Court has to consider is 
laid down in Shaw v Foster (1), referred to 
in the judgment of the Pri vy Council in 
Pranj 'wandae Jagjiwandas Meiha v. Chan 
Ma Phee (2’. • 

"Although it is a well established rule 
of equity that a deposit of a document of 
title, without more, without writ>ng or 
without word of mouth will create inequity 
a charge upon the property 'referred to, I 
apprehend that that general rule will not 
apply where you have a deposit accom- 
panied by an actual written charge. In 
that case you must refer to the terms of 
the written document, and any implica- 
tion th it might be raided, supposing there 
were no document, is " put out of the case 
and reduced to silence by the document by 
which alone you must be governed.*’ 

In the ca«;e before the Privy Council 
the question vf\s what was the ‘^cope 
and extent of the secu ity, as the title- 
deeds of several properties had be^n 
banded over and the document accom- 
panying them only referred to one 

(1) (1872) 5 H L 321=* 20 W. R. 907 
==42 L J. Ch. 49. 

(2) A. [. R (1916) P C 115«43 Cal. 
895*43 I. A- 122*8 L. B. R. 458* 
(1915) 1 M W N. 443*31 M. L. J. 
155*4 L.W 69-14 A. L. J. 638- 
20 C. W. N. Q25-18 Bom L R 664 
-20 M. L. T 242-9 Bur, L. T. 125 

•-^4 C. L. J. 314 {f. C.). 
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property. The question whether the do- 
cument required registration was not be- 
fore their Lordships. 

It is difficult to see how Exhibit 13 can 
be considered as anything less than a 
mortgage, considering that it states after 
reciting the taking of Rs. 1,000 : 

In security of that we have 'given our 
one house in Godhra bearing Municipal 
No. 292and with superstructure being Sanad 
(No. 7, measuring 85 sq. yds. in mort- 
gage for the above amount. And we have 
also given to you the copy of the Sanad. 
We shall execute a vacca document in res- 
pect of the fame whenever you may ask 
us. Its interest is settled at the rate of 
eight annas. It is agreed that you should 
return to us the copy of the Sanad on pay- 
ing the abo7e amount. This is agreeable 
and binding on.'us.” 

If that document had been registered, 
and the mortgagor had thereafter sought 
to deal with the property, there can be 
little doubt that the plaintiff would have 

up this document as conferring upon 
him a prior title. If there had been no 
document accompanying the title deed, 
then it would have been open to the plain- 
tiff to prove orally what was the intention 
with which the document was deposited, 
and whether it was meant to be conside- 
red as a security. 

But as the defendant 'executed this do- 
cument, we must refer to it in order to 
ascertain what was the contract- The fact 
that the defendant agreed to execute ano- 
ther document in formal terms, if he was 
asked for one. does not affect the value of 
the document signed, provided it is evi- 
dence of a complete transaction which can 
be spelt out of its wording. There is a 
certain class of cases in which the parties 
only purport to record the terms of the 
agreement in an informal manner, inten- 
ding that the formal expression of the oral 
agreement should be executed thereafter. 

But if the first document contains every- 
thin^ that is necessary for the purpose of 
proving an agreement then the first docu- 
ment takes effect, unless it is stated to be 
a condition of the first document that it 
should not take effect unless the s^^ond 


document is executed. But in this case, 
there is a complete contract to^be found 
in Exhibit 12 although the plaintiff bad a 
right to obtain a mortgage deed drawn up 
in more formal language. ^ Ityeemsto me, 
therefore, that the Courts below were right 
in deciding that Exhibit 12 required regis- 
tration. 

Reference was made to the, <pase of Beh^ 
fCkm Bashtd v. Sorahjt (3) which 

was decided by Mr. Justice Beaman and 
myself, and there Mr. Justice Beaman 
very clearly points out the way inVhich 
contemporaneous writings of this kind 
should be dealt with. 

The whole point is whether the docu- 
ment created a charge upon the property 
referred to therein, and once there is y 
writing with reference to the deposit of 
title deeds, then it is quite clear that the 
Court must refer to that writing, and can 
refer only to it, in order to determine what 
were the conditions on which the title- 
deeds were deposited. The plaintiff, there- 
fore, was not entitled to a declaration 
that he had a charge on the property 
mentioned in the title- deeds^ deposited 
with him, or to an order for sale of that 
property to satisfy his claim, nor do I 
think he was entitled to obtain a mortgage 
deed from the defendant, as, if my cons- 
truction of the deed is correct, he had al- 
ready got a mortgage, and the >vnly effect 
of his getting another document would be 
to have the terms of the mortgVige settled 
in a more formal manner. 

Therefore, if the first transaction is not 
registered he pould not by getting another 
document cure the defect. But as the 
defendant admits the advance, it is 
certainly open to the Court to consider 
whether a decree should not be passed 
against the defendant personally. It is 
true that the learned trial Judge says that 
the plaintiff does not want a decree against 
the defendant personally, but wisKes to 
proceed against the mortgaged property 
only. But it is not clear that the plaintiff 
was given an opportunity of endeavourinj? 
to prove that he was entitled to a personal 
decree against the defendant if he failed to 
get a decree against the property. 

I think he ought "te-j have an 

, (3) (1913) 38 Bom. 372 « 16 Bom. L. 
R. 35 -23 1. C. 140. 
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opportunity ot doing so, and thereforot the 
suit should go back to the trial Court for 
a decision on the issue whether the Court 
has jurisdiction to pass a personal decree 
agarast th^defhndant, and if so, whether 
such a decree should be passed. 

We set aside the order dismissing the 
suit to that, pxtent. The appellant must 
-lay the costs of the appeal. 

Coyajeci J. — I agree. 

Case remanded. 


A. I. R. 1922 Bombay 443. 

Macleod, C. j. and Shah, J. 

Abdul Hussain Adamji Masalawalla — 
Defendant- Appellant. 

V. 

Mahnmedally Adamji Masalawalla — 
Plaintiflf-Respondent. 

O. C. J. Appeal No. 73 of 1921 decided 
on 7th November, 1921 from Order of 

Kincaid, J, in Suit No. 3062 of 19^0. 

# 

Letters Patent {Bombay) ^ Cl- 12^Adfmm8tra^ 
tion suit is not a suit for lani-^Part of the pro* 
petty outside original jurisdiction of High Court 
— Suit is not incompetent 

An admiiiistration suit is not a suit for land 
within the meaning of cl. 12. The High Court, 
therefore, has jurisdiction to try aniadministia- 
tion soit chough part of the estate of the 
deceased oonsisting of laud is outside its 
Oedinarry Original Civil Jurisdiction. But the 
Court cannot decide as to who is entitled to 
property outside its Ordinary Original Civil 
Jurisdiction. IP, 443, 0. 2.1 

Jinnah and Kania — ‘for Appellant. 

Desai — for Respondent. 

Macleod, C. J.: — We think that the 
fudge was right in holding that the suit 
being, an administration suit could go on 
[even although it appeared that there were 
immoveable properties, alleged to belong 
to the estate, outside the Jurisdiction, as in 
mr opinion an administration suit is not,a 
Isuit for land. It is only when the reference 
commences before the Commissioner on the 
accounts being filed that it can be as certain- 
ed what ace The contentions of the parties 
and whether the accounts filed together 
with the objections and surcharges shov? 
that there are properties either inside or 


outside the jurisdiction belonging to .the 
estate. 

* 

When claims to such properties are 
raised before the Commissioner, then it is 
a matter for him to decide what action to 
take and even if he is of opinion that he 
has jurisdiction to decide questions of title 
to i.nmoveable property, it will be open to 
the parties to ask him to make a reference 
for the opinion of the Court, when the 
Court will be in a position to decide how 
the disputed questions of title should h% 
tried. But it certainly does appear that 
the first declaration in the decree should 
not have been inserted as it is not in 
consonance with the judgment. From 
the declaration now appearing in the decree 
that the Court had jurisdiction to administer 
the said Kurla property, it would appear 
that the Court had already decided that 
the question to whom the Kurla property 
belonged should be dealt with in this suit. 

But that, as I have pointed out, is a 
question which falls to be decided here- 
after. That an administration suit is not 
a suit for land seems to us to be obvioiIsL 
from the difficulties which might arise if I 
the opposite contention should prevail. Ifj 
an administration suit is a suit for Jandj 
because it is alleged that part of the estate 
consists of land, leave would have to be 
obtained when part of the land was outside 
the jurisdiction, but if all the land 
mentioned in the plaint appeared to be out- 
side the jurisdiction, such land could not 
be dealt with in the suit although after- 
wards it was proved that part of it was 
within the jurisdiction. 

A similar difficulty arises in this very 
suit, because all the properties mentioned 
in the particulars of the plaint were outside 
the jurisdiction and no leave could have 
been granted. Now one party alleges that 
a property not mentioned in the proceed- 
ings which is within the jurisdiction 
belongs to the estate; and if the suit must 
be treated as a suit for land, then leave 
ought to have been obtained before the 
suit was filed, and once the suit is filed 
without obtaining leave, if leave is neces- 
saryi the defect cannot be remedied. 

The order, therefore, which we make 
on the appeal is that the decree be 
qb^fn^d by ?trikin| out .the 
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declaration. 

Costs of the appeal to be costs in the 
suit, Deeree Varied* 

A. I. R. 1^22 Bombay 444 

Marten, J, 

James Mackintosh and Company — Peti- 
tioners. V, 

Bcmdia Steam Navigation Oo» Jbtd-^ 
Opposite Pariy 

Arbitration Case No. 18 of 1922 decided 
on 19tb May 

(a) Ari>%trauon Act — Court has no power to 
issue commission to witness to give evidence before 
‘private arbitration . 

Civil Oourtti have no pow’^r under the Act 
cr under rules of this Hit^h Court made under 
tlie>Aot to issue a summons or ooui mission. to 
a witness o give eviueiice in a private arbitra- 
tion Consent of parties oanuot oonier this 
power. iP. ^44, C 2j 

(b) Civil P. C S. 75 and O, 26, Mr. 1 to 4— 
Mowers oj Court under, can be exercised onty 
171 a suit and not otherwise. 

s. 76 does not give the Court power to issue 
a commission to examine anybody anywhere 
and before any private person whether ox not 
any suit has been instituted. For instance, 
this section would not give the Court power 
wnere -there was no pending suit to directs 
private oitisen to app» ar, before, say a Puncha- 
yet ot so-ue particular caste to give evidence 
on some caste dispute. Nor could the Court 
require a private citizen in a similar case to 
appear before the Club Committee or any other 
private domestic tribunal; nor tor the matter 
of that before, say a Government departmental 
commission. This Si^ction must be qualified by 
tbe rules in tbe First Schedule, subject of 
Course to such further rules as may be found 
in the High Court .Uulea. iP. 445, Col. 2]. 

(c) Civit P. C 8. 151 -“Court has no power to 
summon witness before a private person. 

To summon a private citizen to give 
evidence before another private citizon is not 
within the inherent jurisdiction of a Court 

IP. 447, C. 1) J 

(d) Jufi8diction“^Consent--^Cannot give* 

The argument that tbe consent of parties 
would give the Court jurisdiction is a very 
dangerous argument to use, CP. 448, C, Ij. 

Little — for Applicant. 

Marten, J.. — 1 have to thank Mr. Little, 
tbe solicitor for the applicants, for his in- 
teresting and valuable argument in Cham- 
bers on a point which is both novel and 
important. The application is lor the issue 
of a commibSion to Calcutta for the exa- 
mination of witnesses in a private arbitra- 
tion, and the point is whether this Court 
has any juri^diction to maite the order. 

Now m India parties who wish to resort 
to arbitration have two altemktives. They 
Can either get tbe direct assistance of the 
Court from the outset, or they can arbit- 
rate without the intervention of the Court, 
former case^i the^can procee^oxidQr 


the Second Schedule to the Civil Pro- 
cedure Code. In that event the. present 
difficulty would ii<^t arise, for 
under S. 7 of that Schedule the Court 
would have power to issue' »the^ same pro- 
cesses to the parties and witnesses whom 
the arbitrators desire to examine, as the 
Court might issue in suits tried before it. 
Accordingly in Rabidbai y.Bab^mabai (1) 
Mr. Justice Tyabji decided that ip such an 
arbitration case, it was competent to the 
Court to issue a commission for the exami- 
nation of witnesses. 

But the present caee is not one of that 
description. It is an arbitration without 
the intervention of the Court and it comes 
under the Indian Arbitration Act 1899 the 
preamble of which runs: “Whereas it is 
expedient to amend the law relating to 
arbitration by agreement without the in- 
tervention of a Court of Justice.’* That Act 
however, does enable the parties to get the 
assistance of the Court in certain limited 
particulars. 

For instance, under S 10 the arbitrators 
have power to administrate oaths to wit- 
nesses and to state a ca’^e for the opinion 
of the Court. Under S. 12 the Court has 
power to enlarge the time for making an 
award; under S. 1 3, to remit the award 
for reconsideration; under S. 14, to set 
aside the award for misconduct etc; and 
under S. 16, to remove arbitrators for mis- 
conduct. Then under S. 15 when^An award 
has been filed in Court it is enforceable as 
if it were a decree of the Court. Section 20 
provides’for rules to be made by the Court. 

Then the First Schedule to the Act pro- 
vides for certain matters to be implied in 
submissions to arbitration, unless other- 
wise negatived. 

Clause 6 provides that the parties to 
the reference and all persons claiming 
through them shall “submit to be examin- 
ed” by the arbitrators on oath, and to pro- 
duce documents. Clause 7 runs: “The wit- 
nesses on the reference Shall, if the arbit- 
rators or umpire think fit, be examined on 
oath.” 

It will be noted, therefore, that there is. 
not a word about the compulsory summon- 
ing of witnesses: nor a word about com- 
missions and that this is in direct contrast 
with S. 7 of the Second Schedule to the 
Ci^ Proesdure Code which I^uve already 
mentioned. Foriher, we know that the 
IndianArbitratieaAct ie largely a Copy olthe 

(1) (1905) 7 Bom. L. R. 360. 
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English Arl&itration Act, S. 8 of which pro- es andV any other person whom the. com- 


«yides that Any party to a submission may 
sue out a writ of subpoena ad tesfifiean- 
dum, or a writ of subpoena dueea 
No such ^ovfSion for the issue of subpoenas 
by this Court in a private arbitration is 
provided in the Indian Act. 

Next Pfurn to on i own Rules of this 
Higl\C6urt They are Rules 351 to 360 
under the Indian Arbitration Act. There 
is nothing there about summoning witnes- 
ses in this way nor about a commission. 
The only rule I need notice is Rule 352 
which provides for all applications being 
'*made by petition except as hereinafter pro- 
vided otherwise.’* Therefore it would seem 
from a technical point of view that this 
particular application should have been 
made by petition and not on a mere request 
contained in an affidavit. However that is 
merely a technical point, and could easily 
be put right by the presentation of a peti- 
tion. 

Then if we turn to Rules 340 to 345 
they provide for the examination of witness- 
es d# hene^esse and for a commission under 
Ord^r XVIII, Rule 16. and Order XXVI, 
Rule 1 of the Civil Procedure Code. There 
is nothing else to which my attention has 
been drawn in our Rules which are material 
to be mentioned on this point. Then if I 
return to the Civil Procedure Code I find 
it is perfectly clear that these examinations 
de hsne esse under Order XVI 11, Rule 16 
and also any commission under Order 
XXVI, rules 1 and 4 are only to be gran- 
ted in *‘suits.’*^ 

I may refer to the note which 1 think is 
correct in Mr. Mulla’s Code at page 697 
where he says : “A commission can only 
be issued in the cases specified in this rule 
and rules 4 and 5 below, and in no other 
caseJ^ Similarly, when one considers the 
question of summoning witnesses one finds 
that under Order XVI. rule 1. there is 
power to summon witnesses after “the 
suit is instituted.** The present application 
is clearly not in a suit. 

NextifttoS turns to Order XXVI, rules 
16 and 17, dealing with commissions, one 
finds that any commissioner who is appoint! 
ed has express power to examine witness- 


missioner thinks proper to call upon to give 
evidence.’* Under rule 17 the provisions of 
this Code relating to the summoning, at- 
tendance and examination of witnesses 
shall apply to persons required to give evi- 
dence under this Order and that “ for the 
purposes of this Rule the commissioner 
shall be deemed to be a Civil Court.*’ 


Then sub-rule (2) provides for certain 
powers to the commissioner to apply, to 
local Courts other than the High Court f or 
issuing processes against a particular wit- 
ness where necessary Once more then 
one finds these powers expressly given, and 
not depending on any implication or 
alleged inherent powers. 

Now there is a section in the Civil Pro- 
cedure Code, S. 75, which is in rather 
wider terms. Section 75 provides that 
'^Subject to such conditions and limitations 
as may be prescribed, the Court may issue 
a commission (a) to examine any persqn*; 
(6) to make a local investigation ; (o) to 
examine or adjust accounts; or(d) to make 
a partition.*’ Section 76 gives power to 
issue a commission to another Court not 
being a High Court. Section 77 deals with 
letters of request in lieu of commissions for 
the examination of witnesses at any place 
not within British India. Section 7S pro- 
vides for commissions issued by foreign 
Courts. But it must be remembered that 
under S. 121 the rules in the First Schedule 
are enacted as part of the Act and S. 75 in 
my opinion cannot be read as giving this 
Court power to issue a commission to exa- 
mine anybody anywhere and before any 
private person whether or not any suit has 
been instituted. 


For instance, I do not think this section', 
would give the Court power where there 
was no pending suit, to direct a private 
citizen to appear before, say, a Punchayet 
of some particular caste to give evidence 
on some caste dispute. Nor I think could 
the Court require a private citizen in a 
similar case to appear before a Club Com- 
mittee or any other private domestic tri- 
bunal. Nor for the matter of that 
before, say, a Governmental depart- 
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mental commission. I think then that this 
section must be qualified by the rules in 
the First Schedule which I have referred 
to subject of course to such further rules 
as may be found in our own High Court 
Rules. Therefore, as far as the rules and 
the express powers of this Court are con- 
cerned, I find nothing express which would 
enable me to grant this present applica- 
tion. 


*'An appeal is next made to the inherent 
Jurisdiction of the Court under S 151 of 
the Civil Procedure Code. When such an 
appeal is made, I think the Court must be 
particularly careful to consider the princi- 
ples involved and what the application 
really means. I have in my mind a Judg- 
ment given sometime ago by Mr. Justice 
Cbitty in a case under the Settled Lands 
Act, where after an application, under the 
ordinary provisions of the Settled Lands 
Act for leave to do something in relation 
to the settled property, had failed, counsel 
Mr. Upjohn next applied to the Court to 
&pction the proposal under the inherent 
Jurisdiction of the Court. Mr. Justice Chitty 
then gave a forcible and salutary warning 
against too great a readiness to accept such 
an argument, however specious. 


In the present case 1 think the Court 
has to be particularly careful in making 
the order ; because there is no opposition 
from any of the parties to this arbitration ; 
and if it was a case, under the Second 
Schedule to the Civil Procedure Code, the 
facts would undoubtedly justify the com- 
mission being granted. On the merits, 
and inespective of jurisdiction, I am quite 
satisfied that it is a proper case for the 
assistance of the Court. 1 may say at once 
that if I felt myself able to grant this as- 
sistance, I would undoubtedly give it to 
these business men. 

Now going back to principles, when a 
party appeals to the alleged inherent juris- 
diction of the Court to grant a commission 
in a private litigation, what do our Cburts 
exist for ? Our Law Courts exist for de- 
ciding the litigation of the country. For 
that purpo^ it is toasonable and necessary 
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that the Court should have power to sum- 
mon witnesses before it and to examine] 
them. But summoning a private, citizen 
to give evidence before another private] 
citizen seems to me to be “quiKa anotherj 
matter. I do not see where the inherent 
jurisdiction comes in there at all. No 
doubt in course of time this difficulty was 
felt in arbitrations and that is ,why there 
has been legislation both in England and 
in India to assist in some respects p^Arties 
resorting to a private arbitration. 

« 

It is perfectly clear that in some cases 
that may be a convenient and speedy way 
of settling disputes, for instance, in dispu- 
tes as to whether goods are up fo sample. 
But the Legislature in granting this assis- 
tance in private disputes has been ex- 
tremely carefuMo limit the Court’s powers. 
I will not repeat it again but I have al- 
ready contrasted S. 7 of the Second Sche- 
dule of the Civil Procedure Code with the 
very limited powers given in Indian Arbi- 
tration Act about witnesses. 

Further, it is perfectly clear that the 
Arbitration Act does not apply to all cases* 
You have got to bring your arbitration 
within the four corners of the Act, and if 
certain events arise which are not covered 
by the Act. then the parties are left with- 
out any remedy, and the Court has no 
jurisdiction to remedy the defei^ts unde^ 
the Arbitration Act. This is exemplified 
by a case decided by the Court of Appeal 
in our Courts in Oo^alji v. Morarji (2). 

That was a case where three arbitrators 
were appointed. They all after entering 
on the arbitration either retired or refused 
to continue, and then there was an appli- 
cation made to the Court to appoint new 
arbitrators in their place. If it was a case 
of doing justice or of the inherent powers 
ot the Court, supposing the express provi- 
sions of the Act did. not apply, you would 
have thought that that was eminently a 
case where the power should be exercised, 
because otherwise the whole of the axbw 
tration would be entirely abortive. 

The case came before me in the first 
instance, and although it was clear that 
one coach and four had alreadff&een driven 

^ (2) (1919) 43 Bom, 809«50 L C. 4H 
^21 Bom. L. E. 308. 
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through* the ‘Act, I thought I could see my 
^ay, toj)revent another gap being made 
in the useful provisions of the Act, and that 
1 could construe the provisions in such a 
way as to^ fill* up the vacancies. How- 
ever, the Court of appeal took a different 
view, and held that the Act only enabled 
the Court to fill up vacancies* in the case 
of a single arbitrator or two arbitrators but 
not in the iase of three. Consequently the 
arbitiation proved abortive, Mr. Justice 
Hayward in his judgment pointed out that 
the Act conferred special powers on the 
Court, and that those powers do not exist 
under the inherent Jurisdiction. He says 
at p. 326 


“The appeal involves a point of impor- 
tance. The Indian Arbitratij^n Act applies 
to the appointment of a single arbitrator 
and in certain cases to the appointment of 
two arbitrators. Does it apply in any 
case to the appointment of three arbit- 
rators. It is important to remember in 
resolving this point that the Act is an Act 
to amend the law relating to arbitration. 
It does noj; deal with the whole law of 
arbitration and it must be construed 
strictly in that it confers special powers of 
interference not otherwise inherent in the 
Court.” 

• The statement of the law is, I think, 
directly crpposed to the argument which 
has been addressed to me as to the in- 
herent jurisdiction of the Court. If it is 
neces*i5ary for the ends of justice in the 
present case to grant a commission to 
xamine witnesses, surely it was aho 
necessary for the ends of justice to fill up 
the vacancies in the other case. And I 
may point out as showing the niceties of 
the distinctions which this badly drawn 
Act has caused, that in In re Babuldas 
Khefiyihand (3) Mr. Justice Pratt stayed an 
action where there were three arbitrators 
and refused to adopt the argument that the 
Act did not apply at all where there were 
three arbitrators. In other words he held 
that an arbitration where there are three 
arbitrators, may be a good arbitration 
under the Act, although in certain cases 
you cannot# Ull up vacancies that may 
occur in those arbitrators 
... • 

(3) A.I.R. (1921) Bom. 185 = 45 Bom. 1. 


I next turn to English authorities 'which, 
I think, I may fairlv do, because, as I have 
said, the Indian Arbitratinn Act is practi- 
cally taken from the English Act, and 
there is much in common between the two 
rules of procedure. There the exact point 
has been decided in a manner adverse to 
the present application. I refer to In re 
8haw Ronaldson^ (4) where the head note 
is as follows: “Wh^^re parties agree to refer 
their disputes to arbitration, no action 
having been brought in respect of those 
disputes, the Court or a Judge has ift 
power under Order XXXVII, rule 5, to 
order the issue of a commission for the ex- 
amination of witnesses in the matter 
referred to arbitration.” 

That was decided bv Mr. Justice 
Mathew and Mr. Justice Collins as they 
themwere. As we all know, few people 
knew more about the Law generally than 
Lord Justice Mathew. He was indeed 
the originator and the fir^t Judge who sat 
in the modern Commercial Court in the 
High Court in England. ‘Mr. Justice Col» 
lins, who was afterwards the Master of fhe 
Rolls, was also, if I may say so with all 
respect, a brilliant commercial and com- 
mon law lawyer. 

When then I find these two learned 
Judges holding that the Court has no 
jurisdiction, that decision, in my opinion, 
is entitled to the greatest weight In that 
case they decided that a private arbitra- 
tion was not a “cause” or a “master” 
under the Rules or Acts there cited. The 
corresponding word in our Code is “suit*” 
There is no ‘suit* before me. It is only a 
private arbitration. 

Then there is another case of In ^he 
viaf^er of an arbitration^ between Dryfus ^ 
Son^and <S**Tr. P fuh (5) In that case 
Mr. Justice Collins refused in a private 
arbitration to grant a commission to ex- 
amine witnesses. The case went on appeal, 
where, from the interlocutory observations 
made by the learned Judges, it was 
clear they had the greatest doubt as to 
the Jurisdiction. Eventually the appeal 

(4) (1892) 1 Q. B. 91 = 61 U jTqTb. 
I4i. 

(5) (1893) 9 T. L.R.m 
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was dismissed on the ground that the appli- 
cation on its merits showed no ground for 
the exercise of the Court’s discretion. That 
case can in no wise help the present appli- 
cation. If anything, it is against it. 

In England, just as in the case decided 
by Mr. Justice Tyabji which I have refer- 
red to, it has been held that where once 
there has been a suit and the suit has been 
referred to a referee for trial then the 
Court has power to issue a commission. 
See Hayward v. Mutual Beierve At soda* 
tion (6). 

Then if I turn to the recognized text 
books, I find in Russell on Arbitration, 
10th*!l^ition, at page 138, it is stated defi- 
nitely that ** in the case of a reference by 
consent, the Court has no power to order a 
commission to issue for the examination 
of witnesses abroad.” Similar statement 
appears in Halsbury’s Laws of England, 
Vol. 1, p. 458, note (h) and on other pages. 

y Now against all that, the only precedent 
or authority for the order which lam 
asked to make is an order made by 
Mr. Justice Kanga in Chambers a short 
while ago when he was acting temporary 
Judge of this Court. 1 am told the learned 
Judge did raise the question of jurisdiction 
and considered the papers for some three 
or four days. But there is no delivered 
judgment, and I am not aware what were 
the reasons ‘ which induced the learned 
Judge to grant the commission in that parti- 
cular case. 

In any event a decision of that sort in 
Chambers, where no note of the judgment 
has been kept and where I have no. notes 
of the argument (if any), is not in any way 
a precedent binding upon me, least of all 
when it is a question of jurisdiction. And 
with due respect to the learned judge I 
find myself unable to follow the decision. 

One other argument urged upon me was 
that the consent of the parties would give 
the Court jurisdiction. That to my mind is 
an extremely dangerous argument to use. 
It was admitted that I could not issue this 


(6) (1891) 2 Q. B. 236-39 W. R. 624- 
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commission, supposing there was opposi- 
tion. Let me test this admission. If it 
is necessary for the ends of justice that, 
under the inherent jurisdiction of the 
Court, I should grant a convnission to 
examine witnesses in Bengal, then what 
possible difference can it make whether all 
the parties consent to it or not. If for 
instance it is essential for tbe« plaintiff to 
call certain witnesses, surely it is only 
right that they should be called^ quite 
irrespective of whether the defendant agrees 
that they should be called. I cannot see 
what the defendants* consent has got to do 
with the power of the Court. 

Many people are carried away with the 
erroneous idea that because two parties 
agree on any particular course that neces- 
sarily gives the Court jurisdiction to make 
the order. They some times go so far as 
to suggj^that the Court is bound to make 
the ord^x in such a case. Here I am 
asked to Effect the rights of private citi- 
zens who occupy certain important public 
posts, certain officers of the Port of 
Calcutta. They are not parties to the 
arbitration. So it is not a question 
merely between the parties to a private 
arbitration. 

I am asked in effect to allow private 
litigants to summon these particular Port 
Officers before them and to oblige them to 
produce documents and so on. So I am 
affecting the rights of other citizens, and it 
is not merely a question, of what these 
particular parties want me to do. 

After considering carefully all the argu- 
ments that have been addressed to me, 1 
am of opinion’ there is no jurisdiction in this 
Court to grant a commission to examine, 
witnesses in a private arbitration and stilll 
less so, when the commission is to be senti 
to another Province. * 

I accordingly refuse the application. 

As regards costs, costs of all parties will 
be costs in the arbitration. 

Appltcation nfuni. 
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A. I. R.* 19ZZ tsombay 449 (1) 

Shah, Ag, C. j. and Crump, J. 

' Jj‘iJc$Kmih(n JagannathJoski and othtri 
—Plaintiffs* Applicant. 

V. 

^Yeshi/iafH *Vithod Bn jf Afar— Defendant 
— Opponent. 

Civil Extraordinary App. No. 184 of 
1921 decided on 15th Juno 1922 from 
an order p&^sed’by the Sub. J, Dapoli, in 
Suit No. 242 of 1919. 

(a> him. Act^ 8 5 and Art. 177 artd Amending 
Act XXVr of 19'2(h^Mistake of Law— Applioation 
after* three months • Lelay may be excused^ 
Civil P. a. O. 22, Pr. 9 (2). 

The error that the defendant's heirs were 
brought on the record more than three months 
after the death of the original defendant with- 
out formally setting aside t^e abatement of the 
suit which Resulted In consequence of the lapse 
of three months from the date ,of the defend- 
ant's death, was rightly excused asathe appli- 
cation was made within six months, which was 
the period allowed by the Act of 1908, and the 
change in the period of limitation effected by 
Act XXVI of 1920 may not have been and pro- 
bably was not known to the parties, and the 
omission to set aside the abatenpenl was a for- 
mal defect not affecting the merits of the order. 

(b) Civil C. 0. 23, Grounds for 

withdravjal* 

An application to withdraw suit with liberty 
to bring a fresh suit, on the ground that notices 
on the heirs could not be served, should not be 
allowed. 

P.r. Kane — for Applicants. 

K. H KeWar — for Opponent. 

Shah Ag. C*, J. — Two points have been 
urged ina^upport of this application. First 
it is urged that the defendants*s heirs were 
brought • on the record more than three 
months after the death of the original de- 
fendant ; and that they should not have 
beerfso brought on the record without for- 
mally setting aside the abatement of the 
suit which resulted in consequence of the 
lapse of three months from the date of the 
defendant's death. We do not think that 
there is any substance in this point. 

The application was made within six 
months, which was the period allowed by 
the Jndian Limitation Act of 1908, and the 
change in the period of limitation which 
was effected by Act XXVI of 1920 may not 
thave been and probably was not known to 
[the parties. The delay was rightly excus- 
nd and the omission to set aside the abac- 
fment was a formal defect not affecting the 
"[merits of t^o order. Secondly, it is urged 
{that afte( fhe parties were brought on the 
(record, the lower Court wrongly allowed 
(the plaintiff to withdraw this suit wish 


liberty to bring a fresh suit on the 28th 
July 1921. 

The application for that purpose wasj 
based upon the ground that notices on the! 
heirs could not be served. This is hardly! 
a ground for allowing the plaintiff to with- 
draw a suit with liberty to bring a fresh 
Suit. It was a suit of 19] 9 and in July 
1921 the heirs were already on the record. 
There is no reason why the plaintiff should 
not have made proper efforts to serve the 
notices upon the heirs and proceeded with 
the suit. In any case no valid ground for 
allowing the withdrawal with liberty to 
bring a fresh suit has been made out. 

We set ‘aside the order allowing the 
plaintiff to withdraw the suit and diiectthe 
papers to be sent back to the trial Court in 
order that the suit may be proceeded with 
and tried according to law. 

Costs of this application to be costs in 
the suit. 

Order set aside, 

A. L R. 1922 Bombay 449 (2) 

MACLEOD, C. J. • 

Jairam Jadotvji and others — Plaintiffs 
— Applicants. 

V. 

X'owrojv Jamshedjt Plumber — Deft- 
Opponent. 

O.CJ. Suit No. 381 of 1920, decided on 
5th November 1921. 

Civil P C. O. 2;, Kr,P7, and 99^FxecUtion--‘ 
Decree for poassession against tenant Sub-tenant 
conwt resist execution* 

A 8ub-tenant cannot claim to be in posses 
sion of property on bis own account within the 
meanio^ of O, 21, R. 99, and if his immediate 
landlord is the tenant and judgmt nfe dt btor he 
cannot be in possession on account of somo 
person other than the judgment-debtor. 

When a landlord gets a decree for possession 
against his tenant, and is resisted or obstructed 
in obtaining possession, it is open to him to 
apply to the Court to get possession under O. 
21, R 97, and if the person resisting or obstru- 
cting is in possession as a sub- 'enact that per- 
son cannot claim under B. 99, that the applica- 
tion should be dismissed. 

The words *‘on his own aocoank*‘ in R. 99, 
can only refer to a person who claims to be in 
possession on his own title, or as tenant of 
some person other than the judgment-debtor. 
A. I. R. 1922 Bom. 273 ; 46 Bom 626 roll, 

47 Cal, 907 DihS. [P. 45o, C. 2, P. 451. C. 1.] 

B. J. J) 4 i?at'-for Applicants. 

JVuna^*— for Opponent. 
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Macleod, C. J. — The plaintiffs filed a 
8ult against the defendant to recover pos- 
session of their property situated at Bhen- 
dy Bazar which was in tbe defendant’s oc- 
cupation as a monthly tenant. A consent 
decree was pa sed on the I8th of August 
1920, whereby it was ordered that tbe def- 
endant should give to the plaintiff’s posses- 
sion of tbe whole of the house mentioned in 
the plaint, excepting the northern half of 
the ground floor of the* said building then in 
tbe occupation of the defend ^nt as a shop 
and tbe verandah occup ed by a fruit-seller, 
dfl or before the 1st September 1920. 

The defendant was also ordered to give 
vacant possession of the said verandah to 
the plaintiffs on or before the Ijth Septem- 
ber 1920. The defendant failed to give 
posses ion of the verandah occupied by the 
fruit-seller, so that the plaintiffs applied 
for execution of the d cree and prayed for 
delivery of possession of the verandah, but 
the fruit-seller declined to vacate and con- 
sequently the plaintiffs were forced to take 
out this summons against the fruit-5-eller 
asking for an order that he should vacate 
the premises and pay compensation of 
Es, SO per month from the ISth Septem- 
ber i920 till possession was given. 

Tbe application is made by tbe pla ntiffs 
in execution of tneir decree under Order 
XXI, Rule 97 (Civil Procedure Code) which 
says ; — 

** Where the holder of a decr^^e for the 
possession of immoveable property or the 
purchaser of any such property sold in ex- 
ecution of a decree is resisted or obstructed 
by any person in cbtaining possession of 
the proper y, hemav make an application 
to the Court complaining of such resistance 
or obstruction”. 

Rule 98 deals with the obstruction caus 
ed by the judgment-debtor or by some 
other person at his instigation. It is not 
suggested in this case that the fruit-seller 
is refusing to vacate at the instigation of 
the judgment-debtor. Rule 99, therefoie, 
applies, which 5a>8: — 

Where the Court is satisfied that 
the resistance or obstruction was occa- 
sioned by any person (other than the 
judgment-debtor) claiming in good faith 
to be in possession of tbe piopertyon 
bis own account pr on account of seme 


person other than the Judgmeht-debtor, the 
Court shall make an order dismissing the 
application.” 

It must follow that if the Court is not 
satisfied that the obstruction is being oc- 
casioned by a person claiming in good faith 
to be in pos es-ion of the property on his 
own account or on account of some person 
other than the judgment-debtor, tbe Court 
has the power to grant tbe application. 

Now, the only Justification for the fruit- 
seller being in occupation of the premises 
is the agreement of tenancy which origi- 
nally existed between himself and the 
judgment-debtor. He does not claim to 
be in possession on his own account, or to 
be holding on account of some person other 
than the judgment-debtor. 

Under Rule 100 where a person other 
than the judgment debtor is dispossessed 
of immoveable properly by the holder of a 
decree for the posses -ion of such property 
or where the property is sold in execution 
of a decree, by the purchaser thereof, he 
may make an application to tbe Court 
complaining of such di possession, so that 
if the fruit-seller had been dispossessed by 
the plaint ff- under their decree, he’ could 
make an application under Rule 100. 

Then under Rule 101 if the Cpurt was 
satisfied that he was in possession of the 
property on his own account or on account 
of some person other than the Judgment- 
debtor, it could direct that be should be 
put back in posse sion of the property. It 
is curious that the 'words “ in good faith” 
which appear in Rule 99, do not appe ^r in 
Rule lOl. But if this Court was satisfied 
that tne applicant was not acting in good 
faith, it would he most unlikely that the 
Court would make an order in his favour, 
for whether the app leant is tbe decree- 
holder or the person dispossessed the same 
issues arhe. 

However that may be, it seems to me 
clear that a ^ub-tenant cannot claiml 
to be in pos-ession of property om 
bis own account, and, if admittedly 
his immediate landlord is the tenant ' 
and ju> gment-dehtor. he c^nr^ot be in 
pos$-es8'on on acco nt of some person 
o^her than the judgment- debtor. It is 
obvious, therefore, that the execution- 



IdSdi raMalISgappa «. DH08DI sUbrao, (Shab, Ag. C. J.) Bombay 451 


plaintiff js entitled to get possession of tb 
premises from the sub-tenant ; and if any 
other construction were placed on Rules 
97 and 99, obstruction could be caused to 
an execution-plaintifif in a suit for posses- 
sion in £0 mtlnner which was never 
contemplated by the Code. 

Mr Jinnah for the fruit-seller relics upon 
the decision in Es^r v. Guhhay (1). No 
doubt the turned Judge in dismissing the 
execution- plaintiffs application held on his 
coostrtiction of Rule 99 .that the under- 
tenant could be said to claim to be in 
possession on his own account. That, 
with all due re-pect, appears to me to 
require explanation, for 1 cannot see how it 
can be said that an under-tenant is in 
possession pf the premises on his own ac- 
cout^tft And, in my opinion these .^ords 
can only refer to a person vsdao claims to 
be in possession on his owniitle. 

Otherwise it would not be necessary to 
add the words ’“on account of some 
iperson other than the Judgment- debtor.” 
[The person in possession may either 
jciaim to be in*possession on his own title 
for as tenant of some person other than the 
jjudgment-debtor. But if he claims to be 
jin possession as a tenant of the Judgment- 
idebyDr, then it seem« to me that the Court 
jis bound to make the order in favour of 
(the execution-plamtiflf. Otherwise a land- 
llord may get a decree for ejectment 
(against his tenant but may find tuat 
decree aii* absolu-e nullity if his tenant 
iad sub-let the premises, as he may have 
again to file a suit against the sub tenant. 

1 have already held that sub-tenanis, 
though they may claim the benefit of the 
Bombay Rent Act against their immediate 
lessor, cannot claim it against the owner 
of the premises; see Jaffe jf Ihrahimyv. 

l2) When a landlord 
gets a decree for possession against his 
.tenant, and is resisted or obstructed in 
jobtaining possession then it is open to him 
Ito apply to the Court to get possession 
undei Order, XXI Rule 97, and if the 
iperson resisting or obstruciing is in 
Iposaession as a sub-terant that 
person cannot claim under Rule 99 
that the application should be dismissed. 

The summons, therefore, will be made 
absolute with costs. 

(1) (192«f47 Cal. 907 =60 1. C. 969. 

(2) A.l.K. 1922 Bom. 273 <-46 Bom^ 
526- 25 Bom. R. 1251. 


As regards the summons of 3rd October 
1921, it will be discharged The defend- 
ant to pay by way of compepj^ation * th e 
rent payable by the fruit-seller to him until 
vacant possession is delivered to him. No 
order as to costs on this summons. 

Sttmmons made ah' elate* 

A. I. R. 1922 Bombay 451. 

Shah, Ag. C. J. and Crump, J. 

Bumlingoppa Budt'tpj a and others — 

Defendants Appellants. » 

V. 

Dhondi Subrao Kutre — Plaintiff - Res- 
pondent. 

F* A. No. 6 of 1922 decided on 22ad 
August 19^2 from an order of D. J. Belgaum 
in A. No. 51 of 1920. 

(a) Adverse posaesskm^Equity of Bedemption 
^Clear evidence %a necessary. 

It is true that adverse pot^seBsion of an 
intangible right such as the equity of ied(:aip- 
tioD Ih possible and that m law a title to such 
n right ^'nn be acquind by adverse possession. 
But it would require strong and cleai evidence 
to make out the plea. 

Where a minor transferred the equity of 
redemption io 1899 and the iiansferte redi-e^- 
ed the mortgage in 1908 aud got possession, 
from the moitgagee who was in poss^ ssion prior 
to 1908,^/dtbat the transfer by the minor being 
void, the equity of rtdtmption, such as was 
possible under* the circumstances, between 
1898 and 1908, must be deemed to be with the 
rightful owner and that the adveise pusbessiun 
of the transferee, if any begun to run only 
afu r 1908. I P 453, C 1 ] 

(b) C. P,C , O, 1 ^Suit for rdiempHon 

'^Part ouner of Equity of redemption te a 
necessary ^rty» 

Xu a suit to** redemption the plaintiff is 
b<»uQd to implead all part-owners ol thi< equity 
o^redeODpiion as oarties. [P. 453, C. 2.] 

N lakant Atmaram — for Appellants. 

fif. y. 46A//an&ar— for Respondent No 1, 

Sbah, Ag: C. J. — The property in s»iit 
originally belonged to one Subrao. He 
m ^rtgaged it to one Balwantrao in January 
189b. Subrao died in January 1899. In 
March 1899, his eldest 5-on Appaya sold 
the equity of redempiion in five out of 
i.ix lands to Govind Gan sh and G >vjnd 
conveyed his interest to Hanmant on 
Miy 26, 1908. In July 1908, Hanmanc 
sold his interest in these lands 
to the father of defendants Nos 1 and 2. 
In 191^, Appaya sold the equity of redemp- 
tion to defendant No. 5 in the remaining 
land. 

Tne plaintiff, ^ Jg the youngei 
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brother of Appaya, filed the present suit 
in August 1^)18 for the redemption of the 
mortgage ia favour of Balwantby Subrao, 
alleging that Appaya was a minor when 
he conveyed his interest in the lands to 
Govind in March 1899 Hbat he himself 
attained maiority within three yeais prior 
to the date of the suit} and that .he was 
entitled to redeem. It appears that the 
mortgage in favour of Balwant was 
redeemed by the father of defendants 
Nos. 1 and 2 who claimed to have pur- 
chased the equity of redemption in respect 
C>f the five lands, and against defendant 
No. 5 who purchased the equity of 
redemption in respect of the remaining 
land frorn Appaya. 

The issues were not clearly framed, and 
only the following two issues were dealt 
with by the trial Court : — (1) What is the 
age of the plaintiflf ? and (2) Is the suit 
bad because it does not contain a prayer 
for setting aside the sale-deeds ? It was 
found that the claim was barred because 
the plaintifif attained majority more than 
three years before the date of the suit, 
and that as there was no prayer to set 
aside the sale-deed, the suit was bad. 

The plaintiff appealed to the District 
Court which found that in fact Appaya 
was a minor at the date of the conveyance 
in favour of Govind, i.e., on March 7, 1 899, 
that the . sale in favour of Govind was 
void, and that it did not require to be set 
aside The Earned Judge, therefore, 
came to the conclusion that the suit requir- 
ed to be dealt with on the merits as 
regards the lands in respect of which the 
equity of redemption was conveyed to 
Govind, But as regards , the * land con- 
veyed to defendant No. 5, the learned 
Judge was of opinion that even though the 
suit was w ithin time, as there was no 
prayer to set a-ide the sale, the plaintiff’s 
suit ought to be dismissed. 

This is , rather an anomalous result; 
becauE^ it means that though the plaintiff 
may claim redemption of the whole mort- 
gage as against defendants Nos. 1 and 
2, and gee back the mortgaged lands in 
their possession, the equity of redemption 
in a part of the mortgage property . con- 
veyed to defendant Ifo. 5 would remain 
outstanding. The learned Judge dismissed 
the ^uit as, rega^rds defen^aqt 5 apd 


romAnded it As retfurds the ^othfir defend 
dants for disposal on the merits. 

The plaintiff has not appealed agSinst 
the dismissal of the suit as regards defen- 
dant No. 5. But the prerent appeal is 
preferred by defendants Nos. 1 and 2 from 
the order of remand. It is urged by Mr. 
Nilkant^ on behalf of the appellants, that 
the finding as to the age of Aijpaya should 
not be accepted in this appeal Further, 
it is contended that even if Appaya was a 
minor, the plaintiff’s claim is time-barred, 
because defendants Nos. 1 and 2 ‘have 
acquired a title to the equity of redemp- 
tion by adverse possession during the 
interval from 1899 to the date of the suit. 

Ifc is urged by way of reply that though 
no issue was raised as to the age of 
Appaya in the trial Court expressly, the 
fact was in controversy between the 
parties, that evUence was adduced by 
them on the point, that the omis'-ion to 
frame an express issue on the point has 
not prejudiced the parties in any way. and 
that it is really a question of fact as to 
whether he was a minor at the date or^ 
not. ^ * 

It is also urged that the point as to 
adverse possession of the equity of 
redemption was not raised in either of the 
Courts below, and that even if the adverse 
possession commenced in 1 899 it would 
not avail the appellants, as the learned 
Judge has found that the plaintiff has 
hied the present suit within three years 
from the date of bis attaining majority. 

As regards the first point as toT* the 
finding regarding the age of Appaya, it 
seems to us that it must be accepted as a 
finding of fact under the circumstances of 
this case. It is quite possible that this 
fact, which was undoubtedly in dispute 
between the parties, was thought to have 
been sufficiently covered by issue. No. 1 
which was as follows : — *'Do defendants 
Nos. 1, 2 and 5 prove the sale-deeds 
relied on by them, and are they binding 
against the plaintiff?'* It also appears, 
from the evidence referred to in the course 
of the argument that evidence was 
adduced on the point 

We do not think that having regard to 
all the circumstances there W sufficient 
reason to allpw the contention of the 
d^ppellants that a fresh opportunity shopld^ 
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be given ter the defendadis to adduce 
evidence* on the point simply because an 
exptess^sue was not raised. If that fact 
is accepted, as it seems to us it must be 
accepted as found by the lower appellate 
Ccfurt, ttfit Appaya was a minor at 
the date of the conveyance b^r him* in 
favour of Govind, it is decisive of the pre- 
sent appeal. 

• • • 

The second point which has been raised 
by Mf. Nilkant does not appear to as ro 
be a point of any substance. In the 
first * place, it does not appear to have 
been suggested in the lower appellate 
Court* and rightly, because it could not be 
of any practical use to the present appcl* 
lants, as the learned Judge found that the 
suit was filed within three years of the 
date of the plamtiff ihavfng attained 
majority. % 

Apart from that, it would require a much 
stronger and clearer indication than we 
nave in the present case of the adverse 
possession of such a right as the equity of 
redemption to justify the defendants* 
pontention that they acquired a title to it 
by adverse possession. It is true that 
adverse possession of such a right as the 
equity of redemption is possible, and that 
in law a title to such a right can be 
acquired by adverse pobsession. But that 
does not mean that on the facts of the 
present ebse there is any clear case made 
out of such possession of an intangible 
right as w'ouid justify the contention that 
defendants Nos. 1 and 2 acquired that 
rightly adverse possession. 

It is quite clear that before 1908 they 
did not get actual possession of the land 
in question. From 1898 to 1908 the posses- 
sion was witu the mortgagee, and there is 
nothing to show that defendants Nos. 1 
and 2 or their predecessor-iU'title had any 
kind of possession of the land. If the 
conveyance in favour of Govind was void| 
the title and such possession ot the. equity 
of redemption as was possible under the 
aircumstances must be deemed to have 
continued to be with the rightful owner. 
The present appeal must, therefore, fail. 
We dismiss the appeal with costs. 

At theisime time we . desire to make, it 
clear that in the plaintifTs claim for the 
redemntien of the mortguei defendant 


No. 5 is intlirested as a part owner of the 
equity of redemption. Though the clatpa 
against him as regards the sal%by Appaya 
has been dismissed by the lo wer appellate 
Court, it does not follow that his 
presence on the record as a t^rson interest- 
ed in the equity of redemption as regards 
one of the mortgaged lands is not neces- 
sary. 

It would be appropriate to keep him on 
the record as a party treating the ques- 
tion as to the sale-deed by Appaya as 
finally decided. The parties before us have 
not referred to this aspect of the question 
and defendant No. 5 is not a party to 
the appeal. But we think it right to 
order that on remand he should be treated 
as a party to the suit as regards the claim 
for redemption. 

Appsal dismissed* 


A.I.R. 1922 Bombay 453 
Shah, Ag. C.J. and Crump, J. 

In re Badi^uddin Sarfudlin* 

Cr. App. for Rev. No. 84 of 1922 decided 
on ^8th June 192^ from the Order of Dt. 
Mag* Ahmedabad. 

Criminal P* C* S- 195 {1) {a)’^Subordination^ 
A Court is subordinate to that Court to u>hioh 
appeals from the former Court l%e* 

The petitioner made au application to the 
District Magistrate for sanction under S. 195, 
Brt an authority to which Mr. Dtrte i e. the 
Court whose order was disobeyed, would be 
subordinate. The Distriot Magistrate was oi 
opinion that Mr, Date made his order as a First 
Class Magistrate and that the Court to wbicl 
ho would be subordiaate in that capacity wouk 
be the Sessions Court to which appeals fron 
his decisions as a First Class Magistrate wouic 
ordinarily lie, and therefore^eluaed to enter 
tain the application. 

Held that nnder clause (a), sub-section (I) o 
8, 105, if a public servant making the order i 
a Ooark, in respect of that order, the Court t< 
which that Court would be subordinate woui 
be the Court to which appeals would ordinaril: 
lie, tl^at is, in the present case, the Session 
Court add not the District Magistrate. Tb 
Otdtr of the District Magistrate was tberaior 
right, ans) 43 W 64 Volt. (P. 454, G. 1 « 2 
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G. N* Thakor and J8. J, Thahot^fot 
Aj>p^llant. 

Ooy[aj 0 $ 9Jxd X G* Bele — for Opponents. 

Shdh, Ag. C. J. — In this case the 
original order which is said to have been 
disobeyed, was made by the ^irst Class 
Magistrate Mr. Date. It appears that the 
present petitioner made an application to 
the District Magistrate for sanction under 
S. 195, Criminal Procedure Code, as an 
authority to which Mr. Date would be 
suboVdinate. The District Magistrate y/BS 
bf opinion that Mr. Date inade bis order 
as a First Class Magistrate and that the 
Court to which he would be subordinate 
in that capacity would be the Se.-sions 
Court to which appeals from his decisions 
as a First Class Magistrate would ordinarily 
lie. On that ground the District Magis- 
trate refused to entertain the application. 

We are not concerned with the appli- 
cation which the complainant subsequently 
made to the Sessions Court, nor with the 
result of that application. The present 
<application is against the order of the 
District Magistrate ; and it is urged on his 
behalf that Mr. Date must be taken to 
have made his order as a public servant 
within the meaning of clau&e (a), sub-sec- 
tion (1) of S. 195, Criminal Procedure 
Code, and that though be was a First 
Class Magistrate as a public servant he 
must be taken to be subordinate to the 
District Magistrate, though as a Court he 
may not be subordinate to the Court of the 
District Magistrate within the meaning of 
S. 195. 


On the construction of the section, 1 do 
not feel any difficulty is disallowing this 
contention, but the point has been decided 
by the Madras High Court in the case of 
Arunaehahm Villai v. Ponnwdmi Filial 
(1) ; and it is needless to deal with it 
at any lengffi. I accept the view 
taken in that case and hold that undfT 
clause (a), sub-section (1) of S. 195, if 
a public servant rnnicim the ord^ is a 
Court, in of that i»^er, tM Court 


(1) (19318) 43 Mad. 64i-35 M. IL. J. 
454«8 L. W. 423*24 M. L. T. 
396*{1918) M. W. N. 824* 
f8I,C.87|*30Cr.L.^. 78. 


to which ths^Court would bo subordinate 
would be the Court to whicfi appeals 
would ordinarily lie, that is, in tkj pre^ eot 
case, the ^ssions Court and not the Dis- 
trict Magistrate. 1 am of opinion that the 
order of the District Magisbrate^ is right 

I woidAdiscbarge the rule. 

Crump, J. — I concur. 

Buie discharged. 

A.I.R. 19^l^mbay*4S4 
V Shah, Ag. C. J. and Crump, j. - 

HnfUchandra Narayau Vinehar — Appli* 
cant. 

V. 

Kumma Vithoha ^cmar/)a — O ope nent 

Civ. Extraordinary Application No. 73 
of 1922 decided on 26th ^ptember 1922, 
from an order of l&t Class Sub-Judge 
Karwar. 

a P. c., 0. u B 10 /or rent by A 

againei fi — of C to enable disputes 
hettte*,n B & C tried ie not proper, 

WhbTe the delesasnt asked by plaintiff 
to pay to plainiifi'a creditor the rent dne from 
him to plaiQtifi and defendant paid it to the 
creditor, who however also recovered the debt 
from plaintiff under a decree obtained by him 
against plaintiff, Held in a anit by plaintiff for 
rent, against defendant the creditor is not a 
proper party. IP. 466, 0. 1.1 

D B, Ugrankar^fot Applicant. * 

Shah, Ag. C. J.— This application ari- 
ses out of a Small Cause Suit in the Court 
of the First Class Subordinate Judge at 
Karwar. It appears that the psoseot de- 
fendant No. 2, Hariscbi^ndra bad hied Suit 
No 562 of 1920 against Pandurang in 
which he obtained a decree against him. 
At that time it was pleaded by Wjiy of 
defence that Kumma Bin Vitboba, the pre- 
sent d^endant No 1, bad really paid rent 
to Harisebandia which was then claimed 
as being payable by Pandurang; but that 
defence was not believed and a decree was 
passed in favour of Harischandra. 

Thereafter the present plaintiff Pandu- 
rang and his daughter, who are Mulgeni- 
dars or the Devasthan, filed Suit Nor 267 
of 1921 in the same Court to recover the 
rent which would be payable by Kumma 
defendant No. 1, to them. Defendant No- ] 
is admittedly their tenant. The learned 
Judge finds that the rent was due by him 
to the plaintiffs and has passed a decree 
for Ks. 27 against defendant ^o. 1. But as 
it appeared from the evidence Vhich was 
recorded in this suit that as a matter of 
tact defendfint No. 1 bgd paid this amottflt 



1922 


prevsouslir Jgp/ Harfschandra, he 
him to be joined as defendant No. ^ to 
tffis suit'^ith a view to ‘secure Justice.’ 

After jhiniog him as a p^irty, the learned 
Judge held that^defendant No. 1 had paid 
the rent to ^defendant No. 2, exactly con- 
trary to tbe conclusion which "be bad 
reached on that point in the previous suit; 
and in view ol that finding he proceeded 
to pass a (kftrree in favour of defendant 
No. 1 ^gainst defendant No. 2. It is diffi- 
cult to justify the procedure adopted, by 
the trial Court in this case, as regards the 
joinder of defendant No. 2, and the ulti- 
mate decree passed by the Court in favour 
of defendant No. 1 against defendant 
No. 2. 

The only* question appropriate to this 
su t was whether defendant No. 1 was 
liable for the amount claimed by the 
pfaintififs. The questions as between 
defendant No. 1 and defendant No. 2 
were not appropriate this suit, and it 
seems to us that a simple suit has 
been unnecessarily complicated. Though 
we appreciate the desire of the * learned 
Judge to do justice. >\hich, no doubt, on 
the facts found in this case, would go to 
show that^ defendant No. 1 was the 
suffeser, it is difficult to ignore the fact 
that on a previous occasion the learned 
Judge did not believe defendant No 1 on 
that point whatever the merits of the 
claim as between defendant No. 1 and 
defendant No. 2 may be, it is quite clear 
that in tbi^ suit such a decree in favour of 
defendant No. 1 against defendant .No. 2 
could pot be passed. 

We, therefore, make the rule absolute 
and discharge that part of the decree of 
the lower Court which relates to the pay- 
ment by defendant No. 2 to defendant 
No, 1 We also discharge the order of the 
lower Court with regard |o the payment 
of costs by defendant No. 2 td> defendant 
No 1. We make no order as i(o costs in 
this Court and as to the cost of.defendant 
No. 2*in the lower Court 

Ilufe mac/0 abso^uNf 

A.I.R. 192^ Bombay 45& 

Shah, Ag. C. J. and CaoMPr 

Abdul Lai'f Defendant— ^Appel- 
lant T. 

Baji Tar dfahomad — Plaintiff— Respon- 
dent. * 

O.C J. App. No. 148 of 1921 decided on 
21st June 1922 from an order of Kanga, J.. 

(o) Criminal P C., 8, 195--A^g^i--Order bv 
a tingU Judg9 of High Cour{ 9x9rQiffng originod 


jurisdiction — Appeal lies to a Bench of two 
Judges : * 

Ad appeal lies to a Benoh of two Judges of 
the High Court from an order granting or 
refasing to grant sanction for proseonti<^n for 
giving false evidence thoagb the brder is 
tpassed by a single Judge of the same High 
Court exercisioff "^original jurisdiction, as 
under clause l5of the Letters Patent, appeals 
would ordinarily lie from the judgments pf a 
single Judge exerciaiog Original Oivil Juris- 
diction, to a Bench of two Judge 9| which is 
the Court of apoeal on the Original Side. It 
may be that anb-spction (7) really provides for 
the three olasf^es of cases mentioned in clan sea 
(a), (b) and (c) of that sub'section. But those 
specific provisions are not restrictive of the* 
general rule contained in that sub-section 
defining subordination for the purpose of 
8. 19ft [P, 466. O. 1, & 2] 

(h) Letters Patent (Bombay), Cl Judgment 
’^rder refusing sanction to prosecute is not* 

It is doubtful whether an order refusing to 
grant a sanction to prosecute under S 196, Cr. 
P. C., ia a judgment within the meaning of 
clause 16 [P. 466. O. 1]. 

VeUnh ir — ^for Appellant. 

Ooliman — (ot Respondent. 

Shah, Ag, C. J. — This is an appeal 
from the order of Mr. Justice Kanga refus- 
ing to grant sanction which was applied 
for by the defendant in Suit No. 2600 of 
1920. The sanction to prosecute was ask- 
ed for * in respect of a letter dated 16ih 
October 1920 (Exh. E), which was said to 
have been forged and also iq respect of a 
Statement made by respondent No. 1 as 
regards the settlement of the July shipment 
which was a matter in dispute between 
the parties. It is not necessary for the 
purpose of this appeal to state in detail 
the facts relating to the suit. The suit 
was decided on the 9ih August 1920, when 
it was conceded by the plaintiffs that there 
was a settlement in respect of the July 
shipment. 

An objection has been taken on behalf 
of the respondents that no appeal lies 
because the subordinate Court contem- 
plated by S. 195, Criminal Procedure 
Code, is a Court other than a High Court 
and that therefore there could be no 
appeal under that Wticn from tkp order 
of a Judge of Htkh same Court, It^ seems 
to me, however, that the preliminary ob- 
jection must be disallowed. Sub-sec- 
tion (7) of S. 195 provides that* for the 
purpose of this section every Court shall 
^ be deemed to be subordinate only to the 
Court to which appeals’ from ^the judg- 
ment of that Court ordinarily lie, * In 
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the present case there couJd be no doubt 
ih^t under clause 15 of the Letters Patent, 
appeals wou'd ordin.^rijy lie from the 
Jadgmcnts of a single Ju Jge exercising 
Original Civil Jurisdiction to this Court, 
that is the Court of Appeal on the Original 
Side. It is true that generally speaking 
the Subordinate Court contemplated by 
S. 195, Criminal Procedure Code, is a 
Court different fiom the Court to which 
the appeals would ordinarily lie. But, 
having regard to the words of the ssclion, 
it seems to me clear that for the purpose 
of S. 195, the Court from whose ord^r the 
present appeal is preferred is a Court from 
whose judgment an appeal would ordinarily 
lie to this Court : and therefore the present 
appeal a-ki ng us to grant fhe sanction and 
to revrke the order refusing to grant the 
sanction is competent. 

It mqy be, though it has not been sug- 
gested, that sub-section (7) really provides 
for three classes of cases mentioned in 
clauses (a), (6) and (c) of that sub- section. 

[ do not think however, those specific 
provisions are restrictive of the general 
rule contained in that sub-section defining 
s'abordinatinn for the purpose of S. 195. 
It is not necessary for the p; rpose of this 
cace to decide, whether, apart from S- 195, 
an appeal would be competent under clause 
15 of the Letters Patent. As at present 
adviiied I doubt whether an ord< r refusing 
:to grant a s inction to prosecute under 
S. 195 Criminal Procedure Code, is a Judg- 
Iment within the meaning of clause 15. I 
ba^-e my decision on the preliminary objec- 
tion upon the terms of S. 195, Criminal 
Procedure Code. 

[The judgment then dealt with the 
evidence and confirmed the order of 
Mr. Justice Kanga] . 

As regards costs, though, generally 
speaking, it may be 'desirable not to make 
any order as to costs in proceedings under 
S. 195. it seems to me that in thi.s case 
learned Judge was right in making 
the order as to co=ts. After a careful 
consideration of the circumstances of this 
case I have come to the conclusion that 
there is no valid reason why we should 
deprive the respondents of the costs 
which the present appellant has ren- 
dered it necessary for tnem tn incur 
wirhout any apparent Justification. I 
would, therefore, dismiss the appeal 
with costs. 


1 desire to add that we haVe treated the 
proceedings as having been taken under 
S. 195 of the Code of Criminal Pirbcedui'e: 
if the learned Judge considered the matter 
under S. 476, Criminal Procedure Code, it 
is clear that there would be' no appeal. 
The rule-n^tr obtained by the appellants in 
the trial Court does not in terms refer to 
S. 195. This aspect of the case was not 
referred to in the argument, Uad as both 
panies treated the case ‘as falling under 
S. 195, Criminal Procedure Code, we have 
dealt with it on that footing. 

Crump, J. — As tn the merits of this 
case, I do not find it necessary to add 
anything to the Judgment Just delivered. 
Hut so far as it concerns the question 
about our ji^ri^diction to hear this appeal, 
1 should like to sav this much. Clause 6 
of S. 195 of 'the Code of Criminal Pro- 
cedure lays down a general rule as to 
appeals. 

In a case where a sanction has been 
granted by any . authority, such sanction 
can be revoked or granted by any autho- 
rity to which the authority giving or 
refu‘^ing it is suboidinate. Clkuse 7 lays 
down a special rule as regards Courtf, and 
the test of subordination for the purpose of 
that clause is whether an appeal ordinarily 
lies from the Court which granted the 
sanction to the Court which is^ a^ked to 
revoke it. 

t 

Now if that is the test, it is, I think, 
clear that inasmuch as the Judgp who 
heard this matter was sitting as a'Ccuri 
and inasmuch as the appeal ordinarily lies 
from his judgment by virtue of Clause 15 
of the Letrers Patent to a Bench of two 
Judges sitting as a Court, thetefore we 
have here the Jurisdiction conferred by 
Clause 7 of S. 195 of the Criminal Pro* 
cedure Code. That being so, it is open 
to us to consider whether the sanction 
which ‘has been refused here sholild or 
should not be granted. 

Whether, apart from the provisions di 
the Code of Criminal Procedure an appeal 
lies under clause 15 of the Letters Patent 
from the order refusing sanction, is a 
question on which I express opinion. 

Apptitl di/mtsfed. 


THE END. 





